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EDI TH H JONES, Chief Judge:

Petitioner Mguel Antoni o Brieva-Perez (“Brieva”) appeal s
a Board of Immgration Appeals (“BlIA’) decision holding that his
crime of wunauthorized use of a vehicle constitutes a crinme of
vi ol ence rendering him renovable, and that he is ineligible to
apply for relief under former Immgration and Nationality Act

(“I'NA") 8§ 212(c), 8 U.S.C. 8 1182(c), because his crine lacks a



conpar abl e ground for inadm ssability under INA 8§ 212(a).! Because

United States v. Galvan-Rodriguez, 169 F.3d 217 (5th Cr. 1999),

remai ns bi ndi ng precedent and Bri eva was renovabl e under the lawin
effect at the tinme of his plea, we DENY the petition for review
| . BACKGROUND

Brieva is a native and citizen of Col onbia. He was
admtted to the United States in 1980 as a |awful permanent
resi dent. He is married to a United States citizen, and is the
father of citizen children. In June of 1993, Brieva pleaded guilty
to unaut hori zed use of a vehicle (“UUV’) in violation of TEX. PENAL
CooE ANN. 8§ 31.07(a). Adjudication of guilt was deferred, and he
was sentenced to five years probation. After violating probation
in 1995, he was adjudicated guilty and sentenced to a term of
i nprisonnment of five years, of which he served | ess than one year.

In February 2003, the Immgration and Naturalization
Service (“INS") charged Brieva with being renovabl e for havi ng been
convicted of an aggravated felony for a theft offense under
8 US.C 8§ 1101 (a)(43)(G. See 8 U.S.C 8§ 1227(a)(2)(A(iii).
The INS |ater withdrew this charge and substituted a charge for an
aggr avat ed f el ony crime of vi ol ence under 8 U S C
§ 1101(a) (43)(F).

The Imm gration Judge (“1J”) determ ned that Brieva was

! We note that two conpani on cases, Vo v. Gonzal es, No. 05-60518, and
Avi |l ez- G anados v. Gonzal es, No. 05-61165, were heard on t he sane day and contain
rel ated i ssues and overl appi ng reasoni ng.
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renovabl e for havi ng been convi cted of an aggravated fel ony because
UV was a crinme of violence under 8 US. C. 8§ 16(b). See

Gal van- Rodriguez, 169 F.3d 217. The IJ also ruled that, despite

his long residency and famly ties in the United States, Brieva was
ineligible for an INA § 212(c) wai ver because his offense | acked a
conpar abl e ground of inadm ssibility in 8§ 212(a). The |J ordered
Bri eva deported to Col onbia and denied his request for a section
212(c) waiver.

Bri eva appealed to the BIA arguing that his conviction
for UUV was not a crine of violence. He also argued that the |J
erred inruling that he was ineligible for a section 212(c) waiver
for failure to denonstrate a ground of inadmssibility. He argued

that INSv. St. Cyr, 533 U S 289, 121 S. &. 2271 (2001), should

apply to his case, making himeligible for 8 212(c) relief. The
Bl A di sm ssed Brieva's appeal, ruling that his offense was a crine
of violence and that he was ineligible for § 212(c) relief because
his offense could not be considered a crine involving noral
turpi tude under 8§ 212(a) and there was no other conparable ground
of 1nadm ssability. Brieva filed a tinely petition for review
before this court.?

1. DI SCUSSI ON

A. Jurisdiction

2 Brieva does not directly challenge the BIA's decision on
conparability. The First Grcuit recently approved the conparability reasoning
in Brieva, see Kimv. Gonzalez, 468 F.3d 58 (1st Gr. 2006), and this court has
done likew se in the conpanion case to today's, Vo v. Gonzal es, No. 05-60518.
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Under the REAL ID Act, this court lacks jurisdiction to

review any renoval order based on, inter alia, commssion of an

aggr avat ed f el ony. See 8 U S C 8 1252(a)(2)(O);

Her nandez-Castillo v. Moore, 436 F.3d 516, 519 (5th GCr.), cert.

denied, = US _ , 127 S. . 40 (2006). However, the Act also
provi des that none of the provisions precluding review “shall be
construed as precluding review of constitutional <clains or
gquestions of law raised upon a petition for review.”
8§ 1252(a)(2)(D). This court therefore has jurisdiction to decide
the legal and constitutional questions raised by Brieva. See

Her nandez-Castill o, 436 F.3d at 519. W review the BIA' s factual

determ nations for substantial evidence. Chun v. INS, 40 F.3d 76,

78 (5th Gr. 1994). Questions of law are reviewed de novo,

according deference to the BIA s interpretations of anbiguous

provi sions of the INA. Hernandez-Castillo, 436 F.3d at 519.

B. Crine of Violence Determ nation
Brieva first contends that his UUV conviction was
inproperly classified as a crinme of violence and is therefore not
an aggravated felony. This argunent, however, has been and renai ns
contrary to Fifth Grcuit precedent.
In the inmm gration context, whether acrineis a crine of
violence, and therefore an aggravated felony under 8 U S C

8§ 1101(a)(43), is determned by the definition set forth in



18 US.C. 8 16. See 8 U S.C. 8§ 1101(a)(43)(F). Section 16 defines
“crime of violence” as:

(a) an offense that has as an elenent the use,
attenpted use, or threatened use of physical force
agai nst the person or property of another, or

(b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical
force agai nst the person or property of another may
be used in the course of commtting the offense.

18 U S.C. 8 16. In Galvan-Rodriguez, this court concl uded t hat UUV

was a crinme of violence under 8 16(b) because the offense by its
nature posed a substantial risk that force would be used agai nst
the property or person of another. See 169 F.3d at 219. uwv
“carries a substantial risk that the vehicle m ght be broken into,
‘stripped,’” or vandalized, or that it mght becone involved in an
accident, resulting not only in damage to the vehicle and ot her
property, but in personal injuries to innocent victins as well.”
Id.
In United States v. Jackson, 220 F.3d 635, 639 (5th Cr

2000), the court drew on the | anguage i n Gal van- Rodri guez t hat UUV

i nvol ved a substantial risk that the vehicle m ght be involved in
an accident to hold that UUV was a crine of violence under Section

4B1.2(a) of the United States Sentencing Guidelines.® |In United

8 The definition of crinme of violence in 8§ 4B1.2(a) differs from
the 8 16 definition and provides that “any of fense under federal or state |aw,
puni shabl e by inprisonnent for a term exceedi ng one year, that- (1) has as an
el enent the use, attenpted use, or threatened use of physical force against the
person of another, or (2) is burglary of a dwelling, arson, or extortion,
i nvol ves use of expl osi ves, or otherwi se i nvol ves conduct that presents a serious
potential risk of physical injury to another.” U S S. G § 4Bl.2(a).
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States v. Charles, 301 F.3d 309, 314 (5th Gr. 2002) (en banc),

however, this court held that “a crinme is a crinme of violence under
8 4B1.2(a)(2) only if, fromthe face of the indictnent, the crine
charged or the conduct charged presents a serious potential risk of
infjury to a person.” (enphasis added). Charles, therefore,

explicitly overruled Jackson and limted Galvan-Rodriqguez to its

property aspects and to 8 16 cases, like this one. 1d.

Brieva attenpts to apply the reasoning of Charles to the
instant case. Charles, however, does not extend to 8§ 16 crine of
Vi ol ence cases, and IS therefore i nappl i cabl e. See
Charles, 301 F.3d at 311-12, 314 (distinguishing 8 16 fromU. S. S. G
§ 4Bl1.2(a)).

This case is al soindistinguishable from@&lvan-Rodri quez

on the ground, asserted by Brieva, that his UUV conviction was for
“Joyriding” and involved no actual use of force. Section 16(b)
plainly requires inquiry only into the “nature” of the offense as
it poses the risk of wuse of force, and not into the facts
underlying a particular conviction.

Brieva further argues that the Suprene Court’s decision

in Leocal v. Ashcroft, 543 U S 1, 125 S. . 377 (2004), casts

doubt on Gal van- Rodriquez. This argunent is neritless. |n Leocal,

the Suprene Court held that a statute prohibiting driving while
intoxicated resulting in serious bodily injury lacks a nens rea
el ement, or has at best a negligence requirenent, and cannot be
considered a crine of violence under 8 16(b). ld. at 13. The
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Court interpreted 8 16(b) to require a substantial risk of

intentional use of force. This does not nean that a statute nust

have an elenent of intent to cause harm to another’s person or
property to be considered a crine of violence under § 16. | ndeed,
such an interpretation would render 8§ 16(b) meani ngl ess, as § 16(a)
already covers crinmes with such an elenent. Rat her, Leocal
requi res that the nature of the offense i nvol ves a substantial risk

of the intentional use of force. See id. Leocal is fully

consistent with this court’s construction of the Texas UUV Statute

in Gal van- Rodri quez.

C. Retroactivity
1. Crine of Violence Definition
Brieva further asserts that the retroactive application

of @Galvan-Rodriguez, decided six years after he pled guilty and

four years after his guilt was adjudicated, violates due process.
He argues that he should not be renovable, as his crime had no
negative inmgration consequences at the tine he entered into his
pl ea bargai n.

Contrary to Brieva' s assertions, no lawis being applied
to himretroactively. 8 U S.C. § 1101(a)(43)(F) has defined crines
of violence as aggravated felonies since 1990, prior to Brieva's
plea. See Inmmgration Act of 1990, Pub. L. No. 101-649, 104 Stat.
4978. No relevant statutory change took place followng his

conviction; the only change that occurred was that this court



declared that, based on the continuously effective statutory
definition, UUW qualifies as a crine of violence and therefore is

a deportabl e aggravated felony. See Gal van-Rodriquez, 169 F. 3d at

220. As Brieva was already on notice, prior to his plea, that a
conviction for a crine of violence rendered himdeportable, there
are no due process retroactivity concerns.*
2. |IIRRA § 321

Brieva al so asserts that retroactively applying 8 321 of
the Illegal Immgration Reformand | mm grant Responsibility Act of
1996 (“IIRIRA”), Pub. L. No. 104-208, 110 Stat. 3009-546, viol ates
due process because 8 321 changed the definition of an aggravated
felony after he entered into his plea bargain. Brieva | acks
standing to assert this claim

At the time of his plea, an aggravated fel ony was defi ned
as “any crinme of violence (as defined in section 16 of Title 18,
not including a purely political offense) for which the term of
i nprisonnment inposed...is at least 5 years.” 8 USC
8§ 1101(a)(43) (1993 version). The enactnent of § 321(a)(3) in 1996
reduced the mnimum term of inprisonnment fromfive years to one.
However, although Brieva was not sentenced to a term of

i nprisonment when he originally entered a guilty plea, his

4 Brieva, in fact, initially took a deferred adjudication; thus, had
he successfully conpl eted his probation, he woul d not have faced deportation. It
is possible that Brieva took this deal with the know edge that his crinme could
constitute a renovable crime of violence and a conviction would have negative
i mm gration consequences.



probation violation resulted in the inposition of a five-year
i nprisonnment term Thus, he net the definition for an aggravated
felony prior to the IIRIRA anendnents and |acks standing to

chal l enge the retroactive application of § 321. See Valley Forge

Christian Coll. v. Ans. United for Separation of Church & State,

Inc., 454 U.S. 464, 472, 102 S. C. 752, 758 (1982).
D. Equal Protection
Bri eva argues he i s bei ng deni ed equal protection of the

| aw because he is ineligible for relief under INA § 212(c), while

aliens who have commtted nore serious crines still can obtain
8§ 212(c) waivers. However, no law is being applied to Brieva
unequal | y.

Congress repealed 8§ 212(c) with the passage of IIRIRAin
1996. See Pub. L. No. 104-208, § 304(b), 110 Stat. 3009-597. The
Suprene Court, however, held that 8§ 212(c) relief nust remain
avai l abl e for aliens “whose convictions were obtai ned through pl ea
agreenents and who, notw t hstandi ng those convictions, would have
been eligible for 8 212(c) relief at the tinme of their plea under
the law then in effect.” St. Cyr, 533 U S at 326, 121 S. C. at
2293. Thus, aliens who pleaded guilty before the repeal of
8§ 212(c) remain eligible to apply for discretionary relief.

To be eligible for such relief, however, there nust be a
conparable ground of inadm ssability to the alien’s ground of

renmovability. See Chow v. INS, 12 F.3d 34, 38 (5th Cr. 1993);




Matter of Blake, 23 1. & N. Dec. 722, 724 (BI A 2005). The IJ and

Bl A concluded there is no conparable ground of inadm ssibility to
Brieva’s crine, a finding we upheld in a simlar case argued before

this panel. See Vo v. Gonzales, No. 05-60518 (“crinmes involving

nmoral turpitude” provision of 8§ 212(a) is insufficient to qualify

as a statutory counterpart to UUV); see also De |a Paz Sanchez v.
Gonzales, 473 F.3d 133 (5th Gr. 2006) (UUW |lacks statutory
counterpart, and 8 212(c) relief therefore is unavailable); Carol eo

v. Gonzales, 476 F. 3d 158, 164-68 (3d G r. 2007) (aggravated fel ony

of “crinme of violence” does not have a statutory counterpart in I NA

8§ 212(a)); Valere v. Gonzales, 473 F.3d 757, 761-62 (7th Grr.

2007)(8 CF.R 8 1212.3 is not inpermssibly retroactive). Brieva
therefore does not qualify for a waiver and is not simlarly
situated to those aliens who pleaded quilty relying on the
avai lability of § 212(c) relief.

Brieva's case i s distinguishable fromCordes v. Gonzal es,

421 F.3d 889 (9th Cir. 2005), where the Nnth Crcuit determned it
was an equal protection violation to deny 8§ 212(c) availability to
al i ens whose crines only rendered themrenovabl e based on changes
enacted to the definition of an aggravated felony after their pl eas
took effect. The governnent argued that, because the aliens in
Cordes’s position were not renovabl e when they entered their pleas,
they could not have pleaded guilty in reliance on the possibility
of a section 212(c) waiver. The court, however, determ ned that
the distinction had no rational basis; it had the effect of
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enabling aliens convicted of nore serious crinmes to apply for
relief, while withholding that right fromaliens, |ike Cordes, who
commtted l|less serious crinmes that only becane grounds for
deportation following statutory anmendnents that retroactively
reduced the mninmum prison sentence required to render an alien
deportable. |1d. at 897.

Brieva, on the other hand, is renovabl e based on the | aw
ineffect at the tine he entered his plea;® crinmes of violence have
been categorized as aggravated felonies since 1990. Moreover, he
was ineligible for 8§ 212(c) relief under the law then in effect,
not as the result of the statute’s repeal in 1996. He cannot
establish that he is being treated differently fromother simlarly
situated aliens, and his equal protection claimfails.

1. CONCLUSI ON

For t he reasons addressed above, Brieva is deportable for

having commtted an aggravated felony and is not eligible for a

section 212(c) waiver. His petition for review nust be DEN ED

5 This fact al so distinguishes Brieva fromthe petitioner in Zal awadi a
v. Ashcroft, 371 F.3d 292, 298 (5th Gr. 2004).

11



