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This diversity case involves inportant and determ native
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unresol ved questions to the Suprene Court of Texas.
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|. STYLE OF THE CASE

The style of the case in which this certification is nade is
Beatrice Crocker v. National Union Fire Insurance Conpany of
Pittsburgh, PA No. 05-50813, in the United States Court of
Appeals for the Fifth Grcuit, on appeal fromthe United States
District Court for the Western District of Texas, San Antonio
Division. Federal jurisdiction is based on diversity of
citizenship.

1. STATEMENT OF THE CASE

Plaintiff-appellee Beatrice Crocker (Crocker) seeks to recover
from def endant - appel | ant Nati onal Union Fire |Insurance Conpany of
Pittsburgh, PA (National Union) on the basis of the default
judgnment that Crocker obtained against National Union’s insured,
Richard Morris (Mrris). In May 2002, Crocker sued Morris and
Morris’s former enployer, Eneritus Corporation (Emeritus), for
injuries suffered in 2000 when Crocker was struck by a sw nging
door —al |l egedly pushed negligently by Murris acting in the course
and scope of his enploynent —at a nursing hone, where Crocker
resi ded, owned by Eneritus.! Morris initially refused service of
process but was eventually served in Septenber 2002. Crocker’s
clains against Eneritus were covered by the comrercial genera

liability insurance policy issued by National Union in which

The nursing honme where the accident occurred was the Redwood Springs
Nursi ng Hone. Morris was unawar e that the Redwood Springs Nursing Home was owned
by Eneritus and, in fact, Mrris had never heard of Eneritus.
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Emeritus was a naned insured. Because he was an enployee of
Emeritus acting in the course and scope of his enploynent at the
time of the underlying accident,? Morris was an additional insured
under the ternms of the National Union policy and was al so entitled
to defense and indemity thereunder. Nati onal Union provided a
defense for Eneritus but did not provide a defense for Morris,
apparently because Mirris failed to forward the suit papers to
National Union or otherwse informit of the suit against himand
did not request it to provide a defense. Morris never answered
Crocker’s suit and Crocker noved for a default judgnent on
Septenber 3, 2003. The case was called to trial on Cctober 27

2003, but Morris did not enter an appearance. At the concl usion of
all the evidence, the trial court, on Crocker’s notion, severed the
clains against Mirris into a separate suit before submtting the
charge to the jury. On Cctober 30, 2003, the jury rendered a t ake-
nothing verdict against Crocker, specifically finding that
Emeritus, acting through its agents, including Mrris, was not
negligent; the conditionally submtted danmage question issue was
not answered. On Novenber 4, 2003, the trial court granted a
default judgnment for Crocker on the severed clains and entered

j udgnment against Mrris in the anmount of $1, 000, 000. Sonet i nme

2Morris’s enpl oyment at the nursing hone was term nated shortly after the
accident resulting in Crocker’'s injuries and Mrris was not an enployee of
Eneritus at the time of Crocker’'s suit.
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shortly after Novenber 4, the trial court entered final judgnment on
the jury’s verdict in favor of Eneritus.

In April 2004, after both of the judgnents had becone final,
Crocker sued National Union in state court as a third-party
beneficiary of Eneritus’s liability policy that covered Mrris as
an additional insured. National Union renoved the case to federal
court based on diversity of citizenship.

It is not disputed that Crocker’s original clains agai nst both
Eneritus and Morris were covered by National Union’s liability
i nsurance policy and that National Union knew that Mrris was a
named defendant in the lawsuit. |In addition, National Union knew
or should have known that Morris had been served in the lawsuit.?
It is also undisputed that Morris was not aware of the terns and
conditions of the Eneritus policy, did not know that he was an
additional insured under the policy, did not forward the suit
papers to National Union or otherwise informit that he had been
sued, and did not request a defense fromeither National Union or
Emeritus. Finally, it is undisputed that National Union did not
informMrris that he was an additional insured and did not offer

to defend Morris against Crocker’s clains.

SAl t hough National Union clains that it did not have actual know edge of
t he service of process on Morris, attorney Jonat han LaMendol a, hired by Nati onal
Uni on t o def end co-def endant Eneritus, received Crocker’s first amended petition
ni nety-six days before the default judgnent and Crocker’s notion for default
judgnent sixty-eight days before the default judgnment. Both of these pleadi ngs
all eged that Morris had been served with process. After considering the sumary
j udgnent evidence, the district court concluded that “National Union had actual
know edge of the suit against Mrris.”



National Union did, however, attenpt to contact Morris.
National Union’s clains investigator sent a certified letter to
Mrris (at the address where he lived) dated February 26, 2001
(prior to Crocker’s lawsuit), expressing the investigator’s desire
to speak wth Mrris about Crocker’s clains. The letter was
returned unclained. In addition, well prior to the beginning of
trial, an associate at the law firm hired by National Union to
defend Eneritus attenpted to reach Mirris by tel ephone. On one
such call, the associate was apparently told by Mirris's ex-wfe,
with whom and in whose trailer hone Mrris lived, not to call
again. None of the phone nessages the associate left for Mirris
were returned. National Union admts, however, that none of these
attenpts to nmake contact wth Mrris included attenpted
notification to Murris that he was an additional insured or that
Nat i onal Uni on would provide Mdrris with a defense.

Jonat han LaMendol a, | ead counsel hired by National Union to
defend Eneritus, was present on COctober 2, 2003, when Mrris was
deposed by Crocker’s attorney. Prior to the deposition, Mrris
spoke in private with Crocker’s attorney but refused to speak in
private with LaMendol a. When Morri s’ s deposition began, LaMendol a
|l earned that Mrris was not “confortable” proceeding wthout a
| awer. LaMendola did not informMorris that he was an addi ti onal
i nsured or that National Union would provide Morris with a defense.
In his affidavit, LaMendola stated: “1 asked Wlliam|[sic] Mrris
[ before the deposition] if |I could speak to himand he refused on
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the basis that he was waiting for a call from his attorney. I
assuned that Wlliam[sic] Mrris had an attorney and did not want
totalk to ne on that basis.”*

In Crocker’s suit against National Union, both parties noved
for summary judgnent. Nati onal Union argued that Crocker, who
stands in Mrris’'s shoes, cannot recover under Texas |aw as
National Union’s duty to defend Morris was never triggered because
Morris did not forward the suit papers to National Union or
otherwi se notify it that he had been sued and he did not ask or
aut hori ze National Union to defend him?®> National Union relied on
its policy provisions that:

“Before coverage will apply, you nust notify us in

witing of any claim or suit against you as soon as
possi bl e. You nust:

“Prior to the deposition, Crocker’s attorney told LaMendol a that Mrris was
waiting for a call froma lawer. This information was true, but was apparently
m sinterpreted by LaMendol a. Morris had not retained counsel to defend him
agai nst Crocker’s suit, he had sinply called his ex-wife's awer to find out if
Crocker’s al |l egations against himcould lead to a prisonterm This was the call

froma lawer that Murris was waiting for before the deposition.

SNati onal Union also presented the followi ng alternative sumary j udgnment
argunments: (1) National Union was prejudiced as a nmatter of law by Mrris’'s
breach of the policy' s cooperation clause, nanely by Morris's failure to tender
his defense to National Union and by his failure to defend hinself against
Crocker’s clainms; and (2) National Union is not bound by the default judgnent
agai nst Morris because Crocker’s default judgnment was not the result of an actual
trial or a genuine contest of the issues as required by the policy. However, if
National Union’s position onthe questions certified does not prevail, then these
alternative argunments based on the policy conditions al so cannot prevail. See
@l f I nsurance Conpany v. Parker Products, Inc., 498 S.W2d 676, 679 (Tex. 1973)
(“The i nsurance conpany nay ordi narily insist upon conpliance with this condition
for its own protection, but it may not do so after it is given the opportunity
to defend the suit . . . and refuses to. . . on the erroneous ground that it has
no responsibility under the policy.”). To the extent that National Union
contends that the state court judgnent that Crocker take nothing from Emeritus
estops Crocker fromrecovery against Mrris, or National Union as his insurer,
that argument was not properly raised below and anobunts to an inpermssible
col lateral attack on Crocker’'s state court judgnent against Morris.
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" imediately record the specifics of the claimand the
date you received it;

" send us copies of all demands, suit papers or other
| egal docunents you receive, as soon as possible.”

Crocker argued that National Union was not prejudiced by
Morris’s failure to forward the suit papers because National Union
was aware of the |lawsuit against both its naned i nsured, Eneritus,
and its additional insured, Mrris, and National Union was on
notice that Mdirris had been served. Thus, according to Crocker,
because National Union breached its duty to defend Mrris as a
matter of law, it is liable to Crocker for the full anount of the
default judgnent. The district court agreed with Crocker, finding
first that National Union failed to neet its burden under Texas | aw
to show prejudice in order to assert a policy defense and therefore
it had a duty to defend Moirrris, and also that National Union
breached this duty by failing to notify Morris that it woul d def end
the clains against him The district court granted Crocker’s
nmotion for summary judgnent and awarded Crocker $1, 000, 000.
Nat i onal Uni on appeal s.

I11. LEGAL | SSUES
A Weaver v. Hartford Accident & Indemity Conpany

In 1978, the Suprene Court of Texas considered a case
i nvol vi ng an addi tional insured that was apparently ignorant of the
policy and did not excuse the additional insured’ s failure to

conply with the policy’'s notice of suit provision. See Waver v.



Hartford Acc. & Indem Co., 570 S.W2d 367 (Tex. 1978). Waver was
injured in an accident in Septenber 1969 with Busch whil e Busch was
driving a truck owed by his enployer, J.C. Thomas Enterprises
(Thomas) . ld. at 368. In March 1971, Waver served Busch wth
process in a suit seeking damages of $11, 800; Busch did not file an
answer. | n Septenber 1971, Weaver anended his suit, increasing the
damages sought to $201, 800, adding Thomas as a defendant, and
all eging that Busch was acting within the course and scope of his
enpl oynent at the tinme of the accident. Although Thomas was served
w th the anended petition, Busch was not. Waver subsequently non-
suited Thomas, obtained a default judgnent against Busch for
$114,433.96, and sued Hartford — Thomas’s liability insurer —
alleging that Hartford was |liable for the default judgnent because
Busch was an additional insured under the Hartford policy.
Answering a special issue, the jury decided that Busch was an
“Insured” wunder the Hartford policy, and the court rendered
judgrment for Waver for $100,000, which was Hartford s policy
limt. Hartford appealed and the court of civil appeals reversed
and rendered a take-nothing judgnent. |d. The Suprene Court of
Texas affirmed the court of civil appeals after noting that Busch
failed to forward the suit papers and “because of Busch’s statenent
that he was not operating the vehicle with the perm ssion of
Thomas Enterprises, Hartford had no reason to believe that Busch

expected Hartford to defend him” Id. at 369. The court stated



that the “basic purpose” of the requirenent that the insured
forward suit papers to the insurer “is to advise the insurer that
an insured has been served with process and that the insurer is
expected to tinely file an answer.” I d. (enphasis added). I n
affirmng the judgnent for Hartford, the court concl uded:

“Under the facts of this case, Hartford woul d have been

gratuitously subjecting itself to liability if it had

ent ered an appearance for Busch, who had failed to conply

wth the policy conditions, who had stated he was not a

perm ssive user, and who had never been served wth

process, in a suit which sought danages i n excess of the

policy limts. Therefore, we hold that Hartford had no

duty to voluntarily undertake a defense for Busch.” Id.

at 370.
Al t hough the majority opinion in Waver does not explicitly address
the additional insured s ignorance of his rights and duties under
the Hartford policy, both dissenting opinions do. “[T]here [was]
no show ng that [Busch] had ever seen [the insurance policy], or
was advi sed that he should do anything [to conply with it].” Id.
(Geenhill, CJ., dissenting). Chief Justice Geenhill’s dissent
was based | argely on his observation that “[t]he omi bus insured is
really a stranger to the actual provisions of the witten insurance
policy.” Id. Justice McGee' s dissent included the sane concern:
“[T]here is nothing in the record . . . that would have | ed Busch
to believe that there was a possibility of himbeing covered under
the policy.” 1d. at 373 (McCGee, J., dissenting). The issue of

whet her the insurer had a duty to inform the ignorant additional

i nsured was apparently argued in Waver:



“At oral argunent, Hartford took the stance that it was

under no duty to i nformBusch that he m ght be covered by

the policy, although Hartford was apparently aware that

Busch possessed a sonewhat m ni mal education and m ght

not have conprehended the extent of the coverage of an

i nsurance agreenent between his enployer and the

insurer.” 1d. (MGee, J., dissenting).
The Weaver nmmjority did not directly address the dissenters’
concerns regarding Busch’s apparent ignorance of the policy
conbined with Hartford s know edge of the suit, nor did the
majority explicitly address the i ssue of whet her Hartford was under
a duty to inform Busch that he mght be covered by the policy.
Nonet hel ess, Weaver inplicitly holds that such ignorance on the
part of the additional insured does not excuse failure to conply
wWith the policy’s provision requiring notice of service of citation
and al so that an insurer has no duty to cure such ignorance, even
when the insurer “has pronpt and actual know edge of the accident,
notice of the accident from the naned insured, and has the suit
papers in hand giving the nanes of all the defendants, well in

advance of trial.” Id. at 370 (Geenhill, C J., dissenting).

Justice MGCee also disagreed with the Waver mgjority’s

conclusion that the basic purpose of the notice provision is “to

advi se the insurer that an insured has been served with process and

that the insurer is expectedtotinely file an answer.” 1d. at 372
(McGee, J., dissenting). Instead, Justice McCGee would have held
that “the main purpose of the [notice] provision. . . is to enable

the insurer to control the litigation and interpose a defense
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against any clains on the nerits of the case,” and that this
purpose was satisfied in Waver when the nanmed insured forwarded
the suit papers to Hartford. | d. This particular objection,
however, wunlike the ignorance-of-the-policy objection, was net
directly by the Weaver nmajority:

“Different purposes are served by the requirenent that

the insured immediately forward to the insurer ‘every
demand, notice, summons or ot her process received by him

or his representative.’” It is undoubtedly true, as sone
cases hold, that one purpose of the provision is to
enable the insurer to control the Ilitigation and
i nterpose a defense. . . . However, a nore basic purpose

is to advise the insurer that an i nsured has been served
W th process and that the insurer is expected to tinely
file an answer.” ld. at 369 (citations omtted)
(enphasi s added).
Enphasi zing this “nore basi c purpose” of the notice provision, the
Weaver majority focused on the fact that Hartford had no reason to

think it was expected to defend Busch.®

50n this basis, Waver (id. at 369) specifically distinguished the holding
in Enployers Casualty Co. v. Gens Falls Ins. Co., 484 S.W2d 570, 575 (Tex.
1972), that a pronpt notice of accident policy provision was satisfiedinrespect
to an additional insured by the nanmed insured having given timely notice of the
acci dent .

Thi s “basi c purpose” distinction between notice of accident and notice of
suit or service of citation provisions may |ikew se di stinguish opinions such as
Allstate v. Darter, 361 S.W2d 254 at 255 (Tex. Cv. App.-Fort Wrth 1962, no
wit), and Central Surety & I nsurance Corporation v. Anderson, 446 S. W 2d 897 at
901 (Tex. Cv. App.—-Fort Wrth 1969, no wit), in each of which the court of
appeal s, in sustaining fact findings that an additional insured who was unaware
of the coverage conplied with the policy provision requiring giving notice of the
accident to the insurer as soon as practicable, quoted with approval from
Appl eman, | nsurance Law and Practice, Vol. 8, at p. 54, § 4738, “[a]n additional
i nsured coul d not be expected nor required to give notice before he knew of the
exi stence of the policy or of the fact that he was covered thereby” and at p. 87,
8§ 4745, “An insured's | ack of know edge of the existence of insurance excused a
delay in giving notice, as a matter of |aw, where he was not guilty of a | ack of
due diligence. And an additional insured was under no duty to give notice until
he had know edge that he was covered by the policy.” Darter (at 256) and
Anderson (at 901) likewi se cite with approval this court’s Texas | aw decision in
National Surety Corp. v. Wells, 287 F.2d 102, 107-08 (5th Cir. 1961), where
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If we applied the inplicit holding of Weaver to the facts in
this case, then Mdrris’s ignorance of his rights and obligations
under the policy would be no excuse for his failure to conply with
the notice provisions, National Union would have had no duty to
inform Mirris of his rights and obligations as an additional
insured, and National Union’s actual and tinely notice of the
accident and the suit woul d not have satisfied the purposes of the
notice provision because National Union did not know it was

expected to defend Morris.” However, changes in Texas insurance

essentially identical |anguage from Appleman is cited in sustaining a fact
finding that an additional m nor insured, ignorant of coverage, conplied with the
policy’'s notice of accident provision.

We observe that the current version of Applenman, in Chapter 138, “Duty to
Cooperate,” also provides a rel evant perspective

“An insurer has the duty to exercise reasonable diligence to secure
the assistance of its insured, including a request for assistance
and reasonable efforts in attenpting to | ocate hi mor her; when the
insured is an additional insured and not a named insured, the
i nsurer must show that the additional insured knew of the insurance
coverage or that sone reasonable effort was nmade to apprise himor
her of the existence of the policy and its conditions.” Robert C
Cifford, Appleman on Insurance Law & Practice (2nd Ed.), § 138.9

In Dairyland County Mutual Ins. Co. v. Roman, 498 S.W2d 154 (Tex. 1973),
the court addressed whether the naned insured’s minority excused him from
conpliance with the policy's requirenment that notice of accident be pronptly
given, and stated: “We hold that a minor insured is not necessarily excused from

conplying with the notice condition . . . The age, experience, capacity and
know edge of the insured are sinply circunstances to be considered in determ ning
whet her the required notice was given as soon as practicable. See . . . Central

Sur. &lIns. Corp. v. Anderson, Tex. G v. App., 446 S.W2d 897 (nho wit).” Ronan
at 158.

“\Naver, id. at 369, also cites Lummus v. Western Fire Ins. Co., 443 S.W2d
767 (Tex. CGv. App.-El Paso, 1969, no wit), which Justice MCee’'s dissent,

t hough disagreeing with, regarded as “[a] pparently . . . the only prior Texas
appel | ate court decision on point” and as one in which the “rel evant facts there
were very simlar to those in” Waver. |d. at 372 (MCGee, J., dissenting). 1In

Lumus t he nanmed i nsured, an aut onobil e deal ership, and the driver of one of its
cars, a dealership custonmer allowed to try out the car who was allegedly an
addi tional insured under the deal ership’s policy, were sued foll owi ng a collision
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| aw since the Waver opinion lead us to question whether Waver
controls.

B. The Prejudi ce Requirenment

The principal change in Texas insurance |law that nmay cal

into question the applicability of Weaver to the facts of this case
is the requirenent, mandated in 1973 by the State Board of
| nsurance, that an i nsurer be prejudiced by an insured’s failure to
provi de notice before the insurer can avoid liability due to such

failure.® This prejudice requirenent was inplenented by the Board

mandating the following endorsenent for all general liability
pol i ci es:
“As respects bodily injury Iliability coverage and

property damage liability coverage, unless the conpany is
prejudiced by the insured’s failure to conply with the
requi renent, any provision of this policy requiring the
insured to give notice of action, occurrence or |oss, or

with a car driven by the plaintiff. Notice of the accident and of the suit were
gi ven by the deal ership but not by the driver, the dealer’s insurer successfully
def ended the suit for the dealer but did not defend for the driver, agai nst whom
a default judgnent was taken. The Court of G vil Appeals affirned a judgnent for
the insurance conpany on the basis that even if no notice of accident were
requi red beyond that given by the naned insured and even if the driver were an
additional insured, “he never sent any suit papers or citation to the insurance
conpany, nor did he ask themto defend him Therefore, no action could lie
agai nst the conpany as this, too, was a condition precedent which was not carried
out.” 1d. at 771.

8The State Board of Insurance, by nmandating this endorsenent, was
apparently responding to Menbers Miutual I nsurance Co. v. Cutaia, 476 S.W2d 278
(Tex. 1972), in which the Suprene Court of Texas held that it was “better policy
for the contracts of insurance to be changed by the . . . State Board of
I nsurance, or by the Legislature, rather than for this Court to insert a
provision that violations of conditions precedent will be excused if no harm
results fromtheir violation.” Id. at 281. The Waver nmgjority relied on Cutaia
wi t hout discussion of the response to Cutaia by the State Board of I|nsurance.
There was no requirement for Waver to nention the Board s action, however,
because the policy and the events in Waver pre-dated the 1973 mandatory
endor senent .
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requiring the insured to forward demands, notices,

summons or other |egal process, shall not bar liability
under this policy.” State Bd. of Ins., Revision of Texas

Standard Provision For General Liability Policies —
Anmendat ory Endorsenent —Notice, Order No. 23080 (March
13, 1973) quoted in Chiles v. Chubb Ll oyds Ins. Co., 858
S.W2d 633, 635 (Tex. App.—Houston [1st Dist.] 1993 wit

deni ed) .

C. Subsequent Suprene Court of Texas cases di scussing prejudice
or Weaver

In Liberty Miutual I|nsurance Conpany v. Cruz, 883 S.W2d 164
(Tex. 1993) (per curiam, the insurer becane aware through a
newspaper article that its named insured had been involved in an
accident. The insurer did not, however, receive notice of the
resulting lawsuit against its insured until forty-one days after
entry of an adverse default judgnent. ld. at 165. The court
observed that “[a]lthough notice, the condition precedent to the
policy, was not given according to the policy, [the insurer] does
not escape liability, unless it was ‘prejudiced because of the
lack of notice.” 1d. It went onto hold that the insurer had been

prejudiced as a matter of law. “[A]n insurer that is not notified

of suit against its insured until a default judgnent has becone
final, absent actual know edge of the suit, is prejudiced as a
matter of law” ld. at 166 (enphasis added). Apparently, the

finding of prejudice as a matter of | aw was based on the insurer’s
inability to prevent the default judgnment due to the lack of
notice. See id. (“Had [the insurer] known of the suit, it m ght

have chosen to answer for [the insured] and litigate the nerits of
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the underlying suit.”). In Cruz, the court did not discuss the
purpose of the notice provision as it had in Waver, nor did it
cite Weaver.

In Hernandez v. @Gulf Group Lloyds, the court again addressed
the i ssue of prejudice. 875 S.W2d 691 (Tex. 1994). | n Hernandez,
however, the court was dealing with the insured’s failure to conply
wWth the consent-to-settle exclusionary provision. Although the
Board of Insurance’s nmandatory endorsenent did not by its terns
apply to the consent-to-settle provision and the policy in question
did not otherwi se contain a prejudice requirenent, the court held
that the consent-to-settle exclusion is unenforceable unless the
i nsurer was prejudiced by the settlenent nade without its consent.
ld. at 692-93. The court held that the stipulated facts in
Her nandez established, as a matter of |aw, that the insurer had not
been prejudi ced by the unconsented settlenent. The Hernandez court
described the prejudice faced by the insurer in the Cruz case
decided a few nonths before Hernandez: “The insured's failure to
conply with the notice provision prejudiced the i nsurer by denying
its opportunity to answer for the insured and litigate the nerits
of the suit or to appeal any adverse judgnent.” Hernandez, 875
S.W2d at 693 n. 3.

One year later, in Harwell v State Farm Miutual Autonobile
| nsurance Conpany, 896 S.W2d 170 (Tex. 1995), the court again, as

it had in Cruz, addressed the prejudice resulting froma failure to
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conply with the notice of suit provisions of a policy. The case
i nvol ved a two car collision in which one of the drivers (Hubbard)
di ed and the ot her (Leatherman) was seriously injured. Hubbard had
been an additional insured under her nother’s autonobile liability
i nsurance policy issued by State Farm Mutual Autonobile |Insurance
Conpany (State Farnm. Alnmost two years after the accident,
Leat herman sued Hubbard s estate. On the sane day, Leatherman’s
attorney, Goce, filed an application with the probate court
seeking the appointnent of Goce's legal secretary, Harwell, as
adm ni strator of Hubbard s estate. After Harwell was appointed
tenporary adm nistrator of Hubbard's estate, Leathernman served
Harwell with citation in the lawsuit. Harwel I, however, at the
time of service, had not yet qualified as adm nistrator. G oce
informed State Farm of the suit against Hubbard's estate by a
letter with, inter alia, a copy of the petition enclosed, and
advised State Farm to answer the suit to prevent a default
judgnent. Goce later called State Farnis attorney, Anderson, to
tell him that Leatherman would anend the petition when Harwell
becane the estate’ s permanent adm nistrator and re-serve Harwell.
After Harwell qualified as admnistrator of Hubbard s estate,
Leatherman filed his first anended petition. Harwel | wai ved
service and filed a general denial, but she never forwarded any
papers pertaining to the Leatherman suit agai nst Hubbard s estate

to State Farm \Wen the case went to trial, Harwel|l appeared pro
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se and of fered no defense. Judgnent was rendered agai nst Hubbard’s
estate. However, G oce waited to notify State Farm and it di d not
ot herwi se becone aware, of the judgnent, until after the tinme to
appeal or file a notion for a new trial had expired. State Farm
then sued Harwell and Leatherman seeking a declaratory judgnent
that it was not liable for the judgnent agai nst Hubbard' s estate.

In the unani nous Harwell opinion, the court reiterated its
Weaver observation that “[o] ne of the purposes of a notice of suit
provision in an insurance policy is to notify the insurer that the
insured has been served with process and that the insurer is
expected to defend the suit.” ld. at 173 (citing Waver, 570
S.W2d at 369). Although State Farmi s agent had notice from G oce
of Leatherman’s cl ai magainst the estate, the court observed that
notice of a claimis not notice of a suit. ld. at 174 (citing
Cruz, 883 S.W2d at 165 n.2). |In addition, the court stated that
State Farmis notice of Leatherman’s intent to serve Harwell when
she qualified as adm ni strator was not the sane as actual know edge
of service of process: “[I]t was Harwell’s duty to notify State
Farmof the suit against its insured when she received service of
process; it was not State Farms duty to determ ne when or if
Harwel | was served.” Id. at 174. The court stated, “Until State

Farm received notice of the suit, it had no duty to undertake
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Hubbard' s defense.” 1d.° The court further observed that “State
Farm woul d have gratuitously subjected itself to liability if it
appeared on the insured’ s behalf before it received notice that
Harwel|l was joined in the lawsuit and properly served, or that she
had accepted service and appeared in the suit.” ld. (citing
Weaver, 570 S.W2d at 370).

The court then stated, “The insured’s failure to notify the
insurer of a suit against her does not relieve the insurer from
liability for the underlying judgnment unless the lack of notice
prejudices the insurer.” Id. (citing Cruz, 883 S.W2d at 165).
The court found that Harwell’s failure to notify State Farmof the
suit prevented State Farmfromundert aki ng a def ense and m ni m zi ng
its insured’s liability, and it “prejudice[d] the insurer as a
matter of |aw” | d. The court also observed in a footnote,
however, that “this is not a case in which the insurer received
actual know edge of a suit against the insured froma third party,”
id. at 174 n.3 (enphasis in original), arguably inplying that the
insurer’s actual know edge of the served suit mght result in a

di f ferent outcone.

°Thi s court has on several occasions stated generally, albeit in contexts
not simlar to the present, that “under Texas law, ‘the duty to defend does not
arise until a petition alleging a potentially covered claimis tendered to the
insurer.’” Royal Ins. Co. v. Hartford Underwiters Ins. Co., 391 F.3d 639, 644
(5th CGr. 2004) (quoting LaFarge Corp. v. Hartford Cas. Ins. Co., 61 F.3d 389,
400 (5th Gr. 1995)). See also Travelers Indem Co. v. Ctgo Petrol eum Corp.,
166 F.3d 761, 768 (5th Gr. 1999) (“[a]n insurer’s duty to defend an insured is
only triggered by the actual service of process upon its insured and its relay
to the insurer”).

18



D. Know edge of the suit by the insurer

Texas courts of appeals have reached different concl usions
when dealing with cases in which the nanmed insured failed to conply
wth the policy’s notice-of-suit provision but the insurer
nonet hel ess had actual know edge of the suit. In Alstate
| nsurance Conpany v. Pare, the evidence showed that the naned
insured notified the insurer of the accident and that the insurer
had been sent a copy of the pleadings by the plaintiff’s attorney,
not by the insured. 688 S.W2d 680, 682 (Tex. App.-—-Beaunont 1985,
wit ref’dn.r.e.). The evidence in Pare showed that, even though
the i nsurer had actual know edge of the suit, it “let the matter go
to default.” ld. at 684. The court held this evidence was
sufficient to support the jury’'s findings that the naned insured’s
failure to give notice of the lawsuit to the insurer did not
prejudice the insurer. Id. at 682. In Menbers |Insurance Co. V.
Branscum on the other hand, a different court of appeals held
that the insurer was prejudiced as a matter of | aw where the naned
insured failed to conmply wth the policy’'s notice-of-suit
provisions and suffered a default judgnent, even though the
plaintiff’'s attorney told the insurer’s adjuster that the | awsuit
had been filed. 803 S.W2d 462 (Tex. App.-Ballas 1991, no wit).
Based on this holding, the court reversed the trial court’s
judgnent for the insured and rendered judgnent for the insurer

The court distinguished Pare by noting that there were nore
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communi cati ons between the plaintiff’s attorney and the insurer in
Pare, and that the plaintiff’s attorney in Pare sent a copy of the
petition to the insurer. |d. at 466. The court al so enphasized
that no duty was created when the plaintiff’s attorney infornmed the
insurer that suit had been filed, noting instead,

“I't is the service of citation upon the insured which

i nposes on the insured the duty to answer to prevent a

default judgnent. No duty is inposed on an insurer until

its insured is served and sends the suit papers to the

insurer. This action by the insured triggers the

insurer’s obligation to tender a defense and answer the

suit.” |d. at 466-67.

More recently, in Chio Casualty Goup v. Ri singer, the naned
insured never forwarded the suit papers to the insurer but the
evi dence showed that the insurer “had actual know edge of the
filing of the lawsuit against its insured because [the plaintiff]
sent it a conplinentary copy of the petition.” 960 S.W2d 708, 712
(Tex. App.—Tyler 1997, wit denied). The court relied on Pare
and Cruz to support its statenent that proof of the insurer’s
actual know edge of suit “would show that the insurer was not
prejudiced by its insured’s failure [to conply with the policy’s
notice-of-suit condition precedent].” 1d. at 711. It also noted
t hat such proof would defeat the insurer’s “affirmati ve defense of
non-liability under the policy.” | d. Al t hough this Risinger
| anguage suggests that the insurer’s actual know edge neans that it

is not prejudiced as a matter of law, the Ri singer court actually

only concl uded that the evidence was sufficient to affirmthe tri al
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court’s fact finding of no prejudice and consequent |udgnent
agai nst the insurer.

In Struna v. Concord | nsurance Services, Inc., the insurer was
granted summary judgnent on the argunent that it was prejudiced as
a mtter of lawby its nanmed insured’ s failure to provide notice of
the suit and subsequent default judgnent. 11 S.W3d 355, 357 (Tex.
App. —Houston [1st Dist.] 2000, no pet.). The court of appeals
reversed and remanded for a factual determ nation of whether the
i nsurer had been prejudi ced because the insurer’s evidence did not
establish prejudice as a matter of law. Id. at 360. Specifically,
there was “uncontroverted evidence of their actual notice.” Id.
As seen by its remand, the Struna court did not treat the insurer’s
actual notice as sufficient, as a matter of law, to defeat the
insurer’s claimof prejudice.?

Al t hough the insurers in both Risinger and Struna had act ual
know edge of the suit, the opinions do not address whether the
insurer “had no reason to believe that [the insured] expected [the
insurer] to defend him” Weaver at 369. By rejecting the
insurers’ argunent for prejudice as a matter of |aw wthout
addressing that matter, the R singer and Struna courts derogated

t he second prong of the notice of suit (and service) requirenent’s

It is unclear whether Struna involved a policy provision concerning
notice of suit or service of citation as opposed to nerely notice of acci dent and
cooperation. See id. at 359 (quoting policy provision requiring pronpt notice
of “the accident” and “cooperation . . . in the investigation, settlenent or
def ense of any claimor suit”).
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“basi c purpose” —identified in Waver and repeated in Harwell —to
notify the insurer that it is expected to defend the suit. On the
other hand, the insureds in R singer and Struna were the naned
insureds, while the insured in Weaver was an additional insured —
per haps an i nsurer can safely assune his naned i nsured woul d expect
to be defended whereas such an assunption nmay be i nappropriate with
an additional insured as to whomthe insurer normally has no direct
contractual (or other) relationship.
E. The special case of the ignorant additional insured

The post - Waver cases di scussed above primarily dealt with the
failure of a nanmed insured to conply with the policy’'s notice
provi sions; in contrast, Aetna Casualty & Surety Conpany v. Martin,
689 S.W2d 263 (Tex. App.—Houston [1st Dist.] 1985, wit ref’d
n.r.e.), dealt with an additional insured. In Martin' s underlying
suit, the additional insured, Martin, was a co-defendant with the
nanmed i nsured, Myers-Carter, but provided its own defense because
it was unaware that a defense was available from the insurer,
Aetna. Aetna was aware that Martin was a co-defendant and that
Martin was a custoner of Myers-Carter and, therefore, that Martin
was entitled to a defense under the policy. Nonetheless, Aetna did

not disclose this entitlenent to Martin. 1d. at 266. After Martin

1O course, not all additional insureds are ignorant of their coverage
under the naned insured’'s policy. Sone nmay be sophisticated parties that m ght
be charged with knowl edge that they are (or are likely) additional insureds. W
deal here with the additional insured that does not know of coverage and is not
shown to be so situated as to be presuned to know.
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| earned of the coverage, it demanded rei nbursenent of its |ega
expenses fromAetna, which denied the clai mbecause Martin “di d not
tinely request <coverage and voluntarily incurred its |egal
expense.” | d. Martin then sued Aetna, alleging breach of
contract, violation of the Texas Deceptive Trade Practices Act
(DTPA), violation of art. 21.21 of the Texas |nsurance Code, and
fraudul ent m srepresentation. |1d. Mrtin prevailed on its DIPA
claim after the jury found that Aetna's failure “to disclose
[ coverage] was a ‘fal se, m sleading, or deceptive act or practice’
and that such failure to disclose was a produci ng cause of

financial loss to Martin.” ld. at 2609. The court of appeals
affirmed the DITPA recovery. Martin lost onits breach of contract
claim however, because the jury found that “Martin or its
attorneys failed to exercise reasonable diligence in determning
whet her Martin was covered by a policy of insurance issued by
Aetna.” |d. at 270-71. The court of appeals also affirnmed this
portion of the judgnent, noting that the “finding of |lack of due
diligence on Martin’s part, coupled with Martin' s failure to conply
wth the policy’s notice provision, relieved Aetna fromliability
for breach of contract under the policy.” 1d. at 271
F. Sunmary

Wth the requi renent for an insurer to show prejudice to avoid
liability in certain cases, the | andscape of insurance | awin Texas

has in sone respects changed since the Texas Suprene Court’s
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opi nion in Waver. Just how it has changed as applied to the
present context is the question faced in this case. Does an
i nsurer have any right or duty to defend a covered suit agai nst an
additional insured with whomit has no direct rel ationship and who,
knowi ng of the suit, has not expressly or inpliedly requested a
defense? |If the insurer knows of the covered suit, what duty, if
any, does it have to notify a sued additional insured (who does not
know of the coverage) of the applicable coverage? Wat duty, if
any, does a sued additional insured have in such a situation?

As to none of these rel ated questions of | aw does there appear
to be any controlling Texas Suprene Court precedent.

V. QUESTI ONS CERTI FI ED

We accordingly hereby certify the following three
determ native questions of law to the Suprene Court of Texas:

1. Were an additional insured does not and cannot be
presunmed to know of coverage under an insurer’s liability policy,
does an insurer that has know edge that a suit inplicating policy
coverage has been filed against its additional insured have a duty
to informthe additional insured of the avail able coverage?

2. |f the above question is answered in the affirmative, what
is the extent or proper neasure of the insurer’s duty to informthe
additional insured, and what is the extent or neasure of any duty
on the part of the additional insured to cooperate with the insurer

up to the point he is informed of the policy provisions?
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3. Does proof of an insurer’s actual know edge of service of
process in a suit against its additional insured, when such
know edge is obtained in sufficient time to provide a defense for
the insured, establish as a matter of | aw the absence of prejudice
tothe insurer fromthe additional insured’ s failure to conply with
the notice-of-suit provisions of the policy?

We di sclaimany intention or desire that the Suprene Court of
Texas confine its reply to the precise form or scope of the

questions certified.
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