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DENNI'S, Circuit Judge:

Def endants Jason Gore, Jeff Bragg, and Brian Al lison appeal
the district court’s denial of their notions for summary
judgnment on the basis of qualified imunity in this 42 U S. C
8 1983 action. For the reasons set forth bel ow, we AFFIRMthe
district court’s denial of summary judgnent on plaintiff’s
unl awful arrest claimand REVERSE the district court’s denial

of summary judgnent on plaintiff’s excessive force claim



| . Background and Proceedi ngs Bel ow

On Cctober 4, 2004, Deputies Jason Core, Jeff Bragg and
Brian Allison (collectively, the “deputies”) of the Smth
County, Texas Sheriff’'s Departnent attenpted to serve a fel ony
arrest warrant on Kevin Freeman (“Kevin”) at his nobile hone,
| ocated at 16449 County Road 15. When the deputies received
no response to their knocks at the door of the nobile hone,
they call ed a tel ephone nunber that they had on file for Kevin.
The deputies heard the phone ring inside the nobile hone.
Eventual |y, a worman, |l ater identified as Kevin's sister, Sheila
Freeman (“Sheila”), answered the phone. Sheila told the
deputies that she was not inside Kevin's nobile hone, but
rat her was at the house next door, which belonged to Kevin and
Sheila’ s nother, plaintiff Linda Freeman (“Freeman”). Kevin's
nobi l e hone, 16449 County Road 15, sat very near Freenman’s
house, 16447 County Road 15, and the deputies noticed that
wires and cables ran between the two residences. Wen asked
why she had answered Kevin's phone, Sheila responded that it
was a cordl ess phone that could pick up calls next door. At
sone point during this conversation, Sheila stepped out of the
house next door. Sheila also infornmed the deputies that Kevin

was not at his hone.



Wi | e Deputy Gore was speaki ng with Sheil a, Freenman ener ged
from her house and began yelling at the deputies. When the
deputi es asked Freeman whether they could enter her hone to
search for her son, Freeman responded that the last tine
deputi es searched her house, they had trashed it, and that she
woul d not permt the deputies to enter her honme unl ess they had
a search warrant for her address. Deputy CGore then told
Freeman that he could arrest her if she did not permt the
deputies to search her hone. Freeman responded by sayi ng that
the deputies would just have to arrest her. At that point,
Deputy Gore instructed Freeman to place her hands behind her
back, and Deputy Al lison handcuffed her and placed her in the
back of his patrol car.?

The district court noted that it was undisputed that
Freeman spent at | east sone tine in the patrol car without air
conditioning or ventilation. The parties differ as to the
anount of tinme that Freeman spent in the car, however. Freeman
asserts that she was in the car wiwthout air conditioning for
bet ween 30 and 45 m nut es. Freeman al so clains that, despite

knowi ng that she had a heart condition, the deputies did not

IAfter Freeman was handcuffed and placed in the patrol car
Gore received consent from Sheila to search the house, but the
deputies, apparently convinced by that point that Kevin was not
i nside, did not enter the house.



al l ow her daughter to retrieve her nitroglycerin. The deputies
of fer contradictory accounts of how |long Freeman was in the
patrol car, ranging from5 to 10 mnutes, to 30 to 45 m nutes.
In addition, Deputy Bragg stated that he turned on the air
conditioning after approxi mately 30 seconds or one mninute.

Deputy Gore contacted one of his superiors, Lieutenant
Shelton, fromthe scene and i nforned himthat he had arrested
Freeman for the of fense of Hi ndering Apprehension. During that
conversation, Shelton instructed Gore that he could not search
Freeman’s house wi thout a warrant. CGore disagreed, at which
poi nt anot her of his superiors, Sergeant North, also inforned
him that he could neither search Freeman’s house nor arrest
her. After that conversation, CGore released Freeman fromthe
patrol car and renoved the handcuffs.?

In Decenber 2004, Freeman filed this action against the
deputies, alleging that they unlawfully arrested her and that
they used excessive force in effectuating the arrest. The
deputies noved for summary judgnent, claimng that the facts
that Freeman all eged did not establish a violation of Freeman’s

constitutional rights and that, even if they did, the deputies

2Deputy Gore was ultimately fired from the Smith County
Sheriff’s Departnment based both on his failure to tinely file a
report concerning this incident and on his superiors’ belief that
the report he later filed was untruthful.
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were entitled to summary judgnent on the basis of qualified
I mmunity. The district court denied the deputies’ notions in
their entirety. Wth respect to Freeman’s unlawful arrest
claim the court held that, for purposes of summary judgnent,
Freeman had shown that the deputies’ actions violated her
Fourth Amendnent right to be free from unreasonabl e sei zures.
Specifically, the court held that because the deputies had no
right to search Freeman’s house, they |i kew se coul d not arrest
or threaten to arrest Freeman for refusing to permt themto
search the house wthout a warrant. The district court also
found that the deputies’ conduct in arresting Freeman was
obj ectively unreasonable in |ight of clearly established | aw.
The district court expressly rejected the deputies’ argunents
that (i) they sinply detained, rather than arrested, Freenan,
and that they had the requisite reasonabl e suspicion to do so;
and (ii) they had probable cause to arrest Freeman for
Interference with Public Duties, in violation of Tex. Pena
Code Ann. 8§ 38.15, and H ndering Apprehension, in violation of
Tex. Penal Code Ann. § 38.05.

Wth respect to Freeman’s excessive force claim the
district court held that Freeman’s all egations were sufficient

to create a triable issue of fact. The court noted that



Freeman cl ained that the deputies tw sted her arns behind her
back and “jerked her all over the carport” when they handcuffed
her and took her to the patrol car. The court al so noted that
Freeman all eged that the handcuffs |eft bruises on her hands
and arns, for which she had to seek nedical treatnent. View ng
these facts in the light nost favorable to Freeman, the
district court concluded that the deputies were not entitled to
summary judgnent on her excessive force claim
1. Jurisdiction

A defendant in a section 1983 action can i nmedi atel y appeal
a district court’s denial of a notion for summary judgnent
based on qualified i munity under the collateral order doctrine
to the extent that the appeal turns on a question of [|aw.

Flores v. Gty of Palacios, 381 F.3d 391, 393 (5th Cr. 2004)

(quoting Mtchell v. Forsyth, 472 U. S. 511, 530 (1985)). Were

the district court has denied summary judgnent on the ground
that material issues of fact exist as to the plaintiff’'s
clains, this court lacks jurisdiction to review the court’s

determ nation that a genuine fact issue exists. See Kinney v.

Weaver, 367 F.3d 337, 348 (5th Cr. 2004) (en banc); Mrtinez-

Aguero v. Conzalez, 459 F.3d 618, 621 (5th Cr. 2006). This

court can, however, review whet her any factual dispute found by



the district court is material for sunmary judgnent purposes;
that is, the court can consider the |legal sufficiency of the
facts that the district court found to be supported by the
summary judgnent record. Kinney, 367 F.3d at 348; Aucoin v.

Harvey, 306 F.3d 268, 272 (5th Gr. 2002); Wagner v. Bay Cty,

227 F.3d 316, 320 (5th G r. 2000). In so doing, the court
assunes that the plaintiff’'s factual assertions are true and
determ nes whether those facts are sufficient to defeat the
defendant’s notion for summary judgnent. Kinney, 367 F.3d at

348; Martinez- Aguero, 459 F.3d at 621; Wagner, 227 F.3d at

320. Thus, a defendant chall enging the denial of a notion for
summary judgnent on the basis of qualified imunity “nust be
prepared to concede the best viewof the facts to the plaintiff
and discuss only the legal issues raised by the appeal.”

Gonzales v. Dallas County, 249 F.3d 406, 411 (5th CGr. 2001);

see Kinney, 367 F.3d at 348 & n. 11.

In this case, the deputies recognize the [imted nature of
the court’s jurisdictionon this interlocutory appeal, and they
t herefore concede that, for purposes of this appeal, they nust
accept Freeman’s version of any factual dispute between the
parties. Accordingly, we find that we have jurisdiction to

consider the nmerits of the deputies’ appeal.



I11. Standard of Review and Applicable Law

This court reviews de novo the district court’s resol ution

of legal issues on a notion for summary judgnent on the basis

of qualified imunity. See Martinez-Aguero, 459 F.3d at 621

(“Qr review of the legal significance of the facts is d

novo.”); Flores, 381 F.3d at 394 (“W review de novo the scope

of clearly established | aw and the objective reasonabl eness of
t he defendant governnent official’s actions.”); Aucoin, 306
F.3d at 271 (“W review de novo the denial of a public
official’s nmotion for summary judgnent based on qualified
I mmunity.”).

This court applies atwo-step anal ysis to determ ne whet her
a defendant is entitled to summary judgnent on the basis of
qualified immunity. First, we determne whether, view ng the
summary judgnent evidence in the light nost favorable to the
plaintiff, t he def endant vi ol at ed t he plaintiff’s

constitutional rights. See, e.qg., Tarver v. Gty of Edna, 410

F.3d 745, 750 (5th Gr. 2005); Mdendon v. Gty of Colunbia,

305 F. 3d 314, 322-23 (5th Gr. 2002) (en banc); denn v. Gty

of Tyler, 242 F.3d 307, 312 (5th Gr. 2001). I|f not, our
anal ysis ends. If so, we next consider whether the defendant’s
actions were objectively unreasonable in light of clearly



established law at the tine of the conduct in question. See,

e.q., Tarver, 410 F.3d at 750; denn, 242 F.3d at 312. To make

this determnation, the court applies an objective standard
based on the viewpoint of a reasonable official inlight of the
i nformation then available to the defendant and the | aw that
was clearly established at the tinme of the defendant’s acti ons.

See denn, 242 F.3d at 312;: Goodson v. Gty of Corpus Christi,

202 F. 3d 730, 736 (5th Gr. 2000); see also Tarver, 410 F. 3d at
750 (“If officers of reasonabl e conpetence could disagree as to
whet her the plaintiff’s rights were violated, the officer’s
qualified imunity remains intact.”).
V. Freeman’s Wongful Arrest Caim

The deputi es advance several argunents in support of their
claimthat the district court erred in denying their notion for
summary judgnent on Freeman’s wongful arrest claim First,
they assert that the district court inproperly considered the
deputi es’ subjective notivati ons when determ ni ng whet her their
actions violated Freeman’s constitutional rights. Second, the
deputies claimthat, whether they nerely detained Freeman or
actually arrested her, the undisputed facts do not show a
violation of Freeman’s constitutional rights. Third, the

deputies assert that, in any event, they are entitled to



qualified immunity because their actions were not objectively
unreasonable in light of clearly established | aw. W consider
each argunent in turn.
A. The Standard Applied by the District Court

Al though the district court recited an accurate |egal
standard for the probabl e cause determ nati on, several passages
fromthe district court’s opinion suggest that it inproperly
focused on the deputies’ subjective notivations for detaining

Freeman.® See Freenman v. Gore, No. 6:04-CV-526, slip op. at 16

(E.D. Tex. CQct. 5, 2005 (“[Deputy Gore] did not have the
option of threatening to or actually arresting Freeman because
she chose to exercise a constitutional right that was clearly
established over twenty years ago.”); id. at 19 (noting that
“Deputy Gore admtted in his sworn testinony that he arrested
Freeman because she was irate and she wouldn’t allow himto
interview her”); id. at 23 (discussing evidence concerning
def endants’ subjective reasons for detaining Freeman). Even
assum ng that the district court applied an incorrect standard,

however, defendants are entitled to reversal only if this

3See Devenpeck v. Alford, 543 U S. 146, 153-54 (2004) (“CQur
cases nmake clear that an arresting officer’s state of m nd (except
for the facts that he knows) is irrelevant to the existence of
probabl e cause. That is to say, his subjective reason for making
the arrest need not be the crimnal offense as to which the known
facts provide probable cause.”) (internal citations omtted).
10




court, applying the correct |egal standard, determ nes that
they are entitled to sunmary j udgnent.
B. Didthe Deputies Violate Freeman’s Constitutional Ri ghts?
As a general matter, it is beyond question that Freenman has
a clearly established constitutional right to be free from
arrest absent an arrest warrant or probable cause. See, e.q.,
Flores, 381 F.3d at 402; denn, 242 F.3d at 313. The deputies
make a nunber of argunents as to why their arrest or detention
of Freeman in this case was lawful. The deputies first argue
that they did not arrest Freeman, but rather sinply detained
her. They claimthat this detenti on was perm ssi bl e bot h under

the principles of Mchigan v. Summers, 452 U. S. 692 (1981), and

because they had reasonabl e suspicion to believe that Freenman
had commtted the offenses of Interference with Public Duties
and Hi nderi ng Apprehension. They also argue that, even if they
did arrest Freenman, they had probable cause to arrest her for
t hose of f enses.

1. M chi gan v. Sunners

In Summers, the Suprene Court recognized a specific
exception to the general principle that a warrantless police
sei zure of a person requires probable cause by holding that a

valid search warrant “inplicitly carries with it the limted

11



authority to detain the occupants of the premses while a
proper search is conducted.” 452 U S. at 705. The Summers
court began with the recognition that certain types of police
detention “constitute such limted intrusions on the personal
security of those detained and are justified by such
substantial |aw enforcenent interests that they nay be nmade on
| ess than probable cause.” 1d. at 699. After bal ancing the
I ntrusion inposed by detaining the occupants of a residence
subject to search pursuant to a | awful warrant against the | aw
enforcenent justifications for such detention, the Court
concluded that this type of detention was reasonabl e under the
Fourth Anmendnent. The Court reasoned that the connection
bet ween an occupant and the honme for which the search warrant
was i ssued “gives the police officer an easily identifiable and
certain basis for determning that suspicion of crimnal
activity justifies a detention of that occupant.” 1d. at 703-

04. In Anderson v. United States, 107 F. Supp. 2d 191

(E.D.N. Y. 2000), upon which the deputies also rely, the court
applied the Sutmmers rule to permt the detention of the other
occupants of a hone during the execution of a valid arrest

warrant for someone reasonably believed to be one of the hone’s

12



residents.*

Nei t her Sunmers nor Anderson hel ps the deputies here. In
this case, the deputies had a warrant for the arrest of
Freeman’s son, Kevin, who resided at 16449 County Road 15
Wiile Summers and Anderson would authorize the deputies to
detain anyone found at that address during the execution of
their arrest warrant for Kevin, nothing in either of those
cases provides authority for the proposition that the deputies
coul d detain Freeman outsi de of her owmn hone, 16447 County Road
15, while they inquired about Kevin's whereabouts. Because
Freeman was at her own hone when she was det ai ned, and because

the deputies had no right to search Freenman’s hone based on

their arrest warrant for Kevin,® the detention cannot be
justified under Summers.

2. Arrest v. Detention

The deputies next argue that they were justified in

detai ning Freeman for violating Texas |law. The deputies first

“ln Anderson, the subject of the arrest warrant was not, in
fact, a resident of the honme searched, but the district court found
that the police could use the warrant to enter the house if they
reasonably believed that the subject of the warrant resided there.
See 107 F. Supp. 2d at 196.

°See Steagald v. United States, 451 U S. 204, 213-14 (1981)
(arrest warrant does not give officers authority to search hone of
third-party, even if officers have probabl e cause to believe that
suspect is within).

13



assert that, because they sinply detained Freeman and did not
arrest her, they needed only a reasonable suspicion that she
was violating the |aw The district court rejected this
argunent because it found that, viewng the facts in the |ight
nost favorable to Freeman, the deputies arrested her, rather

than nerely detaining her. W agree.

Pol i ce detention constitutes an “arrest,” such that it nust
be acconpani ed by probabl e cause, if a reasonabl e person in the
suspect’s position would understand the situation to be a
restraint on freedom of the kind that the law typically

associates with a formal arrest. See United States v. Corral -

Franco, 848 F.2d 536, 540-41 (5th Gr. 1988); United States v.

Bengi venga, 845 F.2d 593, 596-97 (5th Gr. 1988) (en banc). In

this case, viewing the sunmary judgnent evidence in the |ight
nost favorable to Freeman, a reasonabl e person in her position
woul d believe that her freedom was restrained to a degree
typically associated with arrest. The district court found
that Gore threatened Freeman with arrest if she did not permt
the deputies to search her hone; that Freenman responded by
saying sonething to the effect of, “Have at it;” that Gore then
I nstructed Freeman to place her hands behi nd her back; and t hat

Freeman was then handcuffed and placed in the back of the

14



police car. |In addition, Freeman alleges that she was left in
the car for sone 30 to 45 m nutes. On these facts, a
reasonabl e person in Freeman’s situation would surely believe
that she had been restrained to an extent that normally
acconpanies a formal arrest.

3. Probabl e Cause

The deputies argue that, even if Freenman was arrested, they
had probable cause to arrest her for both Interference wth
Public Duties, Tex. Penal Code Ann. 8 38.15, and H ndering
Appr ehensi on, Tex. Penal Code Ann. § 38.05. Probabl e cause
exi sts where the facts and circunstances within the officer’s

knowl edge at the tine of the arrest are sufficient for a
reasonabl e person to concl ude that the suspect had commtted or
was commtting an offense.”” Flores, 381 F.3d at 402 (quoting

United States v. Levine, 80 F.3d 129, 132 (5th Cr. 1996)).

a. Interference with Public Duties

Texas Penal Code Ann. 8§ 38.15, Interference wth Public
Duties, provides that a person commts an offense if she
“Interrupts, disrupts, inpedes, or otherwse interferes wth:
(1) a peace officer while the peace officer is performng a
duty or exercising authority inposed or granted by law.” The

statute contains an express defense to prosecution, however, if

15



“the interruption, disruption, inpedinent, or interference
al | eged consi sted of speech only.” [|d.

The deputies argue that Freeman’s conduct upon energing
fromher home —yelling and scream ng at the deputies —created
probable cause to arrest her for Interference with Public
Duties because she was interfering with their ability to
I nvestigate the whereabouts of her son, Kevin. The district
court rejected the deputies’ argunent. It found that Freeman
only “interfered” wth the deputies’ attenpt to conduct an
unlawful, warrantless search of her hone, not wth the
deputies’ general ability to investigate Kevin's whereabouts.
Because the deputies were not granted the authority by law to
conduct a warrantl ess search of Freeman’s hone, the court held
that a reasonable officer could not conclude that Freeman was
commtting the offense of Interference with Public Duties.

Viewng the facts in Freeman’s favor, her allegedly
di sruptive conduct was essentially limted to insisting that
t he deputies could not enter her hone unless they had a search
warrant. Had Deputy Gore not told Freeman that he did not need
a warrant to search her hone and that he could arrest her if
she did not permit themto search the hone, it is not at al

clear that Freeman woul d have di srupted the deputies’ broader

16



| nvestigation. Al t hough the probable cause inquiry is an
objective one, it nust neverthel ess be conducted in |light of
the actual facts known to the officer at the tine of the

arrest. See Devenpeck, 543 U. S. at 152 (“Wether probable

cause exi sts depends upon the reasonabl e concl usi on to be drawn
fromthe facts known to the arresting officer at the tinme of
the arrest.”). Here, at the time of Freeman’'s arrest, the
deputi es knew t hat Freeman woul d not consent to a search of her
honme without a warrant; that they did not have a warrant to
search Freenan’s hone; and that Freeman’s son Kevi n resi ded not
in Freeman’s hone, but in the nobile hone next door. On those
facts, a reasonable officer would have known t hat he coul d not
| awf ul | y search Freeman’ s hone, ¢ and Freenan was not, therefore,
interfering with the exercise of any authority granted to the
deputies by | aw.

Moreover, the deputies did not have probable cause to
arrest Freeman because her conduct consisted exclusively of
speech. Texas courts have recogni zed that nerely arguing with
police officers about the propriety of their conduct, including
about whether they have the legal authority to conduct a

search, falls within the speech exception to section 38.15. 1In

6See Steagald, 451 U.S. at 213-14.
17




Carney v. State, 31 S.W3d 392, 394, 398 (Tex. Ct. App. 2000),

the court reversed a defendant’s conviction for Interference
with Public Duties where the defendant’s conduct consisted
solely of arguing wth officers over validity of a search
warrant, which resulted in delaying the officers’ entry into
the hone. After noting that the defendant had not nade
physical contact wth any of the officers or physically
obstructed their entry into the hone, the court concl uded that
the evidence could not support a conviction because “[u]nder
section 38.15, arguing with the officers does not constitute an
actionabl e offense.” Id. at 398. As in Carney, Freeman's
conduct here consisted only of arguing wth the deputies about
whether they had the right to search her hone. Al t hough
Freeman was, in the district court’s words, “yelling” and
“screamng,” that al one does not take her conduct out of the
real m of speech,’” and, viewing the district court’s summary
judgnment facts in the |ight nost favorable to Freeman, there is
nothing to indicate that her conduct involved anything other

t han speech or that she physically obstructed the deputies in

'See Payne v. Pauley, 337 F.3d 767, 776 (7th Cr. 2003)
(noting that “the First Anmendnent protects even profanity-I|aden
speech directed at police officers” and that “[p]olice officers
reasonably may be expected to exerci se a higher degree of restraint
than the average citizen”).

18



any way. Accordingly, the deputies did not have probabl e cause
to arrest Freeman for Interference with Public Duties.

b. H nderi ng Apprehensi on

Texas Penal Code Annotated section 38.05(a), Hi ndering
Appr ehensi on, provi des:
A person commts an offense if, wth intent
to hi nder t he arrest, prosecution
convi ction, or punishnent of another for an
offense or, wth intent to hinder the
arrest, det enti on, adj udi cati on, or
disposition of a child for engaging in
del i nquent conduct that viol ates a penal |aw
of the state, or with intent to hinder the
arrest of another under the authority of a
warrant or capi as, he:
(1) harbors or conceals the other;
(2) provides or aids in providing the other
wth any neans of avoiding arrest or
ef fecti ng escape; or

(3) warns the other of inpending discovery
or apprehensi on.

The deputies argue that probable cause existed to arrest
Freeman for Hi ndering Apprehensi on because a reasonabl e person
coul d have concluded that Freeman’s actions were intended to
alert Kevin to inpending discovery and that she refused to
consent to a search of her hone in order to conceal her son’'s
wher eabout s.

We concl ude that the deputies did not have probabl e cause

19



to arrest Freeman for H ndering Apprehension. The deputies’
first argunent —that Freeman could have been trying to alert
Kevin to the presence of the police —sinply rings holl ow
Bef ore Freeman energed fromher house, the officers had al ready
knocked on Kevin’s nobile hone door, called Kevin's tel ephone,
and talked to Sheila, who was inside Freeman’s house, on
Kevin's cordl ess phone about his whereabouts. I f Kevin had
been i nside Freeman’s house at the tine, he surely would have
been aware that the police were present. Under these
circunstances, it is inplausible to suggest that a reasonabl e
of ficer would think that Freeman exited the house and yel |l ed at
the deputies in order to inform soneone back inside the house
that the police were present.

Moreover, Freeman’s refusal to consent to a warrantl ess
search of her hone cannot itself provide probable cause to

arrest her for hindering apprehension. See Fletcher v. Town of

dinton, 196 F.3d 41, 54 (1st Cr. 1999) (noting that refusa
to consent to warrantless search cannot justify arrest for

hi ndering apprehension); see also 1 Wyne R LaFave,

Substantive Grimnal Law 8 3.5(d), at 235 (2d ed. 2003) (“[T]he

failure to permt another to intrude upon your constitutional

right against unreasonable searches nmay not be nade

20



crimnal.”). Accordingly, the deputies did not have probable
cause to arrest Freeman for H ndering Apprehension on the
summary judgnent facts found by the district court.

C. Was the Deputies’ Conduct Objectively Unreasonable in
Light of Cearly Established Law?

W next consider whether the deputies’ conduct was
obj ectively unreasonable in |ight of clearly established | aw at
the tinme of their actions. Because qualified inmunity protects
of ficers who “reasonably but m stakenly” violate a plaintiff’s
constitutional rights, the deputies are entitled to qualified
I munity if a reasonable person in their position “would have
believed that [their] conduct conforned to the constitutional
standard in light of the information available to [then] and
the clearly established | aw.” Goodson, 202 F.3d at 736.% Thus,
our task is to determ ne whether reasonable officers in the
deputies’ position could have believed that probable cause
existed to arrest Freeman.

No reasonable officer could have believed that there was

probabl e cause to arrest Freeman. As we noted above, Texas

8Al t hough both the probable cause inquiry above and this
second prong of the qualified immunity inquiry are franed in terns
of how a “reasonable person” would act, our finding that the
deputies did not have probable cause to arrest Freenman does not
forecl ose the possibility that they m ght be entitled to qualified
immunity. See Saucier v. Katz, 533 U S. 194, 203 (2001); Anderson
v. Creighton, 483 U. S. 635, 643 (1987).
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Penal Code Ann. § 38.15, Interference with Public Duties,
clearly and plainly excepts from the reach of the statute
conduct that “consist[s] of speech only.” Viewing the facts
found by the district court in the light nost favorable to
Freeman, her actions clearly fall wthin the speech exception
to the statute, and, as a result, no reasonable officer would
believe that there was probable cause to arrest Freeman for
Interference with Public Duties.?® Further, as previously
expl ai ned, no reasonable officer would believe that there was
probabl e cause to arrest Freeman for the offense of Hi ndering
Appr ehensi on. The deputies’ argunent that they could

reasonably have thought that Freeman cane outside and

\\¢ recogni ze that this court and ot hers have previously found
summary j udgnment appropriate on qualified inmunity grounds in cases
i nvol vi ng Texas Penal Code Ann. § 38.15. See Haggerty v. Texas
Sout hern University, 391 F.3d 653, 657 (5th Cr. 2004) (qualified
immunity appropriate where plaintiff’s actions, i ncl udi ng
repeatedly approaching officer who was restraining another
i ndi vidual despite several orders to stand back, could have
“stir[red] up [a] potentially explosive situation”); Huang V.
Harris County, 264 F.3d 1141, at *7 (5th G r. 2001) (unpublished)
(holding that it was not unreasonable for officer to believe that
he had probable cause to arrest plaintiff for Interference with
Public Duties where plaintiff physically blocked the officer’s
access to her son (who was suspected of a m nor of fense) by cl osing
a security gate that stood between the officer and her son); see
also Hunter v. Gty of Electra, No. 7:03-CV-153-R, 2006 W. 1814150,
at *5 (N.D. Tex. June 29, 2006) (officer entitled to qualified
imunity based on arrest for Interference with Public Duties where
plaintiff/bystander was arrested after “noisily brandishing a
firearnt and di sregardi ng repeated warnings to back away fromthe
scene). This case is, of course, distinguishable from each of
those cases, because Freeman’s actions, as described by the
district court, consisted of speech only.
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confronted the officers as a way of warning her son Kevin,
i nside the house, of inpending discovery, is sinply too
strained and counterintuitive to accept on these facts.
Finally, any reasonable officer would recognize that, under
clearly established law, Freeman’s refusal to consent to a
warrant| ess search of her hone could neither itself justify an
arrest nor create probable cause to arrest Freenman for another

of f ense. See, e.qg., Steagald, 451 U S. at 213-14; Fletcher

196 F.3d at 54 1 LaFave, supra, 8§ 3.5(d), at 235.
Accordi ngly, we conclude that no reasonable officer would have
bel i eved that there was probable cause to arrest Freeman, and
we therefore affirm the district court’s decision to deny
summary judgnent on Freeman’s wongful arrest claim
V. Freeman's Excessive Force O aim

To prevail on an excessive force claim a plaintiff nust
establish: “(1) injury (2) which resulted directly and only
froma use of force that was clearly excessive, and (3) the
excessi veness of which was clearly unreasonable.” Tarver, 410
F.3d at 751; Goodson, 202 F.3d at 740. The district court
denied the deputies’ notion for summary judgnent on the
excessive force claimbecause it found that there was an issue

of material fact based on Freeman’s allegations that the
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deputies twisted her arns behind her back while handcuffing
her, “jerked her all over the carport,” and applied the
handcuffs too tightly, causing bruises and marks on her wists
and arns.

Even accepting all of these facts as true, Freeman's
excessive force claimfails. To state a claimfor excessive
use of force, the plaintiff’s asserted injury nust be nore than

de mnims. See Aenn, 242 F.3d at 314. The determ nati on of

whether a plaintiff’s alleged injury is sufficient to support
an excessive force claimis context-dependent and is “directly
related to the anmbunt of force that is constitutionally

per m ssi bl e under the circunstances.” |kerdv. Blair, 101 F. 3d

430, 435 (5th Gr. 1996); see Wllians v. Braner, 180 F. 3d 699,

703 (5th Cr. 1999) (“In determ ning whether an injury caused
by excessive force is nore than de mnims, we look to the
context in which that force was deployed.”). That the
deputies’ arrest of Freeman was unlawful on the facts all eged
does not, however, nean that any force used by the deputies to
effectuate the arrest was necessarily excessive. Rat her ,
Freeman’ s excessive force claimis separate and distinct from
her unlawful arrest claim and we nust therefore analyze the

excessive force claim without regard to whether the arrest
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itself was justified. See, e.qg., Cortez v. McCauley, 478 F. 3d

1108, ----, at *13 (10th CGr. 2007) (en banc) (“[l]n a case
where police effect an arrest w thout probable cause . . . but
use no nore force than woul d have been reasonably necessary if
the arrest or detention were warranted, the plaintiff has a
claim for unlawful arrest or detention but not an additiona

claimfor excessive force.”); Bashir v. Rockdale County, Ga.

445 F. 3d 1323, 1332 (11th Gr. 2006) (“Wen properly stated, an
excessive force claim presents a discrete constitutional
violation relating to the manner in which an arrest was carri ed

out, and is independent of whether |aw enforcenent had the

power to arrest.”); cf. Bodine v. Warwick, 72 F.3d 393, 400
n.10 (3d Gr. 1995) (“Oficers who detain a suspect unlawfully
should be liable for the harm proxinmately caused by their
tortious detention, but this will not necessarily include al
harm resulting from the otherw se reasonable use of force to
carry out the detention.”).

In this case, the nost substantial injury clained by
Freeman is that she suffered bruising on her wists and arns
because the handcuffs were applied too tightly when she was
arrested. This court has previously held, however, that m nor,

I ncidental injuries that occur in connection wth the use of
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handcuffs to effectuate an arrest do not give rise to a
constitutional claimfor excessive force. See denn, 242 F. 3d
at 314 (stating that “handcuffing too tightly, wthout nore,

does not anount to excessive force”); see also Tarver, 410 F. 3d

at 751-52 (quoting Genn). Nor was it excessive force for the
deputies to leave Freeman in the patrol car for, as she
alleges, 30 to 45 mnutes. See denn, 242 F. 3d at 314 (hol di ng
that seizure was not nade unreasonable by fact that plaintiff
was |eft in unventilated vehicle for approximtely 30 m nutes,
despite plaintiff’s allegation that “her nultiple sclerosis was
exacerbated by the heat”). The district court therefore erred
in denying the deputies’ notion for sunmary judgnment on
Freeman’ s excessive force claim
VI. Concl usion

For the reasons stated above, we AFFIRM the district
court’s order denying the deputies’ notion for summary judgnent
on Freeman’s unlawful arrest claim and we REVERSE t he district
court’s order denying the deputies’ notion for summary judgnent

on Freeman’s excessive force claim
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