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Chri stopher DelLeon appeals the district court’s dism ssal of
his conplaint as barred under Heck v. Hunphrey.!? DelLeon’ s
conpl ai nt sought damages under section 1983 fromthe Cty of Corpus

Christi? and its police officer, Billy Collins, for false arrest,

1512 U.S. 477 (1994).

2DelLeon has failed to address on appeal the district court's dismissal
of his clains against the Gty, which are therefore abandoned. Yohey v.
Collins, 985 F.2d 222, 224-25 (5" Cr. 1993).



false inprisonnent, nmalicious prosecution, illegal search and
sei zure, and use of excessive force. The conplaint also alleged
state-law clains of false arrest and inprisonnent, nmalicious
prosecution, intentional infliction of enotional distress, and
assault and  battery. Concl udi ng that DeLeon’s deferred
adjudication by a Texas court is subject to Heck's favorable
termnation rule, the district court dismssed wth prejudice. W
affirm
I
A

Because DelLeon’s conpl aint was di sm ssed under 12(b)(6) for
failure to state a claim we consider only his side of the story,
whi ch foll ows. DeLeon argued with his wife, and she called the
pol i ce. When the police arrived, things had cal ned down, and the
couple told the officer that everything was fine. The respondi ng
officer, Oficer Collins, insisted that M. DeLeon |eave his hone
and, when DelLeon protested, Collins sprayed DeLeon's face wth
chem cal s nunerous tines. As DelLeon tried to fend off the nace,
Coll'ins pulled out his baton and began swi ngi ng at DeLeon. In self
def ense, DelLeon grabbed the baton, and the nmen began fighting over
it. M's. DelLeon grabbed the baton and threw it aside. The group
moved to the kitchen, along with the DeLeon's two-year child.
DeLeon eventually had Collins in a bear hug on his knees. DelLeon

et Collins go and backed up to the pantry door with his hands up.



H's small child was by his right leg, and his wi fe was between him
and Col | ins. DeLeon saw Collins reach for his weapon, and as he
asked himif he was going to shoot him Collins shot at DelLeon over
t he shoul der of Ms. DeLeon. Collins shot at DelLeon at |east four
times, and DelLeon fell to the ground. Collins again fired at the
unar ned DelLeon. DeLeon was struck twi ce below his heart, in his
side, and in his left arm DeLeon was charged with aggravated
assault of a police officer, pleaded guilty, and received a
deferred adjudication. DeLeon then filed this conplaint for
damages against the city and O ficer Collins.

B
Collins and the City each filed a notion to dismss, or
alternatively, for summary judgnent, arguing that DeLeon's sentence
of deferred adjudication is fatal to his clains of false arrest,
fal se inprisonnent, and nalicious prosecution because he cannot

show a lack of probable cause for those actions. Def endant s
further argued that DelLeon's clains of excessive force, state
assault and battery, and the intentional infliction of enotional
distress are barred by Heck because he pleaded guilty to striking
Collins wth the baton.

DeLeon responded that his deferred adjudication did not
constitute a conviction and did not bar his § 1983 acti on.
The district court granted the notions to dism ss, ruling that

DeLeon's deferred adjudication barred his section 1983 clains



pursuant to Heck because he had admitted his guilt to aggravated
assault in a judicial confession. The district court also
di sm ssed DelLeon’s pendant state-law clains, in part, pursuant to
Heck. 3 The district court concluded that all clainms against
Collins and the City of Corpus Christi were barred as a matter of
| aw and that DelLeon had failed to state a claim DelLeon filed a
tinmely notice of appeal.

|1

A

Thi s appeal turns on whether a deferred adjudication in Texas
is a “sentence or conviction” for the purposes of Heck. W hold
that it is.

But first, we nust first answer the contention that this court
has al ready answered the question. |In applying Heck, the district
court noted that this circuit has “consistently held that deferred
adjudication is treated as the equivalent of a conviction.” These
holdings, cited as well by the defendants, treat deferred
adj udications as a conviction for the purposes of calculating
reci divist enhancenents during sentencing.* Wile these guideline

cases inform our review, we are not persuaded that these cases

3n appeal, DelLeon does not distinguish between his federal and state
claims and has therefore waived any argunment that the state-law clains should

be addressed apart from Heck.

“See e.g., United States v. Cisneros, 112 F.3d 1272, 1282 (5" Gir.
1997); United States v. Joshua, 305 F.3d 352, 353 (5'" Gir. 2002); see also
Mbosa v. INS, 171 F.3d 994, 1005-06 (5'" Cir. 1999) (holding that a deferred
adjudication is a conviction for immgration purposes).
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resol ve our decision today. These are rather pure exercises in
statutory interpretation, parsing the |anguage of the sentencing
guidelines in concluding that the guidelines anticipate “deferred
prosecutions” and pl eas of “nol o contendere” where “a convictionis
not formally entered.”® Li kewi se, our related holding in the
context of the AEDPA relies heavily on federal statutory
definitions which are of no nonent here.® W have no controlling
statutory direction. For although Heck itself sits at the
i ntersection of our two granddaddy civil-rights statutes, it | ooks
inits reasoning to the common |aw of tort.

Qur decisional path begins at Heck itself. The Heck court
held that a civil tort action, including an action under section
1983, is not an appropriate vehicle for challenging the validity of
outstanding crimnal judgnents.” Wwen a plaintiff alleges tort
clains against his arresting officers, “the district court nust
first consider whether a judgnent in favor of the plaintiff would
necessarily inply the invalidity of his conviction or sentence.”®
|If so, the claimis barred unless the plaintiff denonstrates that
the conviction or sentence has been reversed on direct appeal

expunged by executive order, declared invalid by a state tribunal

SSee Cisneros, 112 F.3d at 1280 (quoting U.S.S.G § 4Al.2(f)).
6Cal dwel | v. Dretke, 429 F.3d 521, 528 (5th Cir. 2005).
"Heck, 512 U.S. at 486.

8Hai nze v. Richards, 207 F.3d 795, 798 (5" Gir. 2000) (enphasis added
and internal quotation onmtted).



aut hori zed to nmake such a determ nation, or called into question by
a federal court's issuance of a wit of habeas corpus under 28
U S. C § 2254.°

DeLeon argues that his suit is not barred by Heck because
follow ng an order deferring an adjudication of guilt in Texas,
there is “no finding or verdict of guilt,” and “there has been no
conviction.” He explains that if he successfully conpletes his
deferred adjudication period, the charge against him wll be
di smi ssed. !

Def endants respond that DelLeon m sreads Heck, which directed
the district court to “consider whether a judgnent in favor of the
plaintiff would necessarily inply the invalidity of his conviction
or sentence.”'? And DeLeon was indeed sentenced, they argue, to a
$2500 fine and 10 years probation under conmunity supervision.
Hence, the argunent goes, because a civil judgnment in favor of
DeLeon would challenge the validity of this sentence, it is Heck
barr ed.

This response is inconplete. The Texas courts have al so
expl ained that when adjudication is deferred, “there can be no

i nposition or suspension of sentence because no punishnment is

9 d.
%ex parte Shillings, 641 S.W2d 538, 540 (Tex.Cr.App.1982).

1Records of his arrest, however, are not automatically expunged. In re
Expunction of Ramirez, 143 S.W3d 856, 858 (Tex.App.2004).

?Heck, 512 U.S. at 486. (enphasis added).
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assessed.”® The Texas Court of Crim nal Appeals has held that any
probation followng an order of deferred adjudication is not a
sent ence. 4 In short, there is an order, but no judgnent, a term
defined in Texas as “the witten declaration of the court signed by
the trial judge and entered of record showi ng the conviction or
acquittal of the defendant.” The Texas Code of Crinminal Procedure
provi des:

when in the judge’'s opinion the best interest of society

and the defendant will be served, the judge may, after

receiving a plea of guilty or a plea of nolo contendere,

hearing the evidence, and finding that it substantiates

the defendant’s guilt, defer further proceedi ngs w thout

entering an adjudication of gquilt, and place the

def endant on comunity supervi sion.
That is, after a judicial reviewof the evidence, including a sworn
confession by DelLeon, there was a judicial finding that the
evi dence substantiated the defendants guilt beyond a reasonable

doubt, but not a judicial finding of guilt. The proceedings halted

at this juncture and were then sinply deferred.

BHamack v. State, 963 S.W2d 199, 200 (Tex. App. Austin 1998); Ex
parte Shillings, 641 S.W2d at 540; Jordan v. State, 36 S.W3d 871, 876 (Tex.
Crim App. 2001); Hurley v. State, 130 S.W3d 501 (Tex. App. Dallas 2004).

1Ex parte Shillings, 641 S.W2d at 539.

15 Tex.Code Grim Proc. art. 42.01, § 1. It is nore appropriate here
to reference state understandings of the term*“judgnment” than to rely on the
federal statutory definition. This is because Heck relied, not upon federal
statutes, but upon the comon law s reluctance to underm ne state court
judgnents of conviction with parallel civil proceedings.

®Tex.C.OrimProc. art. 42.12 § 5(a).
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The M ssouri Suprene Court observed of this very statute that
“It]his is unlike a conviction in name only.” Elevating substance
over form the Mssouri Court suspended indefinitely the |license of
a | awyer who had been placed on deferred adjudication in Texas for
a crinme of noral turpitude, concluding that “[a] judicial adm ssion
that a | awer possessed cocaine, a felony, is a matter of grave
consequence, " a deci sion not unlike that nade by the drafters of
the sentencing guidelines, which also punish past adm ssions of
guilt. But the Court’s language in Heck and its progeny protects
only a conviction or sentence, “that is to say, an outstanding
crimnal judgnent.”?®

Arguably, the Court has al ready extended Heck beyond j udgnents
of conviction, holding in Balisok that it protects admnistrative
rulings in prison disciplinary proceedings.? Yet in such
situations, and unlike here, a sentence is being challenged. So
the rationale of Heck is plainly on display —a prisoner cannot
circunvent wel | -established procedures for chall engi ng hi s sentence
of confinenment, whether attacking the judgnent inposing the

sentence or the admnistrative ruling declining to shorten it.?2

YI'n re Shunk, 847 S.W2d 789, 790 (M. 1993).
18 d. at 791.

W4l lace v. Kato, 127 S.Ct. 1091, 1098 (2007).
20Edwards v. Balisok, 520 U.S. 641, 648 (1997).

2lsee, e.g., Mller v. Indiana Dept. of Corr., 75 F.3d 330, 331 (7" Gr.
1996) .



Wth deferred adjudication, there is no judgnment of conviction and
no sentence. W remain persuaded that if Heck’s favorable
termnation rule attaches to the order issued in such proceedi ngs,
it is not as a requirenent of Balisok.

Two argunents remain in support of Heck’s application to
deferred adjudication. First, an order deferring adjudication
though not formally a conviction or sentence, is its functiona
equivalent in light of Heck’ s rationale. Second, an order
deferring adjudication is, at |east, one stage in an ongoing state
crim nal proceeding, which Heck’s rationale mght protect. Both
argunents | ook beyond the “sentence or conviction” |anguage in
Heck, directing us to exam ne the neani ng behind the words.

Heck’s favorable term nation doctrine is supported by two
sonewhat - i ndependent rationales, which divide the Court? and
circuits? even today. One, articulated by Justice Scalia, views
Heck forenopst as a section 1983 decision, narrowing the reach of

that civil-rights statute by reference to the common law of tort in

22Conpare Heck, 512 U.S. at 484 and Spencer v. Kemma, 523 U.S. 1 (1998)
with Heck, 512 U. S. at 492 (Souter, J. concurring) and Spencer, 523 U S. at
20-21 (Souter, J., concurring) and id. at 21 (G nsburg, J., concurring) and
id. at 25 n.8 (Stevens, J., dissenting).

23Conpare Jenkins v. Haubert, 179 F.3d 19, 26 (2d G r.1999) (adopting
Justice Souter’s view that Heck should apply only when the plaintiff has
access to a habeas renedy) and Shanmei zadeh v. Cunigan, 182 F.3d 391, 396 n.3
(6th Cr.1999) and Carr v. O Leary, 167 F.3d 1124, 1127 (7th Cr. 1999) wth
Cabrera v. City of Huntington Park, 159 F.3d 374, 380 n.6 (9th Cir. 1998)
(hol ding that Heck applies in all section 1983 suits regardl ess of the
plaintiff’'s access to habeas) and Figueroa v. R vera, 147 F.3d 77, 81 n.3 (1st
Cir. 1998).



1871. Another, articulated by Justice Souter, views Heck forenost
as a habeas decision, a practical gloss on section 1983 to
accommodat e the habeas statute’s exhaustion requirenents. Thi s
circuit remains in the first canp,? where Heck stands first for
“the hoary principle that civil tort actions are not appropriate
vehicles for challenging the validity of outstanding crim nal
judgnments.”2> In short, the common |aw ani mated Heck, and so it
i ghts our way today.

For the neaning of section 1983, Heck |looks to the tort of
mal i ci ous prosecution, an action unavailable at comon | aw where
there was an outstanding judgnment of conviction. Actions in
mal i ci ous prosecution were al so di sm ssed, however, where there was
any pending crimnal proceeding. Hence, in a turn-of-the century
case cited by the Heck Court, the California Suprene Court
dismissed a civil suit because an information was outstanding. 2
The treatises cited by the Court also support the argunent that
Heck mght attach to any crimnal matter pending. Dean Bi gel ow
explained in 1875 that “[t]he action for malicious prosecution
cannot be nmaintained until the prosecution has term nated; for
otherwi se the plaintiff mght obtain judgnent in the one case and

yet be convicted in the other, which would of course disprove the

24Randel | v. Johnson, 227 F.3d 300, 301 (5" Gir. 2000).
2Heck, 512 U.S. at 486.
26Carpenter v. Nutter, 127 Cal. 61, 59 P. 301 (1899).
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avernent of a want of probabl e cause.”?” Another treatise expl ains
that the favorable termnation requirenment “avoids parallel
litigation over the issues of probable cause and guilt . . . and it
precl udes the possibility of the claimant [sic] succeeding in the
tort action after having been convicted in the underlying crimnal
prosecution, in contravention of a strong judicial policy against
the creation of two conflicting resolutions arising out of the sane

or identical transaction.”?8

Nonet hel ess the Court recently refused to extend Heck’'s

application to pending crimnal matters. |In Wallace v. Kato the
Court held,

We are not disposed to enbrace this bizarre extension of

Heck. |If a plaintiff files a false arrest claimbefore

he has been convicted (or files any other claimrelated

to the rulings that will likely be nmade in a pendi ng or

anticipated crimmnal trial), it is within the power of

the district court, and in accord wth conmmon practice,

to stay the civil action until the crimnal case or the

l'i kelihood of a crimnal case is ended.?
After urging abstention in such cases, the Court concluded, “If the
plaintiff is ultimately convicted, and if the stayed civil suit
woul d inmpugn that conviction, Heck wIll require dismssal;

otherwi se, the civil action wll proceed, absent sone other bar to

2’M Bi gel ow, Leading Cases on Law of Torts 196 (1875).

288 S. Speiser, C. Krause, & A Gans, Anerican Law of Torts § 28:5, p.24
(1991) .

2%l lace v. Kato, 127 S.Ct. 1091, 1098 (2007) (citing Quackenbush v.
Allstate Ins. Co., 517 U.S. 706, 730 (1996).
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suit.”*® So the first argunent, that Heck applies to deferred
adj udi cation orders issued in ongoing state crim nal proceedings,
| acks nerit.

A second argunent remai ns, resting on a different
characterization of an order deferring adjudication, viewing it as
a final judicial act, not as one stage in an ongoing crimnal
proceedi ng. And while unknown at common law in 1871, it is fairly
viewed as akin to judgnents of conviction. Deferred adjudication
was not intended as a radical departure, rather, the Texas
| egi slature enacted these procedures with “the purpose . . . to
renove from existing statutes the limtations . . . t hat have
acted as barriers to effective systens of community supervision in
the public interest.”3 And al t hough the Texas courts have in al
circunst ances held that these orders are not convictions, they have
been accorded finality, for instance in the appellate context,
where the defendant is rel eased on bail pending the disposition of
hi s appeal of a deferred adjudi cation order, which does not becone
final until the appellate court’s nandate issues.* Li kewi se
al though there is no finding of guilt, there is at |east a judicial
finding that the evidence substantiates the defendant’s guilt,

foll owed by conditions of probation that may include a fine and

30| d.
3lTex. Code Crim Proc. art. 42.12, § 1.

325ee Knighton v. State, 2007 W. 474972, (Tex.App. Beaunont, Feb. 14,
2007).
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i ncarceration.®* W conclude that a deferred adjudi cation order is
a conviction for the purposes of Heck's favorable term nation
rul e. 3 This case does not require that we decide whether a
successful ly conpl et ed deferred adj udication, withits norelimted
col l ateral consequences under Texas law, is also a conviction for
t he purposes of Heck, and we do not decide that question.?
B

DelLeon next argues that, at mninum his excessive force claim
shoul d survive, as his conviction would not be invalidated by his
provi ng that excessive force was used well after the need for it
had ceased. The district court disagreed, ruling that DelLeon’s
excessive force claimwas barred as a matter of |aw because he was
“convicted” of aggravated assault on a police officer. DelLeon
attacks this “as a matter of law’ ruling, noting that in a simlar
case we explained that “the plaintiff’s claimthat officers used
force far greater than that required for his arrest is conceptual ly

distinct fromhis conviction for assault with a deadly weapon. "3

33Tex. Code COrim Proc. art. 42.12, sec.5(a) (“The judge may ... require
any reasonabl e conditions of conmunity supervision ... that a judge could
i npose on a defendant placed on comunity supervision for a conviction that
was probated and suspended, including confinenent.”).

34See Taylor v. Gregg, 36 F.3d 453 (5th Gir.1994) (arguing that as a
policy matter “[p]rosecutors would be less willing to agree to an adj our nment
in contenplation of dismissal if the defendant could then turn around and sue
t he prosecutor under Section 1983 for nalicious prosecution.”).

%°But see Mcdish v. Nugent, 483 F.3d 1231 (11t Gir. 2007).
%6Hudson v. Hughes, 98 F.3d 868, 873 (5'" Cir. 1996); see al so Sappi ngton
v. Bartee, 195 F.3d 234, 237 (5'" Gr. 1999) (grounding its holding in the

fact that self-defense is a justification defense to the crinme of battery of

13



We need not judge this dispute. Contrary to DeLeon’s argunent
on appeal, his conplaint does not allege that his clains of
excessive force are separable from his aggravated assault on the
of ficer. I nstead, the conplaint maintains that he did nothing
wrong, that he sinply defended hinself, against nace, baton, and
then gun, as the violence escalated. The conplaint alleges that
whi | e DeLeon “expl ai ned that everything was fine,” Collins refused
tolisten and “instead unl eashed his chem cal spray on M. DelLeon.”
As DeLeon “was trying to fend off the blinding nmace, Defendant
Collins then pulled out his baton and began swinging at M.
DeLeon.” Finally, when DeLeon put his hand up i n defense, “hol ding

on” to the baton, Collins “got even angrier.” Eventually, DelLeon
“rel eased Collins and backed away fromhimw th his hands up.

M. DeLeon barely had tine to query ‘are you going to shoot ne?
before Collins did just that.”

There is no alternative pleading or theory of recovery that
would allow this claim for excessive force to proceed wthout
interfering with the Texas proceedi ng agai nst DeLeon for aggravated
assault on an officer. Rather it is presented as a single violent
encount er throughout which Collins used excessive force. DelLeon’s

conplaint alleges that “M. DeLeon was seized” and was “not a

suspect” and “conmitted no crinme.” He charges that he “was forced

an officer); Hainze v. Richards, 207 F.3d 795, 799 (5'" Cir. 2000) ("as in
Sappi ngton, the force used by the deputies to restrain Hainze, up to and
i ncludi ng deadly force, cannot be deemed excessive.") (enphasis added).
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to undergo police escalation . . . of the situation” by Collins,
“who was present in his hone without a warrant and/or sufficient
justification to remain.” H's excessive force claimis that “he
was unlawfully assaulted, and physically beaten and shot by
Def endant Collins.”

DeLeon still thinks he’s innocent. H s federal conplaint
contradicts his confession in Texas court, belying any suggestion
on appeal that he has accepted his “conviction” for aggravated
assault, and chal |l enges only the shooting. As we reasoned in a
recent unpublished opi nion:

Arnold’ s clains are not that the police used excessive

force after he stopped resisting arrest or even that the

of ficers used excessive and unreasonable force to stop

his resistance. I nstead, Arnold clains that he did

not hi ng wong, but was viciously attacked for no reason.

He provides no alterative pl eadi ng or theory of recovery.

Arnol d’ s clains are distinguishable fromexcessive
force clains that survive Heck’s bar. . . . Arnold' s suit
squarely challenges the factual determnation that
underlies his conviction for resisting an officer. |If

Arnold prevails, he wll have established that his

crimnal conviction |acks any basis. ¥
We conclude that DelLeon’s excessive force clains are inseparable
fromthe rest.

111
Finally, DeLeon requests that we nodify the district court’s

judgnent, which dismsses his clains sinply “wth prejudice.” W

agree that the district court’s decretal |anguage is technically

S"Arnol d v. Slaughter, 100 Fed.Appx. 321, 324 (5'" Gir. 2004)
(unpubl i shed).
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inconplete. A preferred order of dism ssal in Heck cases decrees,
“Plaintiffs clains are dismssed wth prejudice to their being
asserted again until the Heck conditions are net.”3® W will nodify
t he judgnent accordingly.
|V

The district court correctly dism ssed plaintiff’s clains as
Heck barred. The dismssal is AFFIRMED, but the judgnment is
MODI FIED to state that DelLeon’s clains are DI SM SSED W TH PREJUDI CE
to their being asserted again until the Heck conditions are net. 3°
We do not decide whet her DeLeon can neet the Heck conditions, or
otherwise may pursue federal habeas relief by successfully

conpleting his deferred adjudication.

%8Johnson v. MElveen, 101 F.3d 423, 424 (5th CGr. 1996).
39 4.
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