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GARWOOD, Circuit Judge:

Def endant - appel | ant Justi no DeJesus Torres-Diaz (Torres) was
convicted, pursuant to his guilty plea, of illegally reentering the
United States after deportation in violation of 8 U S.C. § 1326(a)
and (b). Torres challenges his 33-nonth sentence, principally
contending that the district court erred in holding that his prior
Connecticut conviction was for a crinme of violence under U S. S G
§ 2L1.2. W affirm

FACTS AND PROCEEDI NGS BELOW

Torres pled guilty to an indictnment charging that he was an



alien found unlawfully in the United States on August 7, 2004,
after having previously been deported and not having obtained
consent to reapply for admssioninto the United States contrary to
8 U S.C 88 1326(a) and 1326(b).*

The Presentence Report (PSR) reflects that Torres, a native
and citizen of CGuatenmala, had lived in Connecticut with his wfe
and child, and, in a separate arrangenent, wth a girlfriend he
kept on the side. Bri dgeport, Connecticut police and nedical
personnel responded to a donestic violence report on April 2, 2002,
which indicated that defendant had raped his girlfriend Goria
Mal donado, and then, when she ran to the phone to dial 911, had hit

her over the head with a bottle, Ileaving her half nude and

! The witten plea agreement included the follow ng:

“The defendant, by entering this plea, also waives any
right to have facts that the | aw nakes essential to the
puni shnment either (1) charged in the indictnent or (2)
proven to a jury or (3) proved beyond a reasonabl e
doubt. The defendant explicitly consents to be
sentenced pursuant to the applicable Sentencing

Gui delines. The defendant explicitly acknow edges t hat

his plea to the charged of fense(s) authorizes the court

to i npose any sentence authorized by the Sentencing

Guidelines, up to and including the statutory nmaxi mum

under the relevant statute(s).

The Governnent will recomrend:

(a) that the offense | evel decrease by 2 levels
pursuant to U.S.S.G 8§ 3El.1(a) if the defendant
clearly denonstrates acceptance of responsibility:

(b) that the defendant be sentenced at the | ow end of
t he appli cabl e gui deline range; and

(c) that the defendant receive an additional 2 |evel
downward departure pursuant to U S.S.G § 5K3.1
for early disposition.”
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unresponsive on a sofa when the police arrived. As a result,
Torres was charged with sexual assault in a spousal or cohabiting
relationship, Conn. GCen. Stat. § 53a-70b (“Sexual assault in
spousal or cohabiting relationship: Cass B felony”) and wth
assault in the second degree, Conn. Gen. Stat. 8 53a-60. Torres
was represented by counsel. On June 26, 2003, the charge of sexual
assault was di sm ssed, and, as the PSR states, “the defendant was
convicted of the offense of assault 2nd degree, wherein he was
sentenced to 5 years’ incarceration, suspended for 3 years’
probation, in the Fairfield, Connecticut Judicial District Court,
Docket Nunmber FBT-CR02-0178143-T.” As reflected by Torres’'s
testinony at the sentencing hearing below, he agreed that
“everything” in his PSR was “factually correct” and that his June
26, 2003 conviction was pursuant to his plea of guilty.

As a result of this June 26, 2003 conviction, Torres was
deported to Mexico on May 7, 2004. He illegally reentered the
United States on August 7, 2004.

The PSR, applying U S.S.G 8§ 2L1.2, assessed a base offense
level of 8, and increased it by 8 levels to a total of 16, under
section 2L1.2(b)(1)(C), because the Connecticut conviction was “an
aggravated felony.” The governnent on COctober 21, 2004 filed an
objection to the PSR, contending that the Connecticut conviction
was for “a crinme of violence” and hence the base offense |evel

shoul d be increased by 16 (rather than 8) levels under U S. S. G 8§



2L1.2(b) (1) (A (ii).2 In support, the governnent filed a copy of
the charging docunent in the Connecticut case, the second (and
final) count of which alleges:

that at the city of Bridgeport, Fairfield County, on the

7th day of April, 2002, at or about 1:00 a.m, at 163

Laurel Avenue, 2nd floor, the said DEGESUS TORRES, wth
intent to cause physical injury to one GLORI A MALDONADO

2 Section 2L1.2(b)(1) provides for base offense |evel
i ncreases as foll ows:

“(1) Apply the Geatest:

| f the defendant previously was deported, or unlawfully
remained in the United States, after —

(A) a conviction for a felony that is (i) a drug
trafficking offense for which the sentence
i nposed exceeded 13 nonths; (ii) a crinme of
violence; (iii) a firearns offense; (iv) a
child pornography offense; (v) a national
security or terrorismoffense; (vi) a human
trafficking offense; or (vii) an alien
smuggl i ng of fense, increase by 16 | evels;

(B) a conviction for a felony drug trafficking
of fense for which the sentence inposed was 13
mont hs or | ess, increase by 12 |evels;

(C a conviction for an aggravated fel ony,
i ncrease by 8 levels;

(D) a conviction for any other felony, increase
by 4 levels, or,;

(E) three or nore convictions for m sdeneanors
that are crinmes of violence or drug
trafficking offenses, increase by 4 |levels.”

The PSR, the district court and the parties bel ow applied
t he 2003 gui del i nes, although at sentencing the 2004 version was
in effect. Here, we quote fromthe 2004 version. There are no
di fferences between the two which affect any of the issues in
this appeal .



caused such injury to G.ORIA MALDONADO by neans of a

dangerous instrunent, to wt: a glass bottle, in

violation of Section 53a-60(A)(2) of the Connecticut

General Statutes.”?

The governnent contended that this offense — a “violation of
section 53a-60(a)(2) of the Connecticut Ceneral Statutes” — as a
matter of law constitutes the generic offense of “aggravated
assault” and is hence a crinme of violence under the provision of
US SG 8§ 2L1.2 note 1.(B)(iii) that, for purposes of section
2L1.2(b) (1),

““Crime of violence’ neans any of the foll ow ng: nurder,

mansl aught er, ki dnappi ng, aggravated assault, forcible

sex offenses, statutory rape, sexual abuse of a m nor,

robbery, arson, extortion, extortionate extension of

credit, burglary of a dwelling, or any offense under
federal, state, or local law that has as an el enment the

use, attenpted use, or threatened use of physical force

agai nst the person of another.”

Torres filed a response to the governnent’s objection and his
own objection to the PSR contending that his conviction was
neither a crine of violence nor an aggravated fel ony, and stating
that he “objects to the Governnent’s attenpts to introduce into
evi dence t he underlying judgnent” [sic: apparently referring to the
charging docunent] because “[i]t is inproper for the Court to

review the underlying judgnment because it does not fit within the

® The first count charges defendant w th having conmmitted,
at the sane tine and place, the offense of sexual assault in a
cohabiting relationship contrary to 53a-70b of the Connecti cut
Ceneral Statutes by conpelling his cohabitator to engage in
sexual intercourse by the use of force against such other
cohabitator. As noted, this count was dism ssed on June 26
2003.



narrow exception to the categorical approach set forth in Taylor
[V. United States, 110 S.Ct. 2143 (1990)]."

The sentenci ng hearing began Novenber 23, 2004, and recessed
until Decenber 21, to allow the defense to further address whether
t he Connecticut conviction was for an “aggravated assault” within
the nmeani ng of section 2L1.2 note 1.(B)(iii). Defense counsel at
these hearings (as inits response to the governnent’ s objectionto
the PSR) took the position that the Connecticut “Assault in the
second degree” statute under which defendant was convicted, Conn.
Gen. Stat. 8§ 53a-60(a), was neither a crine of violence nor an
aggravated assault; and, further, that “any consideration of the
i ndi ct ment under the Tayl or approach, your Honor, we do not believe
it falls under any kind of exception to the categorical approach,”
and that “we have objected to the governnent’s attenpts to admt
that indictnent. W believe categorical approach neans you don’t
even go there, especially since there was no jury finding in this
case.”* The district court overruled these objections to
consi deration of the charging docunent.

The district court addressed Conn. CGen. Stat. 8§ 53a-60, which
provi des:

“8§ 53a-60. Assault in the second degree: O ass D fel ony

(a) A person is guilty of assault in the second degree

* The district court and the parties below refer to the
chargi ng docunent as the “indictnent.” Actually, it appears to
be an i nformation.



when: (1) Wth intent to cause serious physical injury to
anot her person, he causes such injury to such person or
to athird person; or (2) with intent to cause physical
injury to another person, he causes such injury to such
person or to a third person by neans of a deadly weapon
or a dangerous instrunent other than by neans of the
di scharge of a firearm or (3) he recklessly causes
serious physical injury to another person by neans of a
deadly weapon or a dangerous instrunent; or (4) for a
purpose other than Ilawful nedical or therapeutic
treat nent, he intentionally causes st upor,
unconsci ousness or ot her physical inpairnent or injury to
anot her person by adm nistering to such person, wthout
hi s consent, a drug, substance or preparation capabl e of
producing the sane; or (5) he is a parolee from a
correctional institution and wth intent to cause
physical injury to an enpl oyee or nenber of the Board of
Par dons and Parol es, he causes physical injury to such
enpl oyee or nenber.

(b) Assault in the second degree is a class D felony.”®

The court concluded that any violation of section 53a-60(a)
categorically constituted “aggravated assault” under note 1.(B)
(ii1) to section 2L1.2. Alternatively, the court found that Torres
had been convicted of violating section 53-60(a)(2) and rul ed that
any violation of section 53-60(a)(2) categorically constituted

“aggravated assault” under note 1.(B)(iii).® The court thus

®> Conn. Gen. Stat. 8§ 53a-35a provides that the sentence of
i nprisonnment for a class D felony shall be not |ess than one year
nor nore than five years (Wth respect to certain offenses not
i nvol ved here the mninumtermis greater than one year).

® The district court nmade no express determination as to
whet her Torres’s conviction was for an “offense . . . that has as
an el enent the use, attenpted use, or threatened use of physical
force against the person of another” within the final clause of
note 1.B(iii).

Torres argued bel ow (and argues here) that nerely showing a
conviction under 8 53a-60(a) w thout show ng the particul ar
subdi vi sion thereof involved, does not satisfy the “has as an
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determ ned that Torres, prior to his deportation and reentry, had
been convicted of a felony that is a crinme of violence, and
accordingly increased his base offense |level by 16 |evels under
section 2L1.2(b)(1) (A (ii). This ultimately resulted, after other
unchal | enged adj ustnents, in a guideline sentencing range of 33 to
41 nmonths’ inprisonnent. Torres was sentenced to 33 nonths.
DI SCUSSI ON

Crinme of Violence

Torres admts his conviction was for second degree assault
under Conn. Gen. Stat. 8§ 53a-60(a). He contends, however, that
such a conviction, wthout a show ng of the particul ar subdivi sion
of section 53a-60(a) violation of which the conviction was for,
does not constitute an “aggravated assault” within the neaning of
note 1.(B)(iii). This is so, he contends, because at |east
subdi vi sion (4) of section 53a-60(a) (relating to causing a stupor
by admnistering a drug wthout consent and not for [|awful
treatnent) does not constitute “aggravated assault.” He further
contends that the record does not suffice to support the district
court’s finding that he was convicted under subdivision (2) of

section 53a-60(a). The governnent contends that the record

el ement” concluding clause of note 1.B(iii) because, for exanple,
force is not an el enent under subdivision (4) of § 53a-60(a).

The governnent does not contend otherwi se. W do not reach that
question. Nor do we reach the question, not addressed before us
by either party, whether conviction for violating subdivision (2)
of § 53a-60(a) satisfies the “has as an el enent” concl udi ng
clause of note 1.B(iii).



adequately supports the district court’s finding that Torres was
convi cted under subdivision (2) of section 53a-60(a), and that such
an offense is an “aggravated assault” within the nmeaning of note
1.(B)(iii) and is hence a “crinme of violence” justifying the 16
| evel enhancenent to Torres’s base offense |evel under section
2L1.2(B)(1) (A (ii). We agree with the government.’

The all egations in the charging docunent, to wit, that Torres
“Wwth intent to cause physical injury to one G oria Ml donado
caused such injury to Goria Ml donado by neans of a dangerous
instrunment, to wit: a glass bottle, in violation of Section 53a-
60(a) (2) of the Connecticut General Statutes,” not only expressly
charge a violation of, and only of, subdivision (2) of section 53-
60(a), but the facts charged exactly fit the of fense denounced in
subdi vision (2)® and are not sufficient to all ege an offense under

any of the other subdivisions of section 53-60(a).?®

"W hence do not reach the question of whether, for
exanpl e, subdivision (4) of 8§ 53a-60(a) constitutes the offense
of “aggravated assault.”

8 Section 53a-60(a)(2) provides in relevant part “A person
is guilty of assault in the second degree when: (1) . . . .; or
(2) with intent to cause physical injury to another person, he
causes such injury to such person or to a third person by neans
of a deadly weapon or a dangerous instrunent other than by neans
of the discharge of a firearm or (3) . . .; or (4) . . .; or (5)

° The of fenses under subdivisions (1) and (3) each require,
inter alia, “serious physical injury” (enphasis added), which is
not alleged in the chargi ng docunent; subdivision (4) requires,
inter alia, “adm nistering” of “a drug, substance or
preparation,” which is not alleged; and subdivision (5), the sole

9



Bel ow, Torres’s only objection to consideration of the
charging docunent was that “it does not fit within the narrow
exception to the categorical approach set forth in Taylor [v.
United States];” “under the Tayl or approach . . . we do not believe
it falls under any kind of exception to the categorical approach;”
and, “the categorical approach neans you don’'t even go there
especially since there was no jury finding.”

This objectionis plainly without nerit, as is clear fromthe
opinion in United States v. Cal deron-Pena, 383 F.3d 254 (5th Cr
2004) (en banc), which expressly states that looking to the
charging papers is proper for this purpose, viz:

“. . . whenever a statute provides a list of alternative

nethods of comm ssion — just as the statute in Taylor

referred to burglaries of several different types of
structures, 495 U. S at 578 n.1, 110 S.C. 2143 — we may

|l ook to charging papers to see which of the various

statutory alternatives are involved in the particul ar

case. W agree that such a use of the indictnent

is permssible. Cf. United States v. Landeros- Gonzal es,

262 F. 3d 424, 426 (5th Gr. 2001) (using allegations from

an indictnment to determ ne which of several statutory
subsections the defendant had violated.)” Id. at 258.1%0

remai ni ng subdi vision, applies only to one who “is a parolee from
a correctional institution” and injures “an enpl oyee or nenber of
the Board of Pardons and Parol es,” none of which is alleged.

0 See also id. at 258 n.5:

“Many sentencing provisions |ack the ‘as an el enent’

| anguage at issue here, and we have permtted broader
uses of charging papers in such cases. See, e.g.,
United States v. Rodriguez-Duberney, 326 F.3d 613, 616-
17 (5th Gr. 2003) (allowing for use of the indictnent
and the underlying charged conduct to determ ne whet her
a Travel Act violation under 18 U S.C. § 1952 was a
drug trafficking offense that necessitated a sixteen-

10



Moreover, in Shepard v. United States, 125 S.Ct. 1254 (2005), the
Court, in reaffirmng Taylor v. United States, 110 S. C. 2143
(1990), states that in Taylor:
“The Court held that generic burglary could be identified
only by referring to charging docunents filed in the
court of conviction, or to recorded judicial acts of that
court limting convictions to the generic category, as in
giving instruction to the jury.” Shepard at 1259
(enphasi s added). !
That the objection nmade bel ow in one instance stated “since there
was no jury finding” is neaningless. There was no jury finding
because Torres’s prior conviction was based on his plea of guilty.
The use of a chargi ng docunent for this purpose plainly extends to
cases where the prior conviction was by quilty plea, as is
denonstrated by Cal deron-Pena’ s above refl ected approving citation

of our opinions in Landeros-CGonzales and Rodriguez-Duberney, in

each of which the prior conviction was by guilty plea.? Moreover,

| evel enhancenment pursuant to 8 2L1.2(b)(1)(A)(i)).”
(enphasi s added).

21t has never been disputed that what the governnent filed
below is a true copy of the charging docunent filed in the case
in the court of conviction, and no objection has ever been made
to its authenticity (or authentication).

2 See Lander os- Gonzal es, 262 F.2d at 426 (“In the |ight of
Landeros’s crimnal mschief indictnent, it is clear that he
pl eaded guilty to violating subsection (3) of the statute”);
Rodri guez- Duberney, 326 F.3d at 617 (“[I]n Duberney’s prior
conviction, he was charged with, and pleaded guilty to,
‘“interstate transportation in aid of racketeering with the intent
to pronote cocaine and marijuana trafficking.” The district
court had only to |l ook at the charging indictnent to find that
the prior Travel Act violation was one involving drug

11



Shepard held that Tayl or applied to prior guilty plea convictions.

Before this court, Torres argues not that the charging
docunent may not be considered, as he did below, but rather
contends, for the first time, that it alone is not sufficient to
show that Torres was convicted under subdivision (2) of section
53a-60(a) because the record does not exclude the theoretical
possibility that he pled guilty to sonething other than that
chargi ng docunent, such as a new or anended chargi ng docunent or
oral allegations at a plea hearing. But it is not argued that this
actually happened — only that the record does not exclude the
theoretical possibility that it did (and even that was not argued
below). There is no dispute that Torres pled guilty. And, at the
Decenber 21, 2004 sentencing hearing when Torres stated “when |
pled guilty, the attorney was one that told nme that | shoul d pl ead
guilty” and his counsel interjected “He’'s referring to his
Connecticut case,”!® there was no suggestion (then or at any other
tinme) that Torres had pled to anything other than the charging
docunment whi ch had been before the court since October and had been
t he subject of discussion earlier during the Decenber hearing as
well as at the Novenber sentencing hearing. And, it is not, and

has never been, questioned that Torres was convicted of assault in

trafficking.”) (enphasis added).

¥ The court then asked “And who was the victimin that case?
Sone ot her person, not his spouse?’, to which defense counsel
responded “That’'s correct.”

12



t he second degree in violation of Conn. Gen. Stat. § 53a-60(a), not
of some other or |esser offense.*

We recognize that “[t]he burden is on the party,” here, the
prosecution, “seeking to adjust the sentence level,” United States
V. Herrera-Sol orzano, 114 F.3d 48, 50 (5th Cr. 1997). We hol d
that for purposes of determning which one of the various
alternative subdivisions of the statute of a prior conviction is
i nvolved, the <charging docunent filed in the prior case
unanbi guously identifying the one particul ar subdivision charged
suffices to carry that burden, absent anything in the record
affirmatively casting doubt on, or creating an anbiguity
respecting, that conclusion. At the very least, this is so where,
as here, no claimis made before the district court that the prior
conviction was in actuality under a different subdivision than that
reflected in the charging instrunent or in actuality the conviction
was based on sone other, materially different chargi ng docunent.
See, e.g., Calderon-Pena, 383 F.3d at 258; Landeros-CGonzal es, 262
F.3d at 426; Rodriguez-Duberney, 326 F.3d at 617.

Torres relies before this court on our decision in United

States v. Turner, 349 F.3d 833 (5th Gr. 2003). Turner, however,

“ As stated in Torres’s opening brief in this appeal “The
parties did not dispute that M. Torres-Di az had been convicted
of second-degree assault under Conn. Gen. Stat. 8§ 53a-60."

> The defendant, of course, may be assuned to know enough
concerni ng what he was convicted of to informhis counsel. |If
counsel has doubts he may request a continuance to investigate.

13



is inapplicable as there the record reflected that “Turner pleaded
guilty to a l esser included of fense, and was not reindicted on that
| esser count” and “there is no docunent actually charging himwth
the offense for which he was ultimately convicted,” so that
“therefore, the indictnent is not applicable to the analysis of
whet her the conviction was a conviction of a crime of violence.”
|d. at 836 (enphasis added).'® Here, it is undisputed that Torres
was charged with and convicted of violating Conn. Gen. Stat. 8§ 53a-

60(a), not any other or |esser included offense.

* W note that Turner, id. at 836, relies in part on United
States v. Martin, 215 F.3d 470 (4th Gr. 2000). In Martin the
def endant was indicted for bank robbery and found guilty of the
| esser included offense of bank larceny, and the court held that
the allegations in the indictnent could not be used to establish
t hat defendant was convicted of taking the noney fromthe person
of any bank enpl oyee for purposes of determ ning whether the
conviction was for a crinme of violence under U S S.G 8§
4Bl. 2(a)(2) under either the has force “as an elenent” or the
presents a serious “risk of physical injury to another” tests.
Id. at 472-74.

In United States v. Martinez-Parano, 380 F.3d 799 (5th G
2004), we considered whether the prior conviction net the force
“as an elenent” prong of the crine of violence definition under
US S G 8 2L1.2. For this purpose, we held that, where the
record did “not contain an information or indictnment,” and the
district court determned that “the crimnal conplaint was not a
chargi ng docunent” and did not determ ne which statutory
subsection the prior conviction involved, we would not nake that
determ nation ourselves sinply on the basis of the conplaint, but
woul d i nstead remand for further devel opnent, noting that “the
Governnent stated at oral argunent that an information does
exist,” that “we cannot tell . . . if there was another docunent
[other than the conplaint] which stated the charge(s) agai nst
hii and that “we do not decide, however, whether an information
or indictnent is the only docunent which could properly establish
that he pleaded guilty to a particular subsection . . . .” Id.
at 803, 805 (enphasis added). This |anguage suggests that t he
i nformati on al one would normal |y suffice.

14



Havi ng concluded that the record adequately supports the
district court’s finding that Torres was convicted of violating
Conn. Gen. Stat. 8§ 53a-60(a)(2), we now turn to the purely | egal
question of whether that offense constitutes “aggravated assault”
as used in n.1(B)(iii) and is hence a “crinme of violence” under
US S G 8 2L1L.2(b)(1)(A(it). See, e.g., Landeros-CGonzales, 262
F.3d at 426 (“For the purpose of defining a ‘crinme of violence,’
the different subsections of . . . [the underlying statute of
conviction] should be treated as separate offenses”); Cal deron-
Pena, 383 F.3d at 258. Because the guidelines do not define

“aggravated assault,” this court applies a “commopn sense approach,”
defining the enunerated crine by its “generic, cont enpor ary
meaning.” United States v. lzaguirre-Flores, 405 F. 3d 270, 275 &
n.16 (5th CGr. 2005); United States v. Dom nguez-Cchoa, 386 F. 3d
639, 642-43 (5th G r.2004). As a source of generic contenporary
meani ng, we turn to the Model Penal Code and to Professors LaFave
and Scott’s treatise, Substantive Crimnal Law. [|d. 386 F.3d at
643; |zaguirre-Flores, 405 F. 3d at 275; Taylor, 110 S.Ct. at 2149,
2158. See also 2 W R LAFAVE & A. ScorT, SUBSTANTIVE CRIM NAL LAW 88
16.3 & 16.2(d) (2d ed. 2005).

This court endorses a categorical approach to evaluating the
correspondence between generic contenporary neaning and the

statutory definition of the prior offense. Calderon-Pena, 383 F. 3d

at 257; Taylor, 110 S.Ct. at 2159-60. W look to the el enents of

15



the prior offense of conviction, not to the defendant’s prior

conduct; to the underlying law, not to the underlying facts. Id.
Qur primary source for the generic contenporary neaning of

aggravated assault is the Mddel Penal Code, which provides:

“Aggravated Assault. A personis guilty of aggravated assault
i f he:

(a) attenpts to cause serious bodily injury to another,
or causes such injury purposely, knowi ngly or reckl essly
under circunstances nmanifesting extrene
indifference to the value of human life; or

(b) attenpts to cause or purposely or know ngly causes
bodily injury to another with a deadly weapon.”

“Aggr avat ed assault under paragraph (a) is a felony
of the second degree; aggravated assault under paragraph
(b) is a felony of the third degree.”
MoDeEL PENAL CoDE § 211.1(2). We conpare this generic statute with the
Connecticut statute violated by Torres, Conn. Gen. Stat. 8§ 53a-

60(a) (2), which provides:

“(a) A person is guilty of assault in the second degree
when: (1) . . .; or (2) with intent to cause physica
injury to anot her person, he causes such injury to such
person or to a third person by neans of a deadly weapon
or a dangerous instrunent other than by neans of the
di scharge of a firearm or (3) . . .; or (4) ., or

(5)

(b) Assault in the second degree is a class D felony.”

Subsection (2) of Connecticut’s second degree assault statute,
whi ch requires physical injury by a deadly weapon or a dangerous
instrument, is very simlar to Mdel Penal Code’s definition of

aggravated assault in its section 211.1(2)(b). There are two

16



differences. First, the Connecticut statute allows conviction if
t he defendant causes injury “to such person or to a third person.”
Conn. Cen. Stat. 8§ 53a-60(a)(2) (enphasis added). On its face,

this is broader than the Mbydel Penal Code, which allows conviction

only if the defendant “attenpts to cause or . . . know ngly causes
bodily injury to another . . . .” MoEL PenaL CopE 8§ 211.1(2)(b)
(enphasi s added). These clauses are not materially different,

however, because the Mdel Penal Code expressly adopts the
principle of transferred intent. |d. at § 2.03(2)(a).?

The second apparent difference between the statutes is that
whil e the Model Penal Code requires the use of a “deadly weapon,”
MoDEL PeENaL CobE 8 211.1(2)(b), the Connecticut statute permts
conviction wth the use of either a “deadly weapon” or a “dangerous
instrunment.” Reference to the definition sections, however,
persuades us that this is essentially a difference of form not of
subst ance. The Model Penal Code’s definition of “deadly weapon” is
br oad enough t o enconpass Connecticut’s definitions of both “deadly
weapon” and “dangerous instrunent.” The Mbddel Penal Code defines
“deadly weapon” as “any firearm or other weapon, device,
instrument, material or substance, whether animate or inaninmate,

which in the manner it is used or is intended to be used is known

YA result is purposely or know ngly caused, notwithstanding
the actual result is not wwthin the actor’s purpose or
contenplation, if (anobng other things) the only difference is
“that a different person . . . is injured.” Mdel Penal Code §
2.03(2)(a).
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to be capabl e of producing death or serious bodily injury.” MDEL

PeENaL CobE § 210.0(4). The Connecticut Penal Code defines a
“dangerous instrunent” nearly the sane way. It provides
““ITdlangerous instrunment’ neans any instrunent, article or

substance which, under the circunstances in which it is used or
attenpted or threatened to be used, is capabl e of causing death or
serious physical injury . . . .” Conn. Gen. Stat. § 53a-3(7).18

Wth these apparent differences resol ved, subsection (2) of
t he Connecticut statute tracks the Mbdel Penal Codes definition of
aggravated assault inits section 211.1(2)(b) al nost exactly.?!® For
purposes of section 2L1.2 of the sentencing quidelines,
Connecticut’s section 53a-60(a)(2) is a generic “aggravated
assault” and is hence unquestionably a crine of violence.

We reject Torres’s conpl aints concerning his prior Connecti cut
fel ony conviction being found a crine of violence.
1. Oher |Issues

Torres, for the first time on appeal, argues that his sentence

is unconstitutional because it was inposed under a nandatory

8 A “deadl y weapon” in Connecticut is defined narrowmy and
it clearly falls within the Mddel Penal Code’ s definition of
“deadl y weapon.” Connecticut defines “deadly weapon” as “ any
weapon, whet her | oaded or unl oaded, from which a shot nay be
di scharged, or a switchbl ade knife, gravity knife, billy,
bl ackj ack, bludgeon, or netal knuckles.” Conn. CGen. Stat. 8§
53a- 3(6).

9 Al so, both offenses are felonies. It is not determ native
that the Connecticut offense is | abeled “assault in the second
degree” rather than “aggravated assault.”
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gui del i ne schene. The governnent argues that a provision in
Torres’s plea agreenent (see note 1, supra), which was obviously
added in anticipation of Booker, bars this contention.? Because
Torres cannot show that the unpreserved Fanfan error affected his
substantial rights, we need not reach the question of whether the
pl ea agreenent precludes relief on this claim Torres was
sentenced at the bottom of the applicable guideline range and the
district court recomended that the federal sentence run
concurrently to any state sentence. Even so, the record is
insufficient to show that the sentencing court |ikely would have
inposed a lower sentence had it used an advisory rather than
mandat ory gui deli ne schene. See, e.g., United States v. Bringier,
405 F. 3d 310, 317-18 n.4 (5th Gr. 2005); United States v. Mares,
402 F.3d 511 (5th Cir.2005).%

Torres also asks this court to hold the “felony” and
“aggravat ed fel ony” provisions of 8 U S.C. 88 1326(b) (1) and (b)(2)
unconstitutional on the sanme grounds the Suprene Court rejected in
Al mendarez-Torres v. United States, 523 U S 224 (1998), but

acknow edges that this issue is foreclosed. See United States v.

© The pl ea agreenent does not use the word “appeal” (or
anything related or simlar thereto) and at the Rule 11 hearing
there was no di scussion of any possible waiver of the right to
appeal. See Rule 11(b)(1)(N)

2 See also, e.g., United States v. Martinez-Lugo, 411 F.3d
597, 601 (5th Cr. 2005); United States v. Creech, 408 F.3d 264,
271-72 (5th Gr. 2005); United States v. Hol nes, 406 F.3d 337,
362-66 (5th Cir. 2005).
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Rodri guez- Mont el ongo, 263 F.3d 429, 434 (5th Cr. 2001). e
i kewi se reject this conplaint.
CONCLUSI ON

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.
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