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Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Plaintiff-Appellants, nenbers of a purported class alleging
cl ai ns agai nst Def endant - Appel | ee Exxon Mobil Corporation arising
out of a fire in an Exxon Mbil facility, appeal the district
court’s order denying certification of a Rule 23(b)(3) plaintiff
class in this mass tort action. A panel of this court granted
Appel l ants' petition for permssion to appeal and we have
jurisdiction to hear this interlocutory appeal under 28 U S C 8§
1292(e) and Rule 23(f). Finding no abuse of discretion by the

district court, we affirmthe denial of class certification.



On August 8, 1994, a recently installed control valve in

Exxon Mbil’'s Baton Rouge Chemcal Plant failed, resulting in

sponge oil | eaks. The oil ignited, and although the fire was
controlled quickly, it burned until its fuel source was
exhausted, sonetinme on the norning of August 11, 1994. Duri ng

the time the fire was burning, the wind carried the snoke plune
to the southwest and across the M ssissippi River. Exxon Mbbi
conducted air nonitoring both inside and outside the facility,

and in the surrounding community during the tinme of the fire.

Hundreds of suits were soon filed against Exxon WMobil
alleging various causes of action including personal injury,
personal disconfort and annoyance, enotional distress resulting
from know edge of exposure to hazardous substances, fear of
future unaut horized exposures, and econom c harm incl udi ng damage

to business and property, anong others.

After the suits were consolidated, Appellants proposed cl ass
certification under Rule 23(b)(3) for all issues and with the

follow ng class definition:

All persons or entities residing or |ocated, or owning
property or operating businesses in East Baton Rouge
Parish or Wst Baton Rouge Parish at the tine of the
i ncident at the Exxon Chem cal Pl an, Exxon Refinery, in
Bat on Rouge, Louisiana, on August 8, 1994, and who
sustained |l egally cognizabl e damages, including but not
limted to all clains for exenplary or punitive damages



as provided for in LSA-C.C art. 2314.3, property
damage, business |loss, and all personal injury clains,
and who have not settled their clainms in full, and who
have conplied with and conply with all further orders
of the court in this class action.?

Appel l ants al so proposed two cl ass representatives.

Followng a hearing but before the court ruled on class
certification, the court granted sunmary judgnent to Exxon Mbobi
on certain categories of clainms. First, the court granted sumary
judgnment to Exxon Mbil on all clains for physical injuries and
non-i ntenti onal enot i onal di stress br ought by i ndi vi dual
plaintiffs who were | ocated outside the geographic area that the
air nodeling experts agreed was affected by the plune. Second,
the court granted summary judgnent to Exxon Mbil on all clains

for intentional infliction of enobtional distress.

Following the entry of 1its summary judgnent, the court
denied Appellants’ notion for <class certification, concluding
that Appellants failed to satisfy the typicality and adequacy
requi renents of Rule 23(a), as well as the predom nance and
superiority requirenents of Rule 23(b)(3). The Appellants were
granted permssion to appeal the denial of class certification

pursuant to Rule 23(f), and this appeal followed.

! Plaintiff-Appellants nodified their proposed class definition at
| east twce during the |lower court proceedi ngs—ence in anendi ng
their notion for class certification and again in a post-hearing
brief.



A

W review the denial of class certification for abuse of

di scretion. See O Sullivan v. Countrywi de Honme Loans, Inc., 319

F.3d 732, 738 (5th CGr. 2003). Because, however, a court by
definition abuses its discretion when it applies an incorrect
| egal standard, we review such errors de novo. |d. WMoreover,
al though the district court has substantial discretion, the
“district court must conduct a rigorous analysis of the rule 23

prerequisites before certifying a class.” Castano v. Anerican

Tobacco Co., 84 F.3d 734, 740 (5th Gr. 1996). Additionally, a

“party seeking certification bears the burden of proof.” |d.

Rul e 23(a) provides four prerequisites to a class action:

(1) a class “so nunerous that joinder of all nenbers is
i npracticable”; (2) “questions of law or fact comon to the
class”; (3) nanmed parties’ clains or defenses “typical ... of the

class”; and (4) representatives that “will fairly and adequately
protect the interests of the class.” FeED. R Qv. P. 23(a); Anthem

Products, Inc. v. Wndsor, 521 U S. 591, 606-07 & n. 8, 9, 11, 13

(1997). In addition to these prerequisites, a party seeking cl ass
certification under Rule 23(b)(3) nust also denponstrate “both (1)
that questions comobn to the class nenbers predonm nate over

questions affecting only individual nenbers, and (2) that class



resolution is superior to alternative nethods for adjudication of

the controversy.” Bell Atlantic Corp. v. AT&T Corp., 339 F.3d

294, 301 (5th Cr. 2003). Wether comon issues predon nate and
whet her the class action is a superior nethod to resolve the
controversy requires an understanding of the relevant clains,
defenses, facts, and substantive law presented in the case.

Castano, 84 F.3d at 744.

The district court in this case assuned for purposes of its
order that the plaintiffs could satisfy the nunerosity and
comonal ity questions, but concluded that plaintiffs failed to
satisfy the typicality, adequacy, predom nance, or superiority
requi renents. W agree that plaintiffs failed to denobnstrate
ei ther predom nance or superiority, and because failure on those
two requirenents doons class certification under Rule 23(b)(3),

we decline to address the remai ning requirenents.

B.
The predom nance inquiry requires that questions of |aw or
fact common to the nenbers of the class “predom nate over any

questions affecting only individual nenbers.” Unger v. Anedisys

Inc. 401 F.3d 316, 320 (5th Gr. 2005) (quoting Berger v. Conpag

Conmputer Corp., 257 F.3d 475, 479-80 (5th G r. 2001)). The cause

of action as a whole nust satisfy Rule 23(b)(3)’s predom nance

requi renent. Castano, 84 F.3d at 745 n. 21. This requirenent,



al though simlar to the commnality requirenment of Rule 23(a), is
“far nore demandi ng” because it “tests whether proposed classes
are sufficiently cohesi ve to war r ant adj udi cati on by
representation.” Unger, 401 F.3d at 320 (quoting Anthem 521 U. S.

at 623-24).

Appel l ants argue that the district court erred in concluding
that the proposed class definition failed to satisfy the
predom nance requirenent. Appellants argue that because the
alleged injuries all arise fromthe single incident at the Exxon
Mobil plant, the issues relating to Exxon Mobil’s liability
predom nate over individual issues of causation and danmages.
Appel | ee argues that the district court correctly concluded that
the individualized nedical causation, injury, and danmages i ssues
were the predom nant issues in the case, and therefore that a

class action was an inappropriate vehicle for resol ution.

The district court heard from experts who opined that the
primary issues left to be resolved would turn on |ocation,
exposure, dose, susceptibility to illness, nature of synptons,
type and cost of nedical treatnent, and subsequent i npact of
illnesses on individuals. Mreover, in addition to the persona
injury clains, separate types of proof would be necessary for the
property danmage, devaluation, and business |loss clainms. The

district court observed that each plaintiff’'s clains will be



highly individualized wth respect to proximte causation

i ncl udi ng i ndividual i ssues of exposure, susceptibility to
illness, and types of physical injuries. As a result, the
district court found that “i ndi vi dual i ssues surroundi ng
exposure, dose, health effects, and damages will dom nate at the
trial.” The district court concluded that “one set of operative
facts would not establish liability and that the end result woul d
be a series of individual mni-trials which the predom nance

requirenent is intended to prevent.”

As Appel |l ants argue, the necessity of calculating danmages on
an i ndividual basis wll not necessarily preclude class

certification. See Bell, 339 F.3d at 306. However , wher e

i ndi vidual danages cannot be determned by reference to a
mat hematical or forrmulaic calculation, the damages issue nmay
predom nate over any conmon issues shared by the class. 1d. at
308 (holding that *“class certification is not appropriate”
because plaintiffs “failed to denonstrate that the cal culation of
i ndi vidualized actual econom c danages, if any, suffered by the
class nenbers <can be performed in accordance wth the

predom nance requirenent”); O Sullivan, 319 F.3d at 745 (holding

that district court abused its discretion in certifying class
“[1]n light of the individual calculation of damges that is

required’); Allison v. Ctgo Petroleum Corp., 151 F.3d 402, 419

(5th Gr. 1998) (holding that certification under Rule 23(b)(3)



was not appropriate because “plaintiffs’ clains for conpensatory
and punitive damages nust therefore focus alnost entirely on
facts and issues specific to individuals rather than the class as

a whol e”).

It is clear fromthe record that the damages clains in this
case are not subject to any sort of fornulaic calculation.
I nstead, each individual plaintiff suffered different alleged
peri ods and magni tudes of exposure and suffered different alleged
synptons as a result. Sonme plaintiffs allege both personal and
property injuries, while others allege only one or the other.
Moreover, many plaintiffs allege as part of their claim for
conpensatory damages enotional and other intangible injuries.
“The very nature of these damages, conpensating plaintiffs for
enotional and other intangible injuries, necessarily inplicates
the subjective differences of each plaintiff’s circunstances;
they are an individual, not class-wide, renedy. The anount of
conpensatory damages to which any individual class nenber m ght
be entitled cannot be calculated by objective standards.”

Allison, 151 F. 3d at 417 (footnote omtted).

Appellants rely principally on two cases in which mass tort

classes were certified, Sala V. Nat i onal Rai | road Passenger

Corp., 120 F.R D. 494 (E.D. Pa. 1998) (train derailnent), and

Sterling v. Velsicol Chemcal Corp., 855 F.2d 1188 (6th Cir




1988) (water contam nation). However, Appellants do no nore than
recite the disposition in each of those cases; little effort is
made to relate the results in those cases to the facts of the
case now before this court. Indeed, Appellants’ citation of Sala
and Sterling does little nore than prove that it is theoretically
possible to satisfy the predom nance and superiority requirenents
of Rule 23(b)(3) in a mass tort or nass accident class action, a

proposition this court has already accepted. See, e.qg., Watson v.

Shell O Co., 979 F.2d 1014, 1022-23 (5th Cir. 1992) (affirmng

class certification of clains arising fromrefinery expl osion).

| nportantly, the court in Sala determned that the clains in
that case involved injuries sustained from a single cause: the
collision and derailnment of the train on which they were riding.
Thus, causation could be adjudicated on a class-wide basis. In
this case, although the alleged cause of the injuries is also a
single accident—a refinery fire—+the causal mechani sm for
plaintiff’s injuries—alleged exposure or fear of exposure to
toxi ¢ substances—+s not so straightforward. Wiile it is certainly
true that the cause of the fire itself is an issue common to the
class, each individual plaintiff nust neet his or her own burden
of medical causation, which in turn will depend on any nunber of
the factors enunerated by the experts who testified at the class

certification hearing.



Appel l ants argue, and Appellee appears to agree, that the
issue of liability, 1i.e., Appellee’s negligence or strict
liability for inproperly installing the valve and causing the
fire, can be determned on a class-wde basis. Appellants’
argunent, however, does no nore than prove that sone common
i ssues exi st across the class. The predom nance inquiry, however,
is nore rigorous than the commonality requirenent. Unger, 401
F.3d at 320. Appellee argues that the cause of the fire and
related liability issues are relatively straightforward, and
Appellants do little to dispute that claim Based on the evidence
presented to the district court regarding the conplexity of the
medi cal causation and damages issues, and with little evidence
that the liability issues are simlarly conplex, it was not an
abuse of its discretion for the district court to conclude that
Appellants had failed to denonstrate that the class issue of
Appel l ee’s negligence or strict liability predom nates over the
vastly nore conplex individual issues of nedical causation and

damages.

Not ably, noreover, the <class certified in Sterling was
bifurcated, with class treatnent limted to certain class-w de

liability issues. See Sterling, 855 F.2d at 1197 (“However,

i ndi vidual nenbers of the class still will be required to submt
evidence concerning their particularized damage «clains in
subsequent proceedi ngs.”). Simlarly, the court in Sala

10



acknow edged that individualized damages issues “w |l have to be
determ ned on an individual basis.” Sala, 120 F.R D. at 499. This
court has |ikew se approved nmass tort or nmass accident class
actions when the district court was able to rely on a nanageabl e

trial plan—+ncluding bifurcation and/or subclasses—proposed by

counsel. See, e.qg., Watson, 979 F.2d at 1017-18 & n. 9, 1024.

Al t hough Appellants’ counsel during oral argunent to this
court briefly suggested subclasses or bifurcation as a renedy for
the obstacles preventing a finding of predom nance in this case,
the record does not reflect that counsel nade such a proposal to
the district court. Certainly, when the parties noving for class
certification have full opportunity to present to the district
court proposals for their preferred form of class treatnent, the
district court is under no obligation to sua sponte consider

other variations not proposed by any party. See United States

Parole Conm ssion v. Ceraghty, 445 U. S. 388, 408 (1980)(“[I]t is

not the District Court that is to bear the burden of constructing
subcl asses. That bur den IS upon t he [ party pr oposi ng
certification] and it is he who is required to submt proposals
to the court. The court has no sua sponte obligation so to
act.”). W need not now consider whether bifurcation or
subcl asses would renedy Appellants’ difficulties in this case,
because Appellants’ counsel never proposed either. W agree with

the district court that Appellants have not net their burden of

11



denonstrating that common issues predom nate over the significant
individual 1issues in the case, including nedical causation,

injury, and danmages.

C.

Appellants also argue that the district court erred in
concluding that the proposed class action did not provide a
superior vehicle for resolving the suits. The district court
concluded that because of the predom nance of individua
causati on and damage issues, it would not be efficient to certify
a class. The district court also noted that the case has already
been streamined using other case mnagenent tools, including
narrowing the clains and potential plaintiffs through summary
judgnent, and facilitating the disposition of the remaining

plaintiffs’ clains through i ssuance of a Lone Pine order.?

Because all Rule 23 class-action requirenents mnust be
satisfied, and we hold the predom nance factor is not, we need

not address the superiority factor. However, we address this

2 Lone Pine orders, which derive their nane fromLore v. Lone Pine
Corp., No. L-33606-85, 1986 W. 637507, (N.J. Sup. C. Nov. 18
1986), are pre-discovery orders designed to handle the conplex
i ssues and potential burdens on defendants and the court in nass
tort litigation by requiring plaintiffs to produce sone evi dence to
support a credible claim See Acuna v. Brown & Root Inc., 200 F.3d
335, 340 (5th Cr. 2000) (discussing use of Lone Pine orders in
mass tort litigation). The Lone Pine order issued in this case
requires that individual plaintiffs each produce, depending on the
type of injury alleged, either an affidavit from a qualified
treating or other physician, or an affidavit froma qualified real
estate appraiser or other real estate expert.

12



requi renent to denonstrate the interrel ationship bet ween
predom nance and superiority. The Advisory Conmmittee’'s notes to
Rul e 23(b)(3) comment on the inpact of the predom nance inquiry

on superiority in nmass tort cases:

A “mass accident” resulting in injuries to numerous
persons is ordinarily not appropriate for a class
action because of the |likelihood that significant
questions, not only of damages but of Iliability and
defenses to liability, would be present, affecting the
individuals in different ways. In these circunstances
an action conducted nomnally as a class action would
degener ate in practice into multiple | awsui ts
separately tried.

FED. R Qv. P. 23(b)(3) advisory commttee’'s note (citation

omtted); see also Castano, 84 F.3d at 745 n.19 (discussing

advi sory conmttee note and citing Georgine v. Anchem Products,

Inc., 83 F.3d 610, 627-28 (3d Cr. 1996); In re Anerican Medical

Sys., 75 F.3d 1069, 1084-85 (6th Cr. 1996)). Appellants have not
denonstrated that this nmass tort has any exceptional features
that warrant departing fromthe general rule and treating it as a

cl ass acti on.

As this court has noted, the predom nance of i ndividual
issues relating to the plaintiffs’ clains for conpensatory and

punitive damages detracts from the superiority of the class

action device in resolving these clains. See Allison, 151 F.3d at
419; Castano, 84 F.3d at 745. Particularly in this case, where
the district court has been careful to manage the litigation

efficiently through the judicious use of consolidated summary

13



judgnents and other tools such as Lone Pine orders, we wll not
second-guess the district court’s discretionary judgnent that a

class action would not provide a superior nethod of adjudication.

V.
Because we agree that Appellants failed to denonstrate that
their proposed <class satisfied either the predom nance or
superiority requirenents of Rule 23(b)(3), we affirmthe district

court’s denial of class certification.

AFFI RVED.
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