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BENAVI DES, Circuit Judge:

Thi s case concerns whet her an I nternal Revenue Service (“IRS")
appeal s officer abused her discretion in returning an offer in
conprom se submtted by Christopher Cross, Inc. (“Taxpayer”).
Specifically, Taxpayer chal |l enges the appeal s officer’s reliance on
the Internal Revenue Manual. For the reasons set forth bel ow, we
find that the appeals officer acted within her discretion in
rejecting Taxpayer’s offer in conprom se. Therefore, we affirmthe

district court’s dismssal of Taxpayer’s cl ai ns.

| . BACKGROUND
The facts are undi sputed. Taxpayer admttedly owes the IRS

unpai d enpl oynent taxes for the periods endi ng March 31, 2002, June



30, 2002, Septenber 30, 2002, and Decenber 31, 2002. On Decenber
10, 2002, the IRS issued to Taxpayer a Notice of Intent to Levy
wWth respect to unpaid enploynent taxes, including penalties and
interest, for the first three quarters of 2002. On May 5, 2003,
the IRS issued Taxpayer another Notice of Intent to Levy wth
respect to unpaid enploynent taxes, including penalties and
interest, for the fourth quarter of 2002. Taxpayer’s assessed
liability totaled $134,078. |In response to each Notice of Intent
to Levy, Taxpayer requested a Collection Due Process (“CDP")
hearing. See |.R C. 8 6330. |IRS Appeals Oficer Brenda Esser (the
“Oficer”) conducted a CDP hearing respecting both Notices.
On August 13, 2003, Taxpayer submtted an offer in conprom se
(the “Offer”) with respect to enploynent taxes due for all four
quarters. In the O fer, Taxpayer proposed to pay a total of
$85, 000 under a deferred-paynment schedule. On Septenber 10, 2003,
the Oficer returned Taxpayer’'s O fer, stating that, “[Taxpayer]
failed to nmake its federal tax deposits tinely for the entire two
quarters prior to the quarter [Taxpayer] submtted the offer
Unl ess and until [Taxpayer] can denonstrate a willingness
and ability to neet these circunstances, [Taxpayer] does not
qualify for offer-in-conprom se consideration.”
On the sane day, the Oficer issued a Notice of Determ nation
uphol di ng the proposed |levy to collect unpaid enpl oynent taxes as

set forth in the two Notices of Intent to Levy. Specifically, the



O ficer stated that (1) the RS had net all statutory, procedural,
and admnistrative requirenents before issuing the Notices of
Intent to Levy;, (2) Taxpayer had not presented an acceptable
paynent alternative; and (3) the proposed |evy bal anced the need
for efficient tax collection with Taxpayer’s legitimte concern
that the collection action be no nore intrusive than necessary.
Additionally, the Oficer stated that Taxpayer’'s Ofer was
“nonprocessabl e” because Taxpayer had not tinely nade federal tax
deposits and because Taxpayer had nore than sufficient equity in
its current accounts receivabl e and noveabl e assets to pay the tax
debts at issue.

Taxpayer filed suit seeking review of the Notice of
Determnation. Inits conplaint, Taxpayer all eged that the I RS had
violated its statutory rights under the Internal Revenue Code by
failing to consider the Ofer. The Governnment subsequently filed
a notionto dismss, claimng, inter alia, that Taxpayer failed to
state a valid claim upon which relief could be granted under
Federal Rule of G vil Procedure 12(b)(6).

The district court dismssed the case for failure to state a
claim It held that the IRS s procedures for declaring offers to
conprom se “nonprocessable” violated neither the Taxpayer’s due
process rights nor the Internal Revenue Code and that the O ficer
was Wi thin her discretion and authority to reject Taxpayer’s offer

to conprom se. Taxpayer filed a notion for reconsideration, which



the court denied. Taxpayer appeals.

1. STANDARD OF REVI EW

“I'n a collection due process case in which the underlying tax
liability is properly at issue, the Tax Court (and hence this
Court) reviews the underlying liability de novo and reviews the
ot her adm nistrative determ nations for an abuse of discretion.”
Jones v. Conmmir, 338 F.3d 463, 466 (5th Gr. 2003) (citing Craig v.
Commir, 119 T.C 252, 260 (2002)); see Living Care Alternatives of
Uicav. United States, 411 F.3d 621, 626 (6th Cr. 2005) (hol ding
that, when there is no challenge to the validity of the underlying
tax liability at the CDP hearing, the appeals officer’s decisionis
reviewed under an abuse of discretion standard). Furt her nore
several other circuits have held that “Congress |ikely contenpl ated
review for a clear abuse of discretion in the sense of clear
t axpayer abuse and unfairness by the IRS, | est the judiciary becone
involved on a daily basis with tax enforcenent details that
Congress intended to |l eave with the IRS.” Robinette v. Commir, 439
F.3d 455, 459 (8th Gr. 2006) (internal quotation marks omtted);
see Osen v. United States, 414 F.3d 144, 150 (1st Gr. 2005);

Living Care, 411 F.3d at 631. W adopt this standard.



[11. DI SCUSSI ON

A Statutory Franmework

Consideration of an offer in conpromse submtted in the
context of a CDP hearing is governed by section 7122 of the
I nternal Revenue Code, which sets out the exclusive nethod of
conprom sing federal tax liabilities. See O sen, 414 F.3d at 153;
l.R C. § 7122. Specifically, section 7122 provides that the
“Secretary may conprom se any civil or crimnal case arising under
the internal revenue laws prior to reference to the Departnent of
Justice for prosecution or defense . . . .7 l.R C. 8§ 7122(a)
(enphasi s added). The statute further specifies that the
“Secretary shall prescribe guidelines for officers and enpl oyees of
the [IRS] to determ ne whether an offer-in-conprom se is adequate
and should be accepted to resolve a dispute.” |1.R C § 7122(c).
The Treasury regulations state that “[t]he IRSmay . . . return an
offer to conpromse atax liability if it determ nes that the offer
was submtted solely to delay collection or was otherw se
nonprocessabl e.” 26 CF.R 8§ 301.7122-1(d)(2). The | nternal
Revenue Manual (the “Manual”) provides specific circunstances in
whi ch an offer is “nonprocessable.” One such circunstance i s when
an in-business taxpayers has failed to tinely deposit, file, and
pay “all required enploynent tax returns for the two (2) preceding
quarters prior to filing the offer . . . .7 l.RM 8§

5.8.3.4.1(1) (a).



B. The Oficer Did not Cearly Abuse her Discretion in
Returning the Ofer

Taxpayer argues that the Oficer did not have the authority to
return the O fer based upon a provision of the Mnual, and,
therefore, the O ficer abused her discretion. W find no abuse of
di scretion. Even assum ng the Manual is not |aw and assum ng t hat
an appeals officer should not rely upon the Manual in making its
determnation, the Oficer in this case acted wthin her
di scretion. Wiile the Oficer cited the Manual in nmaking her
determ nation, we are not judging the appropriateness of that
citation. I nstead, we judge whether the Oficer abused her
discretion in returning the Ofer.

The O ficer’s determnation was in accordance wth the
Internal Revenue Code and Treasury regulations. The | nternal
Revenue Code provides that the Secretary, through its agents, may
conprom se a civil case. See |.R C 8§ 7122(a). The statute also
orders the Secretary to pronulgate guidelines to assist the
officers in determning the adequacy of an offer. . R C.
8§ 7122(c). The Treasury regul ati ons provi de those guidelines and
state that a “nonprocessable” offer nmay be returned to the
taxpayer. 26 C.F.R § 301.7122-1(d)(2).

Here, the Oficer acted under the power granted to her by the
I nternal Revenue Code to settle or not settle this civil case. See

|.R C. § 7122(a). She determned that the O fer was inadequate



because Taxpayer was not current on the paynent of its estimated
tax for two periods ending March 31, 2003 and June 30, 2003. See
| . R C. 8§ 7122(c). Based on this inadequacy, she returned the Ofer
as “nonprocessabl e’ under the Treasury regulations. See 26 C F. R
8§ 301.7122-1(d)(2). The failure to tinely pay owed taxes is a
perfectly reasonable basis for rejecting an offer in conprom se
relating to other unpaid taxes. Wether or not she properly relied
on the Manual, the Oficer nade a determnation grounded in the
discretion afforded to her by |l aw and provi ded a reasonabl e basis
for finding the Ofer inadequate.! Therefore, the Oficer did not
clearly abuse her discretion in returning the Ofer.

Furt hernore, Taxpayer has offered no viable support for its
contention that the Oficer cannot utilize the guidelines set forth
in the Manual when making the discretionary decision to return a
submtted offer in conprom se. See Living Care, 411 F. 3d at 631.
It therefore has “failed to present sufficient evidence to justify
a remand.” | d. In sum the Oficer did not clearly abuse her
discretioninreturning the Ofer, and the record evinces no cl ear
t axpayer abuse or unfairness by the IRS. See id.

W find additional support for finding no clear abuse of

'Additionally, the Oficer supported her decision by finding
the following: (1) the IRS had net all statutory, procedural, and
adm nistrative requirenents before issuing the Notices of Intent
to Levy; (2) Taxpayer had not presented an acceptabl e paynment
alternative; and (3) the proposed | evy bal anced the need for
efficient tax collection with Taxpayer’s legitimte concern that
the collection action be no nore intrusive than necessary.
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discretion in Living Care. The Sixth Crcuit, addressing whether
the IRS may reject a plan to present an offer in conprom se

unequi vocal |y stated that the “taxpayer nust be current on paynents
for the previous two quarters to be eligible to submt an offer in
conprom se.” Living Care, 411 F.3d at 630. Accordingly, it held
that the “IRS was well wthin its discretion to reject [the
taxpayer’s] plan to present an offer in conpromse.” |d. at 631.
W join the Sixth Crcuit in finding no clear abuse of discretion
where an appeals officer nmakes a “fully support[ed]” decision

regardi ng the processability of an offer.?2 1d. at 630.

| V. ConcLuSI ON
Qur review of the Oficer’s determnation is for clear abuse
of discretion. Under that standard, the Oficer nmade a reasoned
deci si on under the Internal Revenue Code and Treasury regul ations.
Mor eover, Taxpayer has failed to present authority stating the
contrary. Therefore, Taxpayer has not stated a clai mupon which

relief can be granted. Accordi ngly, we AFFIRM the dism ssal of

2The Seventh Circuit sinmlarly has held that an appeal s
officer’s consideration of a taxpayer’s failure to remt
estimated tax was not an abuse of discretion when that appeals
of ficer denied a second CDP hearing to a taxpayer who had fail ed
to conply with a previous install ment plan designed to elimnate
tax liabilities. See Oumv. Conmr, 412 F.3d 819, 820-21 (7th
Cir. 2005). Although the officer in OGumrelied on the failure
toremt estimated tax and here the Oficer relied on the failure
to tinely remt, the Seventh Circuit’s holding is persuasive in
determ ning that such reliance is a valid reason for an appeal s
officer’'s decision and within the officer’s discretion.
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Taxpayer’s cl ai ns.



