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The State of Texas (“the State”) appeals the decisions of the
bankruptcy and district courts denying the State’'s notion to
dism ss the petition of Ceraldine Soileau (“Soileau”) for Chapter
7 bankruptcy protection. The State’s challenge is grounded
exclusively in Eleventh Amendnent sovereign imunity, and the
bankruptcy court and district court ruled on that ground al one. As

the Suprene Court’s decisions in Central Virginia Comunity Coll ege




v. Katz! and Tennessee Student Assi stance Corp. Vv. Hood? establish

that the discharge of a debt |like Soileau’s is not barred by such
imunity, the bankruptcy court had jurisdiction. We therefore
affirmthe denial of the State’s dism ssal notion.

| . Facts and Proceedi ngs

The facts pertinent to this case are undisputed. As a
i censed bail bondsman, Soil eau served as surety on bail bonds for
nunmerous crimnal defendants in Texas. Over tinme, fifty-five of
t hese defendants absconded while out on bail. The State sued
Soi | eau as those defendants’ surety and obtai ned state court noney-
j udgnent s agai nst her. In April 2004, Soileau filed a petition
under Chapter 7 of the Bankruptcy Code, in which she sought to
di scharge a total of $650,897.71 in such judgnents.

Two weeks later, the State noved to dismss on sovereign
immunity grounds, claimng that its refusal to consent to being
made a party to the bankruptcy proceedi ngs deprived the bankruptcy
court of jurisdiction over it. Shortly thereafter, the bankruptcy
court denied the State’s notion, relying on both Hood and on our

pre-Hood and pre-Katz decision in Hickman v. State of Texas (lLn re

H ckman) .3 The State appealed to the district court, but it

1 546 U.S. 356 (2006).
2 541 U.S. 440 (2004).

3 260 F.3d 400 (5th Gr. 2001). As we shall nore fully
denonstrate bel ow, the bankruptcy court’s refusal to deny
di scharge of Soileau s judgnent debts owed to the State was
conpel l ed by Hood al one; consideration of our earlier decision in
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affirmed. The State then tinely filed a notice of appeal to this
court.
1. ANALYSI S

A St andard of Revi ew

In review ng cases originating in bankruptcy, we “performthe
sane function, as did the district court: Fact findings of the
bankruptcy court are reviewed under a clearly erroneous standard
and i ssues of |aw are revi ewed de novo.”*
B. El event h Amendnent Sovereign Inmunity: Hood and Katz

The only issue presented by this appeal is whether, on grounds
of Eleventh Anendnent sovereign imunity, the State may avoid
di scharge of Soileau’ s forfeiture judgnents incurred as surety on
bail bonds issued to the State in conformty with its statutory
schene.® Under the Eleventh Anendnent, the jurisdiction of the

federal courts “shall not be construed to extend to any suit in | aw

H ckman was whol |y unnecessary. Not only do Katz and Hood | eave
no doubt that sovereign inmunity does not bar the discharge
involved in this case, Hi ckman is inapposite, as the State here
acknow edges, because it was neither based nor decided on a claim
of sovereign immunity by Texas. Hicknman was argued and deci ded
exclusively on a statutory interpretation of the Bankruptcy Code.
In contrast, the only legal theory asserted by the State today is
El event h Amendnent sovereign inmmunity, albeit the State noted in
passing its continuing disagreenent with Hi cknan.

4 Nationwide Mut. Ins. Co. v. Berryman Prods. (ln re
Berryman), 159 F.3d 941, 943 (5th Cr. 1998).

5 As we discuss nore fully below, the State did not
argue, either before us or to the |ower courts, that Soileau’s
debt shoul d be nondi schargeable by virtue of 8§ 523(a)(7) of the
Bankr upt cy Code.



or equity, commenced or prosecuted agai nst one of the United States
by Ctizens of another State, or by Citizens or Subjects of any
Foreign State.”® As interpreted, however, the El eventh Anmendnent
isnot limtedtoits text; the Suprenme Court has “repeatedly held
that an unconsenting State also is imune from suits by its own
citizens.”’” Despite this general prohibition of suits against a
non-consenting or non-waiving state, “[s]tates, nonethel ess, my
still be bound by sone judicial actions wi thout their consent.”3
Hood and Katz, both recent Suprene Court cases addressi ng sovereign
immunity in the bankruptcy context, provide two such exanpl es; and
their holdings informour analysis of the State’s clai mtoday.

In Hood, the debtor had signed prom ssory notes for
educati onal | oans guaranteed by the Tennessee Student Assistance
Corporation (“TSAC'), a governnental corporation created by the
State to adm nister student | oans. Early in 1999, Hood filed a
Chapter 7 bankruptcy petition and was granted a general discharge
that did not cover her student | oans. Later that year, Hood
reopened her petition, filing an adversary proceeding against,

inter alia, TSAC, seeking a determ nation by the bankruptcy court

that her student | oans were di schargeable. TSAC sought dism ssal

6 U S. Const. anmend. X .
! Hood, 541 U. S. at 446 (collecting cases).
8 | d.



on sovereign imunity grounds.?®

The bankruptcy court concluded that Hood's debt to the state
was dischargeable, rejecting TSACs contention that the court
| acked jurisdiction because of sovereign imunity. A Bankruptcy
Appel | ate Panel (“BAP”) affirmed, as did the Sixth Grcuit Court of
Appeal s thereafter.'® The Suprene Court granted certiorari to
determ ne whether the Bankruptcy C ause of the Constitution??
“grants Congress the authority to abrogate state sovereign imunity
fromprivate suits.”?1?

The Hood Court affirnmed the BAP and the Court of Appeals, but
did so wthout reaching the broader question whether 11 U S C 8§
106(a)*® is a valid abrogation of sovereign inmunity. The Court
held nore narrowy that “a proceeding initiated by a debtor to
determ ne the dischargeability of a student | oan debt is not a suit

agai nst the State for purposes of the El eventh Arendnent.”* As the

o |d. at 443-45.

10 |d. at 445,

1 The Bankruptcy O ause states that Congress shall have
the power “[t]o establish . . . uniformLaws on the subject of

Bankruptci es throughout the United States.” U S. ConsT. art. 1, 8
8, cl. 4.

12 Hood, 541 U.S. at 443.

13 Section 106(a) provides, in part, “[n]otw thstanding an
assertion of sovereign immunity, sovereign immunity is abrogated
as to a governnental unity . . . with respect to” delineated

sections of the Bankruptcy Code. 11 U . S.C. § 106(a).
14 Hood, 541 U.S. at 443.




Court explained, “[t]he discharge of a debt by a bankruptcy court

is . . . an in rem proceeding,” as the bankruptcy court 1is
concerned with the estate of the debtor.?® The Court in Hood
concl uded that, “[a]Jt least when the Dbankruptcy court’s
jurisdiction over the res i s unquestioned, our cases indicate that
the exercise of its in remjurisdiction to discharge a debt does
not infringe state sovereignty.”1®

The Suprene Court went on in Hood to reject another of TSAC s
contentions, i.e., that because the proceedings to challenge the
di schargeability of a student loan debt were inherently
adversarial , the discharge of the student |oan debt was an
i nfringenment on state sovereignty. Inrejecting this argunent, the
Court ruled that, despite the adversarial nature of the proceeding,
“the bankruptcy court’s jurisdiction is premsed on the res, not
the on the persona . . . . A debtor does not seek nonetary damages

or any affirmative relief froma State by seeking to discharge a

debt; nor does he subject an unwilling State to a coercive judici al

15 |d. at 447 (The bankruptcy court’s “jurisdiction is
prem sed on the debtor and his estate, and not on his
creditors.”).

16 |d. at 448 (citation onmtted).

17 Under 11 U. S.C. 8 523(a)(8), student |oan debts
guaranteed by the governnent are presuned to be nondi schargeabl e.
To obtain a discharge of these debts, the debtor nust therefore
denonstrate that excepting the debt fromthe discharge order
woul d i npose “undue hardship.” 11 U S.C 8 523(a)(8).
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process. He seeks only a discharge of his debts.”!® Accordingly,
the Court held that, for purposes of the Eleventh Amendnent, the
undue- hardshi p determ nati on under 8§ 523(a)(8) of the Bankruptcy
Code is not a suit against the state.?!®

In Katz, decided two years after Hood and two years after
Soileau filed her Chapter 7 petition, the Court assayed to answer
the question | eft open in Hood, viz, “whether Congress’ attenpt to
abrogate the states sovereign imunity in 11 U S C 8§ 106(a) is
valid.”? Katz involved a proceeding initiated by a bankruptcy
trustee under Sections 547(b) and 550(a) of the Bankruptcy Code to
set aside the debtor’s pre-petition preferential transfers of funds

to state agencies.? The State contended that sovereign inmunity

18 Hood, 541 U.S. at 450.

19 ld. at 451.

20 Katz, 546 U. S. 356, 126 S. C. 990, 995 (2006).
21 Section 547(b) of the Bankruptcy Code states:

Except as provided in subsections (c) and (i) of this
section, the trustee may avoid any transfer of an
interest of the debtor in property--
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by
t he debtor before such transfer was made;
(3) nmade while the debtor was insolvent;
(4) rmade--
(A) on or within 90 days before the date of the
filing of the petition; or
(B) between ninety days and one year before the
date of the filing of the petition, if such
creditor at the time of such transfer was an
i nsi der; and
(5) that enables such creditor to receive nore than
such creditor would receive if--
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barred the proceedings to avoid and recover the preferential
transfers.? The Court concluded that the transfer did not offend
state sovereign immunity, holding that, “[i]n ratifying the
Bankruptcy C ause [of the United States Constitution], the States
acqui esced in a subordination of whatever sovereign inmunity they

m ght otherwise have asserted in proceedings necessary to

effectuate the | rem jurisdiction of the bankruptcy courts.”?

Di scussing the transfer involved in Katz, the Court held that

“[1]nsofar as orders ancillary to the bankruptcy courts’ in rem

jurisdiction, |ike orders directing turnover of preferential

(A) the case were a case under chapter 7 of this
title;

(B) the transfer had not been nade; and

(© such creditor received paynent of such debt
to the extent provided by the provisions of
this title.

11 U.S.C. § 547(b).
Under Section 550(a) of the Bankruptcy Code,

[ e] xcept as otherwi se provided in this section, to the
extent that a transfer is avoided under[, inter alia,]
section . . . 547 . . . of this title, the trustee may
recover, for the benefit of the estate, the property
transferred, or, if the court so orders, the value of
such property, from-

(1) the initial transferee of such transfer or the
entity for whose benefit such transfer was nade;
or

(2) any immediate or nediate transferee of such
initial transferee.

11 U.S.C. § 550(a).
2 Katz, 126 S. Ct. at 994-95.
23 ld. at 1005.



transfers, inplicate States’ sovereign immunity from suit, the
States agreed in the plan of the Convention not to assert that
i munity.”?
C. Appl i cation of Hood and Katz

Appl yi ng Hood and Katz to the instant case, we concl ude that
the State here has no claim to sovereign inmmunity. What ever
uncertainty there nmay be as to the outer limts of the hol dings of
Katz and Hood, at the very |east they together establish beyond
cavil that an in rembankruptcy proceedi ng brought nerely to obtain
t he di scharge a debt or debts by determi ning the rights of various
creditors in a debtor’s estate —such as is brought here —in no
way infringes the sovereignty of a state as a creditor.?

There can be no serious question that the proceedi ng at issue
here is purely in rem The bankruptcy court’s exercise of
jurisdiction is focused only on Soileau’s estate. Katz describes

three crucial facets of the exercise of in remjurisdiction that
prevent it from interfering with state sovereign inmmunity: (1)
exercise of jurisdiction over the estate of the debtor, (2)

equitable distribution of the estate’s property anong creditors,

24 ld. at 1002.

25 Katz, 126 S. C. at 1000 (“In ratifying the Bankruptcy
Cl ause, the States acquiesced in a subordination of whatever
sovereign imunity they m ght otherw se have asserted in
proceedi ngs necessary to effectuate the in remjurisdiction of
t he bankruptcy courts.”); Hood, 541 U S. at 448 (“At | east when
the bankruptcy court’s jurisdiction over the res i s unquestioned,
our cases indicate that the exercise of its in remjurisdiction
to discharge a debt does not infringe state sovereignty.”).

9



and (3) discharge.?® In this case, the State challenges the in rem
di scharge of a debt, a specie of inposition on the states’
soverei gnty undeni ably countenanced by Katz and Hood.

To the extent that Hood inplies in a footnote that there could

possi bly be sone exercise of in remjurisdiction that conceivably
m ght offend the sovereignty of the state, ?” “such concerns are not
present here.”? |Indeed, Soileau’'s is even a stronger case for
rejection of the State’ s sovereign i munity defense than was Hood’ s
or Katz’'s. Hood, after all, addressed an adversarial proceeding
i nvol ving a state, and Katz addressed an order for the avoi dance of

preferential transfers to a state to allow the trustee to recoup

those transfers from the state’'s treasury —— each proceeding

26 Id. at 996 (“Critical features of every bankruptcy
proceedi ng are the exercise of exclusive jurisdiction over all of
the debtor’s property, the equitable distribution of that
property anong the debtor’s creditors, and the ultimte discharge
that gives the debtor a ‘fresh start’ by releasing him her, or
it fromfurther liability for old debts.”).

27 Hood’ s footnote 5 states:

This is not to say, “a bankruptcy court’s in rem
jurisdiction overrides sovereign immunity,” as Justice
Thomas characterizes our opinion, but rather that the
court’s exercise of its jurisdiction to discharge a
student | oan debt is not an affront to the sovereignty
of the State. Nor do we hold that every exercise of a
bankruptcy court’s in remjurisdiction will not offend
the sovereignty of the State. No such concerns are
present here, and we do not address them

Hood, 541 U S. at 451 n.5 (quoting United States v. Nordic
Village, Inc., 503 U S 30, 38 (1992)).

28 | d.
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carrying with it sone of the trappings traditionally associated
Wth a suit against a state. Soileau’s, in contrast, carries none:
She is neither seeking the return of any funds already in the
State’ s possession nor bringing an adversarial proceedi ng agai nst
the State. She asks nothing nore than that the bankruptcy court
exercise its in rem jurisdiction over her bankruptcy estate by
adjudicating the rights of the State as a creditor. As such an

exercise of in rem jurisdiction is indisputably contenplated by
Katz,?® the State’'s sovereign immunity claimnust fail.
D. Hood’' s Footnote Five and Hi cknan

That should be the end of this appeal, disposing of the case
as it does on the sole issue raised by the State, viz., sovereign

imunity. But our co-panelist (“the Concurrer”) has opted to nake

a collateral attack on our six-year old precedent in H ckman v.

Texas’ s%° construction of 8 523(a)(7) of the Bankruptcy Code. In
t he special concurrence, the concurrer wites that, although “Hood
and Katz may di spose of any El eventh Anendnent sovereign imunity

claim that Texas could® raise here, . . . those cases do not

29 Katz, 126 S. Ct. at 1004 (“The ineluctable concl usion,
then, is that States agreed in the plan of the Convention not to
assert any sovereign imunity defense they m ght have had in
proceedi ngs brought pursuant to ‘Laws on the subject of
Bankruptcies.’”) (enphasis added).

30 260 F. 3d 400, 406 (5th CGr. 2001).

81 The Concurrer’s use of “could” here is msleading, as
it suggests that it is nerely theoretical that the State m ght
raise this claimwhen the State has raised a sovereign i mmunity
claim In contrast, it has not challenged the dischargeability
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resolve whether the Bankruptcy Code in fact authorizes the
di scharge of Soileau's defaulted bail bonds.” The Concurrer urges
that, because our prior precedent in H ckman requires us to find
that Soileau’s judgnent debt was contractual in nature, we are
“bound to apply Hicknman and reject the State’s nondi schargeability
claim” The gravanen of the Concurrer’s witing is that H ckman
was wongly deci ded, so we shoul d now rehear Soil eau’ s case en banc
to abrogate the 2001 rule in H ckman. We respectfully disagree
with that proposal. Here' s why.

In H ckman, as here, a bail bondsman filed for bankruptcy,
seeking to discharge all debt from her bail bond business. The
State filed a conplaint to determ ne whether her debts to it were
di schar geabl e. Significantly, Texas did not <claim Eleventh
Amendnent sovereign immunity in H ckman as it does here against
Soileau, arguing in H.ckman only that, because the debt was a
forfeiture, it was nondi schargeable under the Bankruptcy Code
specifically 11 US. C. 8 523(a)(7). This provision of the
Bankruptcy Code specifies, in relevant part, that the debt of an
i ndi vi dual debtor is nondi schargeable to “the extent such debt is
for a fine, penalty, or forfeiture payable to and for the benefit
of a governnental unit.” The Hi cknman bankruptcy court agreed with
the State, but the district court reversed, holding that bail bond

forfeitures were not the type of penal forfeiture contenplated by

of the debt under § 523(a)(7), inplicitly acknow edgi ng that our
precedent in Hickman forecl oses such a claim

12



§ 523(a)(7).% Neither opinion turned on sovereign i munity or on
8§ 106(a) of the Bankruptcy Code. Neither, as we shall show, did
the Hi ckman opinion turn on the contractual nature of the debtor’s
bail bond obligation to the State, as the Concurrer represents it.

On appeal, we held that:

[ Bankruptcy Code section] 523(a)(7) excludes from

di scharge only those forfeitures inposed because of

m sconduct or w ongdoing by the debtor. Hi ckman’s debt

arising from her failure to fulfill her contractual

obligation to the State as a surety on a crimnal bai

bond is not the sort of punitive or penal forfeiture

render ed nondi schargeabl e by 8§ 523(a)(7).°33
In so hol ding, we expressly rejected the argunent advanced by Texas
that finding bail bond forfeiture debts dischargeable would
underm ne the effective admnistration of its crimnal justice
system 3

Wth due respect to the position advocated in the specia
concurrence, this case is not the appropriate vehicle for a
reexam nation of Hi ckman’'s holding, as the State has not advanced
what the Concurrer refers to as a “nondischargeability claim”
Rat her, the only | egal theory asserted by the State both today and
before the lower courts is Eleventh Anendnent sovereign i nmmunity.

In its brief to us, for exanple, the State clarified that its

“ImMotionin the present case clains sovereigninmunity. The State

32 In re H cknan, 260 F.3d at 401.
33 | d.
34 | d. at 406.
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does not even raise an issue concerning the discharqgeability of

Soil eau’s crimnal bail bond forfeiture judgnents.”3 Likew se, at

oral argunent, the State observed that “this case is not concerned
directly with the issue of whether the Fifth Crcuit’s decision
[regarding the dischargeability of bail bond judgnents in Hi ckman]
is accurate.”

Al t hough both the State and the lower courts did address
H ckman, they did so only in the context of determ ning whether,
under Hood’'s footnote five, discharge in the instant case woul d
offend the State’'s sovereign imunity, not whether the debt was
di schargeabl e vel non. | ndeed, the State criticized the | ower
courts in its brief to us, asserting that they had “fail[ed] to
di stinguish and apply the State’s clai mof sovereign imunity from

the question of dischargeability of debt with both courts relying

on the In re H cknan case, which . . . did not even involve a

sovereign imunity issue.”% The special concurrence sinmlarly
conflates the State’'s sovereign inmunity argunent with this so-

cal |l ed “nondi schargeability clainf —a cl ai mnot advanced to us or

35 (Enphasi s added).

36 Inits reply, the State does suggest that “the Fifth
Circuit, inlight of [the Third Grcuit’s holding in Dobrek v.
Phel an, 419 F.3d 259 (3d Gr. 2005)], may wish to reconsider its
position in Hckman . . . on the dischargeability of crimna
bond forfeiture judgnents.” Nevertheless, Texas does not
expressly chall enge the dischargeability of Soileau s debts under
8§ 523(a)(7) in the face of our binding precedent in Hi ckman;
rather, it concludes by requesting that “the decisions of the
bankruptcy court and the district court be reversed allowi ng the
State to claimsovereign imunity in the bankruptcy court.”

14



to the lower courts. As the issue of dischargeability was never
raised,® we limt our holding to the issue before us — whet her
di scharge of Soileau’'s debt inpermssibly infringes onthe State’s
sovereign i munity.

Even assum ng argquendo, however, that there is in fact a
“statutory question raised here,” as the Concurrer suggests,
H ckman’s holding that 8 523(a)(7) only excludes from discharge
those debts incurred by wongdoing or msconduct — and that
j udgnent s agai nst the sureties on bail bonds (as distinguished from
“forfeitures” by the defaulting principals), such as the one at
i ssue here are di schargeabl e —shoul d not be revisited. Although
no effort to rehear Hi cknman was nounted before its nmandate issued
in 2001, the Concurrer now seeks to use the instant appeal to
chal l enge H cknman en banc by contending “[t]hat Soileau owes a
forfeiture debt to a governnental entity should be dispositive”
that the debt is nondi schargeabl e. Contrary to the Concurrer’s
position, however, H ckman's interpretation of 8 523(a)(7) is
consistent with the established definitions of that section’'s
exclusive trio of fines, penalties, and forfeitures.

Fromt he standpoi nt of statutory construction, “forfeiture” in
8 523(a)(7) must be understood in light of its relationship to the

other nouns in that section’'s exclusive list, i.e., “fine” and

37 See Robinson v. Guarantee Trust Life Ins. Co., 389 F.3d
475, 481 n. 3 (5th G r. 2004) (“Failure adequately to brief an
i ssue on appeal constitutes waiver of that argunent.”).
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“penalty.” According to Black’s Law Dictionary, a forfeiture is:
(1) “[t]he divestiture of property wthout conpensation,” (2)
“[t]he loss of a right, privilege, or property because of a crine,
breach of obligation, or neglect of duty,” (3) “[s]onething (esp.
nmoney or property) lost or confiscated by this process; a penalty”,
(4) “A destruction or deprivation of sone estate or right because
of the failure to performsone obligation or condition contained in
the contract.”3 The Anerican Heritage Dictionary defines a
forfeiture as “the act of surrendering sonmething as a forfeit,”?3°
then defines forfeit as “sonethi ng surrendered as puni shnent for a
crime, offense, error, or breach of contract.”* Although these
definitions alone mght | eave open the possibility that the type of
j udgnent debt at issue here should be considered a forfeiture for
purposes of § 523(a)(7), Congress’s synonym zing wuse of
“forfeiture” with “penalty” and “fine” supports Hi ckman’'s nore
narrowinterpretation of this section as applicable only to takings
grounded i n wongful acts and effectuating a puni shment therefor.*
In H ckman, we expl ai ned:

A penalty is “[a]ln elastic term with many different

38 Black’s Law Dictionary 677 (8th ed. 2004).

39 Anerican Heritage Dictionary 515 (ed. WIlliam Mrris,

1976) .

40 | d.

a1 As we recognized in H ckman, “a word is known by the
conpany it keeps.” In re Hi ckman, 260 F.3d at 403 (quoting

Gustafson v. Alloyd Co., Inc., 513 U S. 561, 575 (1995)).
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shades of neaning; it involves [the] idea of punishnent,
corporeal or pecuniary, or civil or crimmnal, although
its neaning is generally confined to pecuniary
puni shnment.” Black's LawDictionary 1133 (6th ed. 1990).
Central to the definition of penalty is the “idea of
puni shnment ” - “[ p] uni shnent i nposed on a wongdoer, esp. in

the form of inprisonnent or fine. Though usu. for
crinmes, penalties are also sonetines inposed for civil
wr ongs. ” Black's Law Dictionary 1153 (7th ed. 1999).

The termpenalty, however, may al so i nclude “[t] he sum of
nmoney which the obligor of a bond undertakes to pay in
the event of his omtting to performor carry out the
ternms i nposed upon him by the conditions of the bond,”
Black's Law Dictionary 1133 (6th ed. 1990), or
“[e] xcessive |iquidated damages that a contract purports
to inpose on a party that breaches.” Black's Law
Dictionary 1153 (7th ed. 1999). Al t hough focusing on
puni shnment for crimnal and civil wongs, the definition
of penalty, like forfeiture, could be read expansively to
i nclude the [bail bondsman’s] debt. A fine, on the other
hand, relates solely to “[a] pecuniary punishnment or
civil penalty payable to the treasury.” Bl ack' s Law
Dictionary 647 (7th ed. 1999). %

The Hickman court summarized, “[t]he definitions of penalty and
fine reflect the traditional understanding of the these terns as
punitive or penal sanctions inposed for sonme form of w ongdoing.
Their inclusion in 8 523(a)(7) inplies that Congress intended to
limt the section's application to forfeitures inposed upon a
wr ongdoi ng debtor.”*

M ndful of “the principle that exceptions to discharge are to

be narrow y construed,”* we agree with Hickman's interpretation of

42 | d. at 403-04.
43 | d. at 404.
44 |d. at 404 (quoting In re Tran, 151 F.3d 339, 342 (5th

Cr. 1998)); see also In re Walker, 48 F.3d 1161, 1164-65 (11th
Cr. 1995) (noting “obligation to construe strictly exceptions to
di scharge to give effect to the fresh start policy of the

17



8§ 523(a)(7) as excepting fromdischarge only those debts incurred
as a result of m sconduct or wongdoing. Indeed, this holding is
consistent wth the purpose of the Bankruptcy Code and,
specifically, with 8 523(a).* W cannot overenphasi ze here the
i nportance of the distinction between the absconding crimnal
defendants as principals and the bail bondsnmen as sureties: The
former would properly be denied discharge on their own cash or
property bonds as “forfeitures” in the 8§ 523(a)(7) sense, but the
|atter are not forfeiting wongdoers; they are ordinary judgnent
debtors who are not guilty of any wongful conduct that should
prohi bit di scharge in bankruptcy.

The Concurrer maintains that “H ckman’s conclusion that
‘[blail bond judgnents are not penal sanctions . . . but rather
arise from a contractual duty,’” is . . . at odds wth over a
century of Texas precedent” characterizing bail bond judgnents as

crimnal in nature. Watever the nerits of this argunent, it fails

Bankruptcy Code”).

45 Lines v. Frederick, 400 U S. 18, 19 (1970) (per curiam
(“The nost inportant consideration limting the breadth of the
definition of ‘property’ lies in the basic purpose of the
Bankruptcy Act to give the debtor a ‘new opportunity in life and
a clear field for future effort, unhanpered by the pressure and
di scouragenent of pre-existing debt. The various provisions of
t he Bankruptcy Act were adopted in the light of that view and are
to be construed when reasonably possible in harnony with it so as
to effectuate the general purpose and policy of the act.’”)
(quoting Local Loan Co. v. Hunt, 292 U. S. 234, 244-45 (1934)
(citations omtted)); In re Cross, 666 F.2d 873, 880 (5th Gr.
1982) (“The exceptions to discharge found in [§ 523(a) ] were
desi gned to prevent the bankrupt from avoi di ng through bankruptcy
t he consequences of certain wongful acts ...”").

18



to render the debts at issue nondi schargeabl e, as determ nation of
t he di schargeability of judgnent debts |ike Soil eau’ s does not turn
on whether that debt was contractual, statutory, or crimnal in
nat ur e. Rather, it turns on whether the debt was incurred as a
result of the bail bondsman’s wongful acts. A bail bondsman’s
judgnent debt to the state, arising as it does solely from a
crim nal defendant’s wongful act of absconding, is not the result
of any act of m sconduct or wongdoing by the bail bondsman. As

the Fourth Circuit observed in In re Collins,

‘[i]t cannot be said that [the bail bondsman] was bei ng

puni shed by virtue of incurring these [bail bond]
obligations. [He] commtted no crimnal or penal act
which gave rise to such debts. These bail bond

forfeiture obligations, as to [him, arose froma purely
financial and contractual arrangenent.’“®

This is so whether the proceedings to recover the judgnent debt are
| abel ed crimnal or contractual. Thus, Soileau’ s judgnent debts

are properly di schargeabl e —even t hough, we repeat, that question

is not presented here.

Allowng Soileau’s debts to the State to be discharged,
insists the Concurrer, would inperm ssibly “invalidate the results

of state crim nal proceedings,” as the Suprene Court has instructed
the federal courts may not do.* W do not question the degree of

i nportance of the bail bond surety in the broad schene of Texas’s

46 In re Collins, 173 F.3d 924, 932 (4th Gr. 1999)
(quoting In re Paige, No. 86 B 8072 C, 1988 W. 62500, *4 (Bankr.
D. Colo. Apr. 15, 1988)).

ar Kelly v. Robinson, 479 U S. 36, 47 (1986).
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crimnal justice system W disagree, however, that the discharge
of the bail bondsman’s debt “invalidate[s] the results of state
crimnal proceedings.” Bail bonds in state crim nal proceedings,
after all, are designed primarily to nake crimnal defendants
either (1) appear or (2) pay a forfeiture —only secondarily to
make bail bondsnmen pay. The State’s (and the Concurrer’s) parade
of horribles that today’s holding will produce in relation to the
admnistration of its crimnal justice systemis at best entirely
specul ative hyperbole; in fact, it is belied by the apparent
continued functioning of the Texas crimnal justice systemin the
years since Hi ckman.

This sinply is not a situation, as |ikew se hyperbolized by
the Concurrer in today’'s special concurrence, wherein the

its in remjurisdiction to

bankruptcy court is accused of using
ri de roughshod over this traditional bastion of state sovereignty.”

Rat her, to a nuch | esser degree than in either Katz or Hood, the

bankruptcy court here is discharging a debt by determning the

rights of the State as a creditor, a quintessential exercise of its

inremjurisdiction that indisputably is permtted under Hood and
Katz. It matters not under those Suprene Court cases whether the
State’s judgnents against Soileau arose from contracts or
forfeitures or torts or strict liability.

[11. Concl usion

The State has sought to avoi d di scharge of judgnents that were
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rendered in state court against Soileau as the statutory surety on
bai | bonds that she wrote under Texas’s schene for the rel ease of
crimnal defendants pending future appearances. Havi ng earlier
failed, in H ckman, to avoid this precise kind of di scharge on non-
constitutional grounds of statutory interpretation of the
Bankruptcy Code, Texas has here taken a second bite at that apple
but on an entirely different tack, basing its affirmative efforts
to avoi d di scharge solely on the constitutional ground of El eventh
Amendnent sovereign inmunity. Yet the Suprenme Court, in Hood and
Katz, has left no doubt that the several states remain inmutably
bound by their |ong-standing waivers of sovereign imunity under
t he Bankruptcy O ause of the United States Constitution, at |east
as to non-adversary in rem discharge proceedi ngs in bankruptcy,
like this one. Accordingly, the judgnent of the bankruptcy court,

and the district court’s affirnmance of it, are

AFFI RVED.
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EDI TH H JONES, Chief Judge, specially concurring:

| concur in the judgnent only. Wth due respect to the
mapjority, Hood and Katz nay dispose of any Eleventh Anendnent
sovereign inmunity claimthat Texas could raise here,! but those
cases do not resol ve whet her the Bankruptcy Code in fact authori zes
the di scharge of Soileau s defaulted bail bonds. Currently, this
court’s precedent equates default on bail bonds with any other
contractual obligation and hol ds such debts di schargeabl e. Hi ckman

V. Texas (In re H cknman), 260 F.3d 400, 406 (5th G r. 2001). The

State has consistently argued, however, and | agree that Hi ckman
was wongly decided. While this panel is bound to apply Hi cknman

and reject the State’s nondi schargeability claim | urge the court

The majority’s conclusion is probably correct;
nevert hel ess, the scope of Tennessee Student Assistance Corp. V.
Hood, 541 U.S. 440, 124 S. C. 1905 (2004), is not unlimted.
The Suprenme Court specifically noted that it was not hol ding that
every “exercise of a bankruptcy court’s in remjurisdiction wll
not offend the sovereignty of the State.” |[d. at 451 n.5, 124 S.
Ct. at 1913. Although the Court’s broader decision in Central
Virginia Comunity College v. Katz, 546 U. S. 356, 126 S. C. 990
(2006), made clear that even actions ancillary to a bankruptcy
court’s exercise of its in remjurisdiction will not “in the
usual case” offend state sovereignty, the Court did not permt
bankruptcy courts always to exercise their jurisdiction wthout
regard to state sovereignty. 1d. at , 126 S. C. at 1000.
Contractual debts owed to the State are now fair gane for
bankruptcy resolution, but Katz and Hood recogni ze that there are
still areas of traditional state sovereignty into which the
bankruptcy courts cannot tread. See also, State of Texas V.
Wl ker, 142 F.3d 813 (5th Cr. 1998). Thus, it could be argued
that the nmere fact that this case concerns an in _rem proceedi ng
i n bankruptcy does not end this court’s analysis if the
bankruptcy court’s exercise of in remjurisdiction offends
traditional state sovereignty over its crimnal justice system
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to rehear this case en banc and overturn Hi ckman

St andi ng al one, the Bankruptcy Code appears to render
Soil eau’ s debt for bond forfeitures nondi schar geabl e
Section 523(a)(7) of the Code states that a debt IS

nondi schargeable “to the extent such debt is for a fine, penalty,

or forfeiture payable to and for the benefit of a governnenta
unit, and i s not conpensation for actual pecuniary | oss, other than
atax penalty.” 11 U S.C. 8§ 523(a)(7) (enphasis added). The panel
in H ckman interpreted this | anguage to nean that only “punitive or
penal forfeiture[s]” were nondi schargeable, and that bail bond
forfeitures, which it erroneously interpreted as contractual in
nature, were not covered by 8§ 523(a)(7). 1d. at 406.

A better approach to 8§ 523(a)(7) was taken by a Third
Circuit panel (including nowJustice Alito) that held commerci al
bai |l bond forfeitures nondi schargeable within the plain neaning of

8§ 523(a)(7). Dobrek v. Phelan, 419 F.3d 259 (3d Cr. 2005). As

Dobrek correctly points out, regardless whether bail bonds are
contractual in nature, there is no basis for H ckman’s hol di ng t hat
8§ 523(a)(7) “isrestricted in scope to exenpt fromdi schargeability
only obligations of a [purely] penal nature,” as “forfeitures” are
included in 8 523(a)(7) wthout respect to their nature. Dobrek,

419 F.3d at 267 (quoting Gty of Philadelphia v. Nam (lLn re Nan

273 F. 3d 281, 287 (3d. Cr. 2001)). That Soileau owes a forfeiture
debt to a governnental entity should be dispositive here.

Mor eover, state crimnal proceedings are not the “usual
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case” in bankruptcy, and the Suprene Court has refused to allow
bankruptcy jurisdictiontointerferewith this traditional real mof

state authority. 1In Kelly v. Robinson, 479 U.S. 36, 107 S. C. 353

(1986), the Suprene Court noted its “deep conviction that federal

bankruptcy courts should not invalidate the results of state
crim nal proceedings. The right to fornulate and enforce pena

sanctions i s an i nportant aspect of the sovereignty retai ned by the
States.” 1d. at 47, 107 S. C. at 360. Nei t her Hood nor Katz
conflicts with Kelly, whose authoritativeness we inferior courts
must recogni ze. Thus, the question whether bail bond forfeitures
in Texas are crimnal matters is critical to determ ning the scope
of 8§ 523 (a)(7). In this regard, H ckman seriously m sinterpreted
Texas lawwhen it held that bail bonds are essentially contractual,
not penal, obligations.

As early as 1854, in (@ay v. State, 20 Tex. 504 (Tex.

1854), the Texas Suprenme Court classified bail bond forfeitures as

crimnal matters. Again, in Jeter v. State, 86 Tex. 555 (Tex.

1894), the Texas court concluded that a proceeding for the

forfeiture of bail bonds is a crimnal case wthin the
Constitution and laws of the State.” 86 Tex. at 557 (citing Gy).
As semnal crimnal law precedents, Gay and Jeter have been

repeatedly reaffirmed in recent years. See, e.q., Ex Parte Burr,

185 S. W3d 451, 452-53 (Tex. Crim App. 2006); Bailout Bondi ng Co.

v. State, 797 S.W2d 275, 277 (Tex. App. 1990); State v. Sellers,

790 S.W2d 316, 321 (Tex. Crim App. 1990); State ex rel. Vance v.

24



Routt, 571 S.W2d 903, 906 (Tex. Crim App. 1978)(“[There is] no
doubt that a bond forfeiture proceedingis ‘crimnal innature.””).
H ckman’ s concl usion that “[b]Jail bond judgnents are not
penal sanctions . . . but rather arise froma contractual duty,” is
thus at odds with over a century of Texas precedent. H ckman
260 F. 3d at 406. The panel in Hi cknman relied al nost exclusively

upon Reyes v. State, 31 S.W3d 343 (Tex. App. 2000), a state

appeal s court decision which held that “[b]ail bonds are contracts
between the surety and the State.” 1d. at 345. Based on Reyes,
H cknman reasoned that the State’s classification of bail bonds as
forfeitures (i.e., crimnal in nature) was a nere “| abel,” masking
their contractual nature. H cknman, 260 F. 3d at 405. Such reliance
on Reyes was in error. First, the conclusion in Reyes that bail
bonds are contractual in nature nust be put in context. Reyes
concerned a bondsman whose client had absconded; the bondsman
W shed to be released fromliability tothe State. The Reyes court
hel d only that the Texas Code of Crim nal Procedure would not all ow
t he bondsman to be rel eased fromhis obligation to the State absent
a showi ng that the bonded defendant failed to appear in court due
to “an uncontrol | abl e circunstance that arose fromno fault on his
[the defendant’s] part”; it did not purport to overrule nearly one
hundred fifty years of state precedent. Reyes, 31 S.W3d at
346-47. Further, if Reyes did in fact re-examne the nature of
bail bonds in Texas, it did so without a single nention of Gy,
Jeter, or their progeny.
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Bai | out Bondi ng, another Texas Court of Appeals case

provides a nore conplete assessnent of the State’ s practices.
There, the court noted that although “the surety’s liability on the

appear ance bond woul d appear to be contractual,” in actuality, the
“Judgnment on a bond is not in the nature of a violation of

contract.” Bai | out Bondi nq, 797 S.W2d at 277. Bai | out Bondi ng

relied upon Ceneral Bonding & Casualty lInsurance Co. v. State

165 SSW 615 (Tex. Cim App. 1913), which held that though “the
action [on the forfeiture of an appearance bond] is not directly to
puni sh the offender . . . it partakes of punishnent for an of fense
against the state, and is not in the nature of a violation of a
contract.” 1d. at 617. In Texas, notw thstanding that the Texas
Code of Crimnal Procedure Article 22.10 applies certain civi

court rules to bail bond proceedings, forfeiture judgnents have
al ways been regarded as “penal judgnent[s], that is, a judgnent in

the nature of a fine.” Bai | out Bondi ng, 797 S.W2d at 277; see

also Mugless v. State, 18 S . W2d 669, 670 (Tex. Crim App.

1929) (“It is plain, we think, that the sum recoverable for non-
conpliance with the conditions of a bail bond is a penalty.”). In
sum even if the initial relationship between a surety and the
State has elenents of contract according to Reyes, a forfeiture
j udgnent does not, and is instead a crimnal matter.

Finally, assum ng arguendo that bail bonds are contracts,
even the Hi cknman panel conceded that a “bail bond contract is sui_
generis,” and “is certainly distinguishable from the typical
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contract.” Hickman, 260 F.3d at 406. Hi ckman correctly noted that
a bail bond is an “integral and essential tool in the
admnistration of the State’s crimnal justice system” Id.
Regardl ess whether the forfeiture judgnent is against a crimna

defendant or his sureties, “[a crimnal] case is too closely
connected with the judgnent on the bail bond to be separable from
it.” Jeter, 86 Tex. at 558. A bail bond proceedi ng concerns “an
instrument to coerce the accused to take his trial; a power
incident to every crimnal court”, and not a nere civil contract.

Id.

The fear expressed in Kelly, that the bankruptcy courts
would “invalidate the results of state crimnal proceedings by
erasing debts” is nmade reality if Soileau is granted a discharge
from her debts to the State. Dobrek, 419 F.3d at 265. | f bai
bondsnmen can obtain discharge in bankruptcy of forfeited bond
debts, they plainly have | ess incentive to supervi se and assure the
appearance of their clients at trial.

Hood and Katz stand for the proposition that a state may
be treated as an ordinary creditor in bankruptcy as to its “usual”
contractual debts, but they do not answer the statutory question
rai sed here. Informed by Kelly, | would hold that a bankruptcy
court may not utilize its in remjurisdiction to ride roughshod
over this traditional bastion of state sovereignty, and | hope that
our court will take this case en banc to reconsider H ckman and
preserve the integrity and self-sufficiency of the State’s crim nal
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procedur es.
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