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for the Southern District of Texas

Bef ore KING BARKSDALE, and PRADO, Circuit Judges.
EDWARD C. PRADO, Circuit Judge:

Appel l ants Arthur Andersen and John Does | and ||
(collectively, “Arthur Andersen”) appeal the grant of
intervention given to Appell ee Texas Board of Public Accountancy

(“Board”) in In re Enron for the purpose of accessing di scovery

protected by court order. For the reasons stated bel ow, we hold

that we have jurisdiction to hear this interlocutory appeal and



No. 05-20462
-2

that the district judge did not abuse her discretion in allow ng
the Board to intervene.
I

Due to the magni tude and conplexity of In re Enron, the

parties in that case agreed to accept service via a website (“ESL
website”). The parties stipulated that access to the website
would be limted to judges, parties, and the parties’ attorneys

inln re Enron. The district court |later issued an order

requiring the confidentiality of deposition transcripts and
exhi bits, prohibiting disclosure of protected information to
anyone other than “parties, counsel for the parties, enployees of
the parties or their counsel, w tnesses, experts retained by the
parties, the Depository Adm nistrator, and the Court-appointed
medi ator.” These instrunents are confidential for 30 days after
the close of the deposition, and certain types of information are
automatically protected even after 30 days have passed. Parties
or witnesses also may seek broader protection for information
that is proprietary or for which there is good cause.

On February 24, 2005, the Board filed its notion for

perm ssive intervention in In re Enron pursuant to Federal Rule

of Gvil Procedure 24(b)(2), for the purpose of gaining access to

di scovery protected by court order in In re Enron. On June 6,

2005, the district court entered an Opinion and Order (“Order”)

granting the Board' s notion to intervene to gain access to the
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ESL website and ordered that the Board conply with the court’s
July 2, 2004 confidentiality order for deposition testinony and
exhibits and all subsequent orders granting confidenti al
treatnent to specified exhibits and testinony. Arthur Andersen
LLP (“Andersen”), the fornmer auditor of Enron Corporation, filed
an appeal on June 12, 2005; and, on June 13, 2005, it filed a
nmotion to stay the Order pending appellate review with the
district court. At the hearing for the notion to stay, the Board
agreed not to access the website or use its party status to
access the depositions and rel ated exhibits. The Board extended
its agreenent through February 7, 2006, after which this Court
granted Arthur Andersen’s notion to stay pendi ng appeal .

John Does | and II, two former Andersen Certified Public
Accountants (“CPAs”) who participated in the Enron audits, noved
to intervene in the appeal on July 13, 2005. Their notion was
granted on August 22, 2005. Andersen and the John Does are the
only parties objecting to the Board’s intervention in In re
Enron.

I

The Board is a state regulatory authority charged under the
Texas Public Accountancy Act (“Act”) with the duty of licensing
and disciplining Texas CPAs as well as pronul gati ng accounti ng

rules. 22 TEX ADMN. CCDE 88 501.51, 505.2; TEX OCC. CODE 8§
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901.151.' The Board may initiate disciplinary proceedi ngs

agai nst a Texas |icensed CPA for violations of rules of

pr of essi onal conduct adopted by the Board as well as for conduct
indicating lack of fitness to serve the public as a professional
accountant. TEX OCC. CODE § 901.502(6), (11) and (12).
Furthernore, the Board is authorized to open investigations if it
determnes that there is a potential violation of its rules,
regul ations, or orders. 22 TEX. ADMN. CODE § 519.21; see also
id. § 519. 20.

The Act contenplates that the Board will gather and receive
information fromthird parties regarding |licensees. See TEX
OCC. CODE § 901.160.2 The Board nust keep information it gathers
or receives regarding disciplinary actions confidential before a
public hearing on the matter. [d. 8§ 901.160(c).

Texas Occupations Code section 901.166 grants the Board

subpoena power. In pertinent part, the statute states:

! The Public Accountancy Act (“Act”) states, “[t]he policy
of this state and the purpose of this chapter are to provide that

a person licensed as a certified public accountant: (A
nalntaln hi gh standards of professional conpetence, integrity,
and | earning; and (B) denonstrate conpetence and integrity in al
dealings with the public . . . .” TEX OCC. CODE 8§
901.005(e)(3). The Board is authorized to adm nister the Act.
Id. 8§ 901.151(a)(1); 22 TEX. ADM N. CODE § 505. 2.

2 Texas Qccupations Code section 901.160 states in pertinent
part, “(a) The board shall nake available at the board’ s offices
in Austin any file maintained or informati on gathered or received
by the board froma third party regardlng a license applicant or
current or former |icense hol der
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(a) The board may issue a subpoena to conpel the attendance
of a relevant witness or the production . . . of relevant
docunent s

tcj if a person fails to conmply with a subpoena, the board,

acting through the attorney general, may file suit to

enforce the subpoena in a district court in Travis County or
in a county in which a hearing conducted by the board may be

hel d.

Id. & 901. 166.

Texas Adm nistrative Code section 501.93 dictates that
i ndi vi dual s must substantively respond in witing to any
communi cation fromthe Board requiring a response and provi de
copi es of docunents pursuant to the Board s requests. It states,
“Failure to tinely respond substantively to witten board
comuni cations, or failure to furnish requested docunentation
and/ or wor ki ng papers constitutes conduct indicating |ack of
fitness to serve the public as a professional accountant.” TEX
ADM N. CODE § 501. 93.

The Board is currently investigating suspected audit
failures that nay have led to the financial collapse of Enron and
its eventual bankruptcy to determne if any violations of the Act
or the Board' s rules were commtted by Texas |icensees.

1]

On August 22, 2005, a notions panel of this Court denied the

Board’s notion to dismss this appeal for lack of jurisdiction in

a one sentence order; still, the Board urges dismssal of this

case. “In this circuit, an oral argunent panel is not bound by a
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nmotions panel’s denial of a notion to dismss.” Inre Gand Jury

Subpoena, 190 F.3d 375, 378 n.6 (5th Cr. 1999) (citing Ventana

Invs. v. 909 Corp., 65 F.3d 422, 425 n.7 (5th Gr. 1995)). Thus,

the notions panel’s denial of the Board s notion to dismss is
subject to reconsideration by this panel. W first determ ne
whet her the district court’s grant of intervention is appeal able
before reaching the nerits.

The Board argues that the district court’s order granting
its notion to intervene is not a final judgnent and that we are
W t hout jurisdiction under 28 U S. C. section 1291 to consider
this appeal.® The Board relies on a Fifth Circuit opinion from
1978: “It is well settled that ‘[a]n order allow ng intervention

is interlocutory and may not be appeal ed i mmedi ately. In re

1975-2 Gand Jury lnvestigation of Associated M|k Producers,

Inc., 566 F.2d 1293, 1301 (5th Gr. 1978) (citing In re Estelle,

516 F.2d 480, 484 (5th Gir. 1976)). In Associated M Ik

Producers, we analyzed the final judgnment rul e exhaustively.
The final judgnent rule is a “dom nant rule of federal appellate
practice.” 1d. at 1297. W noted that “[f]inality as a
condition of review. . . witten into the first Judiciary Act

and has been departed fromonly when observance of it would

3 Section 1291 states, in pertinent part, “The court of
appeals . . . shall have jurisdiction of appeals fromall final
deci sions of the district courts of the United States . ”
28 U.S.C. § 1291.
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practically defeat the right to any review at all.” 1d.

Art hur Andersen argues that the district court’s order
granting intervention is appeal able under the collateral order
doctrine. The collateral order doctrine applies only when there
is “an order, otherw se nonappeal abl e, determ ning substanti al

rights of the parties which will be irreparably lost if reviewis

del ayed until final judgnent.” See, e.qg., United States v. Wod,

295 F.2d 772, 778 (5th Gr. 1961). To fall within the coll ateral
order doctrine, the district court’s order granting intervention
must fulfill three requirenments. First, it nust resolve an issue

separate fromthe nerits of the underlying action. In re Gand

Jury Subpoena, 190 F.3d at 383. Second, it nmust be concl usi ve.

Id. at 381. Third, the order nust be be effectively unrevi ewabl e
on appeal froma final judgnent in the underlying action. [d.
The district court’s order passes this three-prong test for

appeal ability.

The general rule articulated in Associated M1k Producers,

Inc. against appealability of grants of intervention is not
applicable to the instant case. See 566 F.2d at 1301. Under
Rul e 24(b), intervention is typically avail able when a party
seeks to litigate its own “claimor defense” wthin the context
of an ongoing litigation. Thus, ordinarily, a grant of
intervention is only one step along the path to reaching a final

judgnent on the intervenor’'s claim See Cohen v. Beneficial |nd.
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Loan Corp., 337 U S.541, 546 (1949)(stating that section 1291

“di sall owf s] appeal from any decision which is tentative,

informal or inconplete” and permts no appeal of decisions “where
they are but steps towards final judgnent in which they wll
merge”). In such cases, the grant of intervention is nost
appropriately and efficiently appealed along wth any final

j udgnent rendered on the intervenor’s clains. However, the
question of whether or not the Board may intervene is plainly

i ndependent from the underlying case. The Board is not seeking

tolitigate any claimin In re Enron and no final judgnment on any

claimby the Board will ever be had in the action. Wether the
Board shoul d have access to the ESL website and confidenti al
deposition transcripts and exhibits has no bearing on the nerits
of the underlying securities fraud action.

The proposition, invoked by the Board, that “a discovery
order incident to a pending action is not subject to appeal,”

Honig v. E. 1. duPont de Nenours & Co., 404 F.2d 410, 410 (5th

Cr. 1968), does not dictate the outcone in the instant case. In
Honig and its successors, the discovery at issue involved the
principal parties, not an intervening party that has no stake in
the nerits of the underlying action. W find the instant order
granting intervention conclusively determ nes the disputed

guestion because there is “no ‘plain prospect that the trial

court may itself alter the challenged ruling(s).’” S. Mthodist
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Uni v. Assoc. of Whnen Law Students v. Wnne & Jaffe, 599 F. 2d

707, 712 (5th Gr. 1979)(citing United States v. QGurney, 558 F.2d

1202, 1207 (5th Gr. 1977)).
The district court order granting intervention is
effectively unrevi ewabl e on appeal froma final judgnent. An

appeal froma final judgnent in the underlying securities fraud

action will not bear on the Board for the reason that the Board
is not a principal party to that underlying action. |In the
meantinme, the Board will have had access to the ESL website.

Thus, it is appropriate to hear Arthur Andersen’s appeal of the
order granting intervention at this stage of the litigation. W
turn to the nmerits.
|V
The decision to permt intervention under Rule 24(b)(2)
requires a threshold determ nation that the “applicant’s cl aimor
defense and the nmain action have a question of law or fact in

comon.” Howse v. S/V “Canada Goose 1", 641 F.2d 317, 322 (5th

Cr. 1981) (citing FED. R CIV. P. 24(b)(2)). “The determ nation

is not discretionary; it is a question of |aw ld. (citing

Stallworth v. Minsanto Co., 558 F.2d 257, 269 (5th Gr. 1977).

Art hur Andersen argues that, under Deus v. Allstate

| nsurance Co., 15 F. 3d 506 (5th Cr. 1994), the Board did not

nmeet the criteria for intervention set forth in Rule 24(b)(2)

requiring it to have a claimor defense with a question of |aw or
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fact in common with the main action. Wile Deus remains good
law, it is distinguishable fromthe instant case on its facts.
Art hur Andersen’s argunent fails.

I n Deus, an insurance agent brought suit against his
enpl oyer for breach of contract and workers’ conpensation
benefits. 1d. at 511-12. First, the plaintiff’s original
attorneys sought to intervene in order to collect on their
retainer contract wwth plaintiff. 1d. at 520-21. The district
court did not address the pending intervention in a ruling that
set aside the jury verdict against the enployer and granted the
enpl oyer’s Rule 50(a) notion for judgnent as a matter of |aw
Id. at 521. The intervenors filed a notion to anend the court’s
order, but the court denied their notion “because the
intervention issue was collateral for the purpose of the finality
of the judgnent.” |1d. The Court reasoned that “[a]n order that
adj udi cates fewer tha[n] all the clains or rights of fewer than
all the parties does not termnate the action as to any clainms or
parties” and that “[a] claimfor attorneys’ fees generally is not
part of the nmerits to which the fees pertain.” 1d. Thus, the
Court held that its order was nerely interlocutory and not
appeal able until final judgnent was entered. |d. at 522.

Meanwhi | e, the National Nei ghborhood Ofice Agents’ C ub
(“NNOAC’), a programof the enployer, also sought to intervene so

that it could unseal the record. Id. at 525. The district court
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record was seal ed during nost of the discovery process and
t hroughout the trial. [1d. The district court denied NNOAC s
nmotion to intervene, claimng it |acked jurisdiction because it
m st akenly thought that its order in which it set aside the jury
verdict was a final judgnent. 1d. On appeal, the Court decided
that while it usually would remand for the district court to
consider the intervention on the nerits, as a matter of law it
woul d be an abuse of discretion to grant the intervention to
NNOAC. 1d. The Court reasoned that NNOAC had no rights or
clains that it wanted the district court to adjudicate. 1d.
The only purpose of the attenpted intervention was to gain
access to docunents and testinony that are subject to the
protective order. The desire to intervene to pursue the
vacating of the protective order and/or the unsealing of the

record is not a justiciable controversy or claim absent
sone underlying right creating standing for the novants.

Art hur Andersen maintains that Deus establishes that, as a
matter of law, it is an abuse of discretion to allow intervention
merely to obtain access to discovery—-even if the objective is to
use that discovery in a simlar or related | awsuit. However, the
Court in Deus arrived at its holding, with respect to the latter
intervening parties, in light of its having just dism ssed the

plaintiff’s clains.* Thus, the Court summarized “[the parties

4 The Court in Deus illustrated its point with Cunni ngham v.
Rolfe, 131 F.R D. 587 (D. Kan. 1990). “[Il]n Cunningham. . . ,
the court found that perm ssive intervention was not appropriate
where the applicants were nerely trying to gain access to
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seeking intervention] have no personal interest affording them
standing to intervene.” |d. at 526. In the absence of a |live
controversy in a pending case, an intervenor would need standi ng
to intervene.

In contrast, there is no Article Ill requirenent that
i ntervenors have standing in a pending case. Therefore, Deus is

i napplicable. In Ruiz v. Estelle, 161 F.3d 814 (5th Gr. 1998),

we held “that Article Il does not require intervenors to
i ndependent|ly possess standing where the interventionis into a

subsisting and continuing Article Ill case or controversy and the

ultimate relief sought by the intervenors is al so being sought by
at | east one subsisting party wth standing to do so.” 1d. at
830 (enphasis added). This approach is consistent wth the

outcones in Dianond v. Charles, 476 U S. 54 (1986) (holding that

i ntervenor could not pursue an appeal w thout establishing his
standi ng where the party on whose side he had intervened had

deci ded not to appeal) and Kendrick v. Kendrick, 16 F.2d 744, 745

(5th Gr. 1926) (“An existing suit within the court’s
jurisdiction is a prerequisite of an intervention.”).
Art hur Andersen further argues that the Board, through its

statutory grant of authority, has other neans of obtaining the

di scovery materials generated in an earlier products liability
suit for use in their own products liability case against the
sane defendant.” Deus, 15 F.3d 506, 525 (5th Cr. 1994)
(enphasi s added).
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information it seeks. Again, it relies on Deus: “lIntervention
generally is not appropriate where the applicant can protect its
interests and/or recover on its claimthrough sone other neans.”

Deus, 15 F.3d at 526. Because Deus relies on Diaz v. Southern

Drilling Corporation, 427 F.2d 1118 (5th Gr. 1970), for this

proposition, its holding is limted to intervention as of right.

In Diaz, the appellant argued, inter alia, that the intervention

of the United States for the purpose of requesting a deposition
was i nproper. |d. at 1124. The Court found that the
intervention was proper. 1d. at 1125. The Court held that
because the United States Governnment woul d have difficulty

getting in personamjurisdiction in the United States over

appel lant, a Swi ss corporation, practicality dictated that the
intervention should stand. [d. at 1124-25. D az was an appeal
of a notion to intervene as of right under Rule 24(a)(2). That
rule, unlike Rule 24(b)(2), nmakes an applicant’s ability to

protect his interests a criteria for intervention.?®

> Rule 24(a)(2) states:

Intervention of Right. Upon tinely application anyone shal
be permtted to intervene in an action . . . (2) when the
applicant clains an interest relating to the property or
transaction which is the subject of the action and the
applicant is so situated that the disposition of the action
may as a practical matter inpair or inpede the applicant’s
ability to protect that interest, unless the applicant’s
interest is adequately represented by existing parties.

FED. R CV. P. 24(a)(2).
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The Board has questions of fact and law in comon with the
Enron litigation since it is investigating alleged audit failures
that nmay have led to Enron’s coll apse to determ ne whether any
Texas-1icensed CPAs violated the Public Accountancy Act or the
Board’s rules. This holding conports with the observation that
the “claimor defense” portion of Rule 24(b)(2) has been

construed liberally. |In re Estelle, 516 F.2d at 485; see al so

SEC v. United States Realty & I nprovenent Co., 310 U. S. 434, 459

(1940) (“This provision [Rule 24(b)(2)] plainly dispenses with
any requirenent that the intervenor shall have a direct personal
or pecuniary interest in the subject of the litigation.”).
\%
We now address Arthur Anderson’s contention that the
district judge inproperly granted the Board intervention. W
review the district court’s grant of intervention for abuse of

di scretion. Stallworth v. Monsanto Co., 558 F.2d 257, 269-70

(5th Gir. 1977).

In addition to the aforenenti oned argunents, Arthur Anderson
puts forth several policy argunents contending that the district
j udge abused her discretion. It clains the district court abused
its discretion by disregarding the policies of federalismand
comty that Arthur Andersen alleges are inplicated in the Oder
granting intervention. Arthur Andersen contends that, prior to

its intervention in In re Enron, the Board had already used its
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state law i nvestigative powers to conduct exhaustive

i nvestigations of Appellant Andersen and nunerous individual
Texas CPAs relating to the all eged abuses resulting inthe In re
Enron litigation. Andersen maintains that it has repeatedly

all owed the Board to access its docunent storage facility,
resulting in the Board’s filing and settling an adm nistrative
action agai nst Andersen that resulted in the revocation of its
license to practice accounting in Texas. Andersen further

mai ntains that, after the revocation of its |icense, the Board

conti nued nmaeki ng additional discovery denmands on it and acquired

el ectronic docunents. In addition, the Board required Appellants
John Doe | and |1, and other third-party w tnesses who have been
or will be deposed in In re Enron, to provide witten responses

to questions; required these individuals to appear before the
Board for questioning under oath; and has access to the “nassive
public record” conpiled by other governnental bodies.

Art hur Andersen conplains that despite this four-year
i nvestigation, the Board has not filed any fornmal conpl aint
agai nst the Does or any other third-party witness.® Arthur
Andersen further conplains that the Board filed its notion of

intervention in this case days after a state court in Travis

6 After the close of briefing in this appeal, the Board in
fact issued a conplaint in which it alleges violations of the
Board' s rules and statutes in connection with audits of the
financial statenents of Enron and related entities.
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County refused its notion to enforce subpoenas it served on the
Does and others. Later, as part of a settlenent, the Board
wWthdrew its investigatory subpoenas and agreed that it would not
rei ssue those subpoenas or seek testinony fromthe CPAs unless it
later filed an adm nistrative conpl aint pursuant to Texas state
law.” As a result, Arthur Andersen argues that the district
court’s order granting intervention to the Board effectively
expanded the investigative powers of a state agency beyond those
granted by state law, and interfered with the ability of Texas
state courts to oversee the agency’'s exercise of such powers.

The Board contends that the Order granting intervention is
strictly within the province of the district court and in no way
i npedes the ability of any state court to effectively enforce
state | aw governing the Board. W agree. State |aw governing
the Board s investigatory powers does not conment on what tactics
the Board may not take in conducting its investigations. 1In
granting the Board subpoena powers, Texas COccupati ons Code
section 901. 166 states that a person may chal |l enge a subpoena
i ssued by the Board in state court. It does not create any other

substantive limt on the Board' s investigatory power.

" The settlenent order resulting fromthe state court
litigation is severely redacted, and it is unclear if the Board
agreed to these terns. |In any event, the Board has filed an
adm ni strative conplaint pursuant to Texas state |law. Thus, it
appears that the Board may rei ssue those subpoenas pursuant to
the settl enent order.
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Further, Arthur Andersen argues that the Oder is contrary
to inportant federal policies. It clainms that protective orders
are often entered by the court pursuant to a stipul ati on anong
the parties so that the parties and the court can forego
di scovery disputes. Arthur Andersen enphasizes that it had
settl ed expectations of confidentiality. However, we have
previ ously addressed nodification of protective orders,
supporting the district court’s exercise of discretion here. In

United States v. United Fruit Co., 410 F.2d 553 (5th Gr. 1969),

we addressed the district court’s denial of a conpetitor’s
attenpt to access court protected divestiture plans and ot her

docunents. W said, “[t]he Suprene Court in Ex Parte Uppercu has

decreed that so long as the object of the notion physically
exi sts, anyone needing it as evidence at a trial has a right to
call for it, unless sone exception is shown to the general
rule.”® 1d. at 556 (internal footnote omtted). Further, the
Board itself nust adhere to the order requiring the
confidentiality of deposition transcripts and exhibits.

Finally, the Board argues that this Court owes deference to
the district court since the district court is best situated to
determne if anyone woul d be harned by the Board' s access to this

informati on. The Board enphasizes that the district judge has

8 Ex Parte Uppercu, 239 U S. 435 (1915), involved a notion
for access to seal ed depositions in a settled case.
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overseen this case for several years, knows the common issues of
| aw and fact presented by the main action and the clains of the
Board, and found no prejudice or harm |t also urges deference
to the district judge s evaluation of whether the Board’' s

intervention will unduly delay or prejudice the adjudication of

the rights of the original parties. United Fruit supports the

proposition that this court should defer to the district court’s
judgnent in deciding whether to enforce the protective order,
given the judge' s detail ed know edge of the record. |[|d. at 557.
Nonparties to a case routinely access docunents and records
under a protective order or under seal in a civil case through
nmotions for perm ssive intervention under Rule 24(b)(2). See,

e.q., San Jose Mercury News, Inc., 187 F.3d 1096, 1100 (9th G

1999); EEOC v. National Children’s Center, 146 F.3d 1042, 1045

(D.C. Cr. 1998). The Board’ s intervention does not “unduly

del ay or prejudice the adjudication of the rights of the original
parties.” FED. R CV. P. 24(b). Further, permssive
intervention is within a court’s discretion. See EECC, 146 F. 3d
at 1046). Texas granted the Board broad powers of investigation
to oversee the public interest in maintaining high standards of
conpetence and integrity in the practice of public accountancy.
Since state | aw does not explicitly limt the Board’'s

i nvestigatory powers through the nmechanismof its intervening in

this case, federalismand comty concerns are not inplicated.
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The state statutes governing the Board do not indicate any
intention by the state that the Board’ s investigatory powers are
to be scrutinized and strictly regulated by the state.® The
district judge did not abuse her discretion.

For the foregoing reasons we AFFIRM the district court’s

O der.

° Mbreover, the Texas Court of Appeals has found the statute
to be constitutional, “not amount[ing] to an unwarranted
regul ation of private business.” Texas State Bd. of Pub.
Accountancy v. Fulcher, 515 S.W2d 950, 956 (Tex. C v. App.
1974) .




