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This appeal arises from a six-week trial in which the
Governnent charged that Enron and Merrill Lynch enployees of
engaged in a conspiracy and schene to defraud Enron and its
sharehol ders by “parking” an Enron asset -- an equity interest in
t hree power-generating barges noored off the coast of N geria --
with Mrrill for six nmonths for the purpose of artificially
enhanci ng Enron’ s 1999 end- of -year earnings report. Merrill agreed
toinvest $7 mllion to purchase equity in the barges so that Enron
could record $12 million in earnings and neet its forecasts. The
Gover nnent contended, however, that the sale was a sham because

Enron executives orally promsed Merrill a flat fee of $250, 000 and



a guaranteed 15%annual rate of return over the six-nonth period of
Merrill’s investnent; Enron executives allegedly prom sed that
Enron or an affiliate would buyback Merrill’s interest in the
barges if no third party could be found. Such a buyback agreenent,
t he Gover nnment cont ended, rendered Merrill’s interest in the barges
risk-free, nmeaning that Enron’s accounting of the deal as a sale
rather than a | ease was false. The jury agreed and convicted the
appel l ants of conspiracy and wire fraud. Additionally, appellant
Brown was convi cted of perjury and obstruction of justice. For the
reasons stated below, we reverse the conspiracy and wre-fraud
convi ctions of each of the Defendants on the | egal ground that the
governnent’s theory of fraud relating to the deprivation of honest
services — one of three theories of fraud charged in the
Indictnent --— is flawed. We further vacate appellant Fuhs’'s
conviction on the ground that the evidence is insufficient to
support his conviction. Finally, we affirm appellant Brown’s
convictions of perjury and obstruction of justice.
I

The trial below involved six Defendants. Sheila Kahanek, an
accountant by training and a Senior Director in Enron’s
Asi a/ Pacific/Africal China (“APACH ") energy di vi si on, was acqui tted
of all charges against her. Daniel Boyle, an Enron Vice President
of d obal Finance, was convicted on all counts agai nst hi mand does
not appeal. The following four Merrill Lynch executives (the

“Defendants”) were convicted on all counts agai nst themand appear
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before us on appeal: JimBrown, the head of Merrill’s Strategic
Asset and Lease Finance Goup in New York Cty; WIIliam Fuhs, a
Vi ce President under Brown in the New York office; Daniel Bayly,
the head of Merrill’s dobal |Investnent Banking division; and
Robert Furst, a Merrill executive answering directly to Bayly,
responsi bl e for generating business from Enron.

A

The Ni gerian barges at the heart of this case were held by
Enron’s APACH energy division. At the close of 1999, APACH was
pressured to nonetize or sell assets in order to show a gain and
nmeet earnings targets that, in turn, would allow Enron as a whol e
to neet the conpany’s forecasted earnings for the final quarter of
1999. Various attenpts at selling APACH 's primary asset, the
barges, to an i ndustry buyer were nade in the final nonths of 1999,
but each prospective deal collapsed. In early Decenber 1999, Enron
executives di scussed the need for an “energency alternative.” Wen
executives were inforned that the barges would not be sold by
year’s end, they responded that a “friend of Enron,” Merrill Lynch,
m ght be able to buy the barges and “help Enron out.”

In | ate Decenber, Enron approached Merrill about buying the
bar ges. Boyl e discussed the deal with Furst, Merrill’s Enron
relati onshi p manager. Furst communicated with others at Merrill,
i ncl udi ng Bayly, Brown, and Schuyl er Tilney, the head of banking in
Merrill’s Houston office. Furst explained that Enron’s then-
Treasurer, Jeff McMahon, “asked Merrill to purchase $7 [million] of
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equity in a special purpose vehicle that will allow Enron to book
$10 [mIlion] of earnings. The transaction nmust cl ose by 12/31/99.
Enron is viewing this transaction as a bridge to permanent equity
and they believe [Merrill’s] hold will be for | ess than six nonths.
The investnent would have a 22.5% return.” Furst enphasized the

i nportance of fostering an ongoi ng busi ness rel ati onship with Enron

and that the deal offered Merrill a chance to differentiate itself
from other investnent banks. When Furst explained the deal to
Kat heri ne Zri ke, chief counsel for Mrrill’s dobal | nvestnent

Banki ng, Zri ke noted her concern due to the year-end nature of the
deal, its unique quality, and a |ack of due diligence.?

Furst and Brown conmmuni cated by fax regarding the deal, and
Brown noted his concerns: “Enron credit/performance risk,” a |lack
of “repurchase oblig. fromEnron,” and the “reputational risk” of
“aid[ing]/abet[ting] Enron incone stnt. mani pulation.” Brown also
communi cated his concerns to Fuhs, who in turn comunicated the
risks, including the risk of aiding Enron wth “incone

mani pul ation,” to Tina Trinkle, an anal yst. Due to these concerns,

the short tineline, and a | ack of informati on about the deal, sone

1On Decenber 1, 1999, Merrill reissued its policy, warning of
probl emati ¢ end-of -year transactions by clients seeking to show
gains or losses prior to the end of the year. “Cients wishing to
effect a sale and then reestablish a position nust be advised that
there can be no prearrangenent as to the availability of the
financial instrunent or the specific purchase price, if and when
the client decides to reestablish the position.”
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Merrill enpl oyees, including Trinkle, thought the deal woul d not go
t hr ough.

According to the Governnent, the barge deal proceeded because
Enron agreed that either it or an affiliate would repurchase the
barges fromMerrill if a third-party buyer could not be found and
that Enron would pay a fixed rate of return for the duration of
Merrill’ s hold of the interest in the barges. Ben disan, a
col l eague of Boyle’'s and a Governnent wtness, testified that
multiple sources informed him of Enron’s oral guarantee that
Merrill would be taken out of the transaction within six nonths for
a set return on the investnent.

On Decenber 22, Bayly, Brown, Furst and ot hers (excl udi ng Fuhs
and any | awyers) participated in a conference call about the deal
(the “Trinkle call”). Furst and Til ney expl ai ned t hat Enron needed
to sell the barges by year-end in order to book additional earnings
in 1999 and that soneone at Enron indicated that Enron woul d agree
to take Merrill out at a fixed rate of return. Bayly asked for a
written assurance to support Enron’ s prom se, and soneone responded
that a witing was not possible because such an assurance would
prevent Enron from receiving the accounting treatnent it sought
with the deal. But either Furst or Til ney responded that Enron had
given its strongest verbal assurances that Merrill would not own
the barges after June 30. That sanme day, Brown and Fuhs received
an e-mail from Furst’s office in Dallas, describing sone of the
material ternms of the deal including that Bayly would confirm
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Enron’s prom se with senior Enron managenent. 1In a |later neeting
wth Furst that day, Zrike warned that for Enron to show the sale
as a profit on its books, Merrill would have to own the barges
outright wthout any buyback agreenent. Furst stated that the
agreenent contenplated only Enron’s attenpt to remarket the barges.
Zrike restated her concerns in afternoon neetings with Bayly on
Decenber 22, where the CGovernnent alleges Bayly had a duty, under
Merrill’s policy, to disclose his awareness of Enron’s buyback
promse to Zrike but failed to do so. At the end of the day on
Decenber 22, Furst e-nailed Boyle to announce the conference cal
bet ween Bayly and Enron managenent — Andrew Fastow, MMhon, and
Boyle -— for 9:30 the next norning.

According to Governnment witness Eric Boyt, an accountant for
APACHI , bot h Fastow and Boyl e said that during the conference call,
Fastow prom sed that Merrill would not own the barges for |onger
than six nonths and that if Enron could not facilitate a buyer, it
woul d “guarantee a 15 percent buyback within six nonths.” 1In this
vein, Boyle authored an e-nmail explaining the transaction as
follows: “[Merrill’s] decision to purchase the equity was based
solely on personal assurances by Enron senior nmanagenent to
[Merrill] that the transaction would not go beyond June 30, 2000.”
Al t hough Brown was not on the Decenber 23 conference call, the
Governnent al |l eges that he understood Fastow s prom se on Enron’s
behal f; this allegation is supported by Brown's later e-nmail of
March 2001, describing a simlar, prospective deal: “lI would
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support an unsecured deal provided we had total verbal assurances
from|[the conpany’s CE.O or CFO] . . . . W had a simlar
precedent with Enron | ast year, and we had Fastow get on the phone
with Bayly and | awyers and prom se to pay us back no matter what.
Deal was approved and all went well.”

Followng this call, the initial draft of the “engagenent
letter” for the deal, including reference to Enron’s oral buyback
prom se, was circul ated. On Decenber 28, Boyle sent out a revised
versi on of the engagenent letter, wth “strike-through” indicating
proposed renoval of the | anguage about the annual rate of return
and that Merrill’s interest would be subsequently sold or
repurchased by Enron or an Enron affiliate. Another draft, with
the oral promses redacted entirely, was circulated shortly
thereafter and signed by Brown and Fastow.

At the end of 1999, Enron recorded the barge deal and booked
from it $12,563,000 in earnings. The Governnent argues this
booki ng was a fal se entry because Merrill’ s i nvestnent was never at
risk in the light of the guaranteed buyback, advisory fee, and
fixed rate of return. These oral but material terns, according to
the Governnent’s witnesses, required that the deal be booked as a
| oan rather than as a sale.

The CGovernnent further asserted that the parties’ conduct,
bet ween the end of 1999 and June 2000, was consistent with Enron’s
oral promse to buy back the parked barges from Merrill: Enron
wired a $250,000 “advisory fee” to a Merrill account at Citibank
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even though Brown testified that Merrill did not provide advisory
services; Merrill did not nonitor Enron’s attenpts to remarket the
barges during the interimperiod; efforts to remarket the barges on
APACHI s behal f were notivated by a desire to preclude Enron from
having to repurchase them from Merrill; Enron contacted Furst
seeking an extension of the deadline; and Merrill drafted for
Furst’s signature a letter to Enron demandi ng that Enron purchase
the barges by June 30 for $7,510,976.65, a nunber that was
consistent with the terns of the oral guarantee. Before the letter
left Merrill, however, Fuhs contacted Furst and told himthat Enron
had |ined up a buyer, an entity called LIM2.2 LIJM2 served as a
tenporary warehouse for Enron assets, according to disan's
testi nony, and was not wholly independent from Enron.

Merrill and LIM2 closed the deal for the resale on June 29,
2000, when LIJM2 paid Merrill $7,525,000 for its interest in the

barges.® That figure represented exactly six-nonths’ return at a

2Brown, Bayly, Furst, and other Merrill enployees invested in
a Merrill partnership which in turn invested in LJIM. Br own
invested $32,500 of the $400 million LIJM2 fund; Furst and Bayly
each invested $130, 000.

83ln turn, the plan was for LIJM2 to also flip the interest in
the barges after the end of 2000 so that Enron woul d not have to
show that the profits earned in 1999 were “unwound.” In return for
Enron’s use of LJM2's bal ance sheet in this manner, Enron was to
pay LJM2 a flat $350,000 fee and a 15% annual rate of return for
the period it held the barges, and ensure that LIJM2 woul d be taken
out of the investnent by January 15, 2001. An industry buyer, an
ener gy conpany, ultimtely bought the barges during the period LIM
held the barges; tellingly, this ultinmte buyer conducted purchase
negotiations with APACH , not with LIJM2 which held the barges in
nane.



rate of 15% annually. I ncl uding the $250,000 “advisory fee”
received at the end of 1999, Merrill nade $775,000 on its
investnment in the barges. At the close of the deal, Fuhs e-mailed
Brown and Furst to inform them that the noney had been paid to
Merrill and referred to the fact that Brown and Furst (along with
Bayly) were investors in LIJM2 and as such still bore aninterest in
t he barges.
B

The Governnent charged all six Defendants with one count of
conspiracy and two counts of wre fraud. The conspiracy count
al l eged a conspiracy under 18 U.S.C. 8§ 371 to conmt wire fraud in
violation of 8§ 1343 (the “nobney or property” charge) and § 1346
(the “honest services” charge), and to falsify Enron’s books and
records in violation of 15 U S.C. 8§ 78mb)(2), (b)(5) and 78ff, and
17 CF.R 8 240.13b2-1 (the “books and records” charge). The
substantive wire fraud counts were based upon two interstate
transm ssi ons between Houston and New York. The Governnent also
charged Brown with perjury before a Gand Jury in violation of 18
US C 88 1623 and 3551, and with obstruction of a Gand Jury
investigation in violation of 18 U S.C. 88 1503 and 3551.

The six Defendants were tried together by jury over six weeks.
At the close of the Governnent’'s case in chief, each Defendant
moved for a judgnent of acquittal under Rule 29(a), claimng that
t he Governnent’ s evidence was insufficient to sustain a conviction
on any count of the Indictnent. The district court reserved ruling
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on the notions wunder Rule 29(Db). Boyle and the appealing
Def endants were convicted of the conspiracy and wire fraud counts;
Kahanek was acquitted. Brown was additionally convicted on the
perjury and obstruction counts. The Defendants renewed their
nmotions for acquittal, and the court denied the notions in the
Iight of “substantial evidence justifying an inference of guilt
wWth respect to each.” Brown was sentenced to 46 nonths’
i nprisonnment; Bayly was sentenced to 30 nonths’ inprisonnent; and
Furst and Fuhs were each sentenced to 37 nonths’ inprisonnent.
|1

The Defendants raise nunmerous 1issues on appeal. The
Def endants’ broadest attack on their convictions suggests that,
even if the Governnent proved all the allegations in the
Indictnent, the alleged schene would not run afoul of the wre
fraud statutes -- there was no deprivation of Enron’s intangible
right to the honest services of its enployees, and there was no
schene to defraud Enron and its sharehol ders of noney or property.
The Defendants also claimthat the crine of conspiracy does not
apply to the falsification of a corporation’ s books and records
because of explicit statutory |anguage to that effect. 15 U S. C
US C 8 78mb)(2), (b)(5 and 78ff. The Defendants rai se nunerous
further clains regarding 1) jury instructions on the theory of the
defense, good faith, and the materiality requirenment of the books-
and-records charge; 2) evidentiary and related rulings, npst
not ably, adm ssion into evidence of an i ncul patory e-nmail by Brown,

10



al l owance of testinony as to Furst’s belief that the barge dea
i ncluded an Enron guarantee, exclusion of an expert wtness on
accounting standards, failure of the court to order disclosure of
al l egedly excul patory evidence in the formof details of Fastow s
interviewwth the FBI, and exclusion of inpeachnent evidence in
the form of contradictory statenents by Fastow, 3) the denial of
their individual notions for acquittal and the sufficiency of the
evi dence supporting their convictions; and 4) the cal culation of
their sentences. Brown additionally appeals the | egal and fact ual
sufficiency of the evidence supporting his convictions for perjury
and obstruction of justice, and Fuhs additionally alleges
prosecutorial msconduct in the form of a repudiation of a
stipulation pertaining only to him

Because we hol d that the honest-services theory of wire fraud
does not extend to the circunstances as contended by the
Governnent, we vacate the conspiracy and wire-fraud convictions.
We therefore do not reach the remaining i ssues, with the exception
of the denial of the Defendants’ notions for acquittal, which we
reverse only as to Fuhs, and Brown’s appeal of his separate perjury
and obstruction convictions, which we affirm

1]
A
W begin with the Defendants’ broad attack on the |egal

sufficiency of the Governnent’s assertion of crimnal liability.
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We review the legal sufficiency of an Indictnment de novo. United

States v. Caldwell, 302 F.3d 399, 407 (5th Gr. 2002).*

The Indictnment charged the Defendants with one count of
conspiracy and two substantive counts of wre fraud. The
conspiracy count alleged a conspiracy to violate two different
statutes. The first statute is the wire-fraud statute, 18 U S. C
§ 1343, which reads:

Whoever, having devised or intending to devise
any schenme or artifice to defraud, or for
obt ai ni ng noney or property by neans of false
or fraudul ent pretenses, representations, or
prom ses, transmts or causes to be
transmtted by neans of wre, radio, or
television comunication in interstate or
foreign conmmerce, any witings, si gns,
signals, pictures, or sounds for the purpose
of executing such schene or artifice, shall be
fined under this title or inprisoned not nore
than 20 years, or both. If the violation
affects a financial institution, such person
shall be fined not nore than $1, 000,000 or
i nprisoned not nore than 30 years, or both.

Fol | ow ng the Suprenme Court’s decisionin MNally v. United States,

483 U.S. 350 (1987), that 8 1343 only protects “noney or property”
and not an enployer’s or the public’s right to the honest services
of enployees and public officials, Congress added 8§ 1346, which

r eads:

“The CGovernnent notes sonme confusion as to whether the
Def endants’ argunent challenges the legal sufficiency of the
I ndictnent or the sufficiency of the jury instructions. If the
|atter, the Defendants’ failure to object during the charge
conference woul d render our standard of reviewone for plain error.
However, it is clear the Defendants nount a facial challenge to the
| ndictnent, and the Governnent accepts the propriety of de
Nnovo revi ew.
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For the purposes of this chapter, the term
“schene or artifice to defraud” includes a
schene or artifice to deprive another of the
i ntangi bl e right of honest services.

Thus, the conspiracy count recited two objects of the alleged
conspiracy to comnmt wire fraud, nanely, the fraudul ent deprivation
of Enron’s intangible right to the honest services of its
enpl oyees, and the fraudulent deprivation of Enron’s noney or
property. The second crimnal statute is 15 U S.C. 8§ 78ff, which
puni shes

[a]ny person who wllfully violates any

provi sion of this chapter (other than section

78dd-1 of this title), or any rule or

regul ation thereunder the violation of which

i s made unl awful or the observance of which is

requi red under the ternms of this chapter, or

any person who willfully and know ngly nakes,

or causes to be nade, any statenent in any

application, report, or docunent required to

be filed under this chapter or any rule or

regul ati on thereunder
Thus, the conspiracy count alleged violation of the requirenents
set forthin 15 U S.C. §8 78mb)(2),(5) and 17 C F. R 8§ 240.13b2-1.°

Because the jury was not asked to indicate the basis for its

verdi ct, the Governnent nust prove all three theories in order for

us to affirmthe convictions. Yates v. United States, 354 U S. 298

(1957). The Defendants argue that the Governnent has proved none

of the three theories it alleges in the Indictnent.

*No person shall directly or indirectly, falsify or cause to
be falsified, any book, record or account subject to Section
13(b) (2) (A) of the Securities Exchange Act.” 17 C. F. R §8 240. 13b2-
1
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B
Wre fraud is (1) the formation of a schene or artifice to
defraud, and (2) use of the wires in furtherance of the schene.

See Pereira v. United States, 347 U. S. 1, 8 (1954); United States

v. Caldwell, 302 F.3d 399, 406 (5th Gr. 2002). Violation of the

wre-fraud statute requires the specific intent to defraud, i.e.,

a “conscious know ng intent to defraud,” United States v. Reyes,

239 F.3d 722, 736 (5th Gr. 2001); however, specific intent to
defraud need not be charged in the |ndictnent.

Honest-services wire fraud is wire fraud in which the schene
or artifice to defraud “deprive[s] another of the intangible right
of honest services.” 18 U S.C. § 1346. This provision can be
understood only in the light of the long history of the mail- and
wre-fraud statutes, which were intentionally witten broadly to
protect the mail and, later, the wires frombeing used to initiate

fraudul ent schenes. See McNally, 483 U. S. at 356. Over tine, the

| ower courts came to construe the fraud statutes to protect not
just noney and property but also intangible rights such as the
right to privacy,® and the right to honest services of enployees
and public officials. In MNally, however, the Suprene Court
excised the protection of intangible rights fromthe scope of 8§88
1341 and 1343, holding that the statutes as witten protected only

money and property. The Court explained that the 1909 anendnent

6See, e.qg., United States v. Condolon, 600 F.2d 7 (4th Cr.
1979); United States v. Loudernman, 576 F.2d 1383 (9th Cr. 1978).
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adding “or for obtaining noney or property by neans of false or
fraudul ent pretenses, representations, or prom ses” was neant to
confirmthat liability covered not just fraudulent m sstatenents
about existing facts Dbut al so fraudul ent prom ses and
representations about the future. Congress’s wuse of the
disjunctive in specifying “obtaining noney or property” as an
obj ect of the fraud was not neant to expand the crimnal statute
beyond the protection of noney and property. Id. at 358-60.
Congr ess responded by passing 8 1346, which reads inits entirety,
“A ‘schene or artifice to defraud’ includes a schene or artifice to
deprive another of the intangible right of honest services.” 18
U S.C § 1346. As we and other courts have held, 8§ 1346 was
clearly neant specifically to overturn MNally, at l|least wth

respect to the particular intangible right named in the statute,

i.e., the right to honest services. See United States v. Bruni ey,

116 F.3d 728, 733 (5th Gr. 1997) (en banc); United States V.

Rybi cki, 354 F.3d 124, 134, 136-37 (2d GCr. 2003). Thus, the

meani ng of honest services -— given that the statute provides no
perineters -- isto be found in the pre-MNally case | aw. Bruni ey,

116 F.3d at 733; Rybicki, 354 F.3d at 136-37.

We have previously undertaken the task of considering the pre-

McNally case |law. Thus, we have witten, “‘Honest services’ are
services owed to an enpl oyer under state law,” including fiduciary

duties defined by the enployer-enployee relationship. Caldwell,
302 F.3d at 409; Brum ey, 116 F.3d at 734. |In order that not every
15



breach of fiduciary duty owed by an enployee to an enployer
constitute anillegal fraud, we have required sone detrinent to the

enployer. United States v. Ballard, 663 F.2d 534, 540 (5th Cr.

1981). Bal | ard, however, inplies that breach of the duty to
disclose material information is a sufficient detrinent to the
enpl oyer because the materiality requirenent, added to the false
di scl osure or nondi scl osure of information, contenplates that the
undi scl osed information would have |led a reasonable enployer to
change its business conduct. |d. at 541; see also Rybicki, 354
F.3d at 145.7 Here, the Governnent alleged not only the harm
inherent in the failure to disclose material information -- that
the barge transaction presented no risk to Merrill because of the
oral side deal -- but also concrete harns to Enron in the form of
fees paid to Merrill to effect the deal and conpensati on bonuses
paid to Enron enployees that depended on the conpletion of the
bar ge deal

The Seventh Circuit has additionally held that honest-services
fraud requi res sone personal benefit accruing to the duty-breaching

enpl oyee. United States v. Bloom 149 F.3d 649 (7th Cr. 1998).

Here, those sane bonuses would |ikely constitute such a personal
benefit accruing to the Enron enpl oyees taking part in the all eged

scheme.

"The Governnent nust allege materiality in the Indictnment, but

failure to do so is not fatal “if the facts alleged in the
I ndi ct ment warrant an i nference of materiality.” Caldwell, 302 F. 3d
at 4009.
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Thus, the CGovernnent presents a very plausible, even strong,
case for a crimnal deprivation of honest services, alleging a
fiduciary breach -- the failure to disclose the full truth about
the barge transaction -- that resulted in both a personal benefit
(increased bonus) to the duty-breaching Enron enployees and
detrinents (but also benefits) to the corporation itself.?8

Nevert hel ess, the Defendants put forth an equally plausible
argunent that the limting statenents we have expressed i n our past
cases do not demarcate the exact outer-nobst boundaries of honest
servi ces. Instead, those limting statenents represent only
m ni mal di stinctions we have had occasion to declare, and t hus they
do not exhaust the constraints that are appropriate to recogni ze.
Thus, for exanple, we noted in Brum ey that “the boundaries of
‘“intangible rights’ may be difficult to discern, but that does not
mean that it is difficult to determne whether Brumey in

particular violated them” Brumey, 116 F.3d at 733. [If we are

8The CGovernment’s contention that Enron suffered a detrinent
is not trouble-free. The breach in question resulted in an
increase in Enron’s stock price, an imrediate benefit Enron
specifically sought. The Defendants indeed argue explicitly that
their actions benefitted the conpany for this very reason.
Certainly, from a practical and short-term perspective, this is

true. The Governnent clains that the detrinment was Enron’s
spending noney (in the form of fees paid to Merrill and bonuses
paid to enpl oyees) for the “sol e purpose of m sl eadi ng sharehol ders
and the investing public.” This theory is not fully convincing

absent the inplicit claimthat this specific deal led to Enron’s
unravel i ng, a causal connection for which there is no substanti ated
support. Nevertheless, we will assune for purposes of this opinion
that the alleged detrinent satisfies that elenent of honest-
services fraud.

17



not to |lapse into defining a common |aw crine, the outer boundary
of this facially vague crim nal statute nust be determ ned fromthe
factual circunstances supporting affirmed convictions, not by
negative inplication from the few constraints nentioned in
di sparate cases.® |n essence, the Defendants argue that between
the core of cases affirm ng honest-services fraud convictions and
the shell of cases reversing them there is a gap, a lacuna, a
vacuum a no-man’s |land, a demlitarized zone, in which this case
awkwardly sits al one.

Appraising this argunent requires a study of the case law to
under st and what behavior justifies crimnal liability. W begin by
noting that the Governnent urges the broadest readi ng by relying on
the barest reiteration of the few constraints we have previously
acknow edged, even going so far as to argue that no detrinent aside
from the fiduciary breach itself is necessary because “it is
sufficient for the governnent to show that the defendants viol ated
a duty inposed by state law. . . . The plain text of Section 1346

does not require any detrinent . . . beyond proof that the
schene or artifice to defraud ‘ deprive[d] another of the intangible

ri ght of honest services. G ven our repeated adnonition that
“not every breach of fiduciary duty works a crimnal fraud,” see

Bal | ard, 663 F.2d at 540 (quoting United States v. George, 477 F.2d

Put another way, the Defendants argue that the scope of
honest-services fraud is defined by the set of cases in which
convi ctions have been upheld, not by the conpl enent of the set of
cases in which convictions have been reversed.
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508, 512 (7th Gr. 1973)), we consider such a broad theory of
liability with caution.?®

Turning to the case | aw, we are gui ded by the | eadi ng opi ni on
on honest-services fraud, the Second G rcuit en banc decision in

Rybi cki, supra. Rybi cki concluded, and we agree, that cases

uphol di ng convictions arguably falling under the honest services
rubric can be generally categorized in terns of either bribery and
ki ckbacks or self-dealing. The great weight of cases are clear
exanpl es of such behavior.!* The Second Circuit formulated the
followng rule based on its anal ysis:

[A] schenme or artifice to deprive another of
the intangible right to honest services in
section 1346, when applied to private actors,
means a schene or artifice . . . to enable an
of ficer or enployee of a private entity . :
purporting to act for and in the interests of
his or her enployer . . . secretly to act in

It is also worth noting that the Governnent’s argunent is
sonmewhat circular, relying as it does on the statutory text’s use
of the term “honest services.” As already stated, the statute
itself provides not a hint of the definition of the term instead,
it is the case |aw that establishes the neaning of the vague and
anor phous phrase.

1See Rybi cki, 354 F. 3d at 139-44. For bribery/ ki ckback cases,
see United States v. Schwartz, 785 F.2d 673 (9th Cr. 1986); United
States v. Price, 788 F.2d 234 (4th Gr. 1986); United States v.
Ceorge, 477 F.2d 508 (7th Gr. 1973); United States v. Connor, 752
F.2d 566 (11th G r. 1985); United States v. Bryza, 522 F.2d 414
(7th Cr. 1975); United States v. Hasenstab, 575 F.2d 1035 (2d.
Cr. 1978); United States v. lLemre, 720 F.2d 1327 (D.C. Cr.
1983); United States v. Bohonus, 628 F.2d 1167 (9th Cr. 1980);
United States v. Boffa, 688 F.2d 919 (3d G r. 1982). For exanples
of self-dealing cases, see Ballard; Epstein v. United States, 174
F.2d 754 (6th Cr. 1949); United States v. MCracken, 581 F.2d 719
(8th Cr. 1978); United States v. Von Barta, 635 F.2d 999 (2d Cr
1980) .
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his or her or the defendant’s own interests
i nstead .

Rybi cki, 354 F.3d at 141-42.'2 CQur circuit’s analysis has not been
much di fferent fromRybicki’s, although perhaps we have couched our

| anguage nore broadly in terns of an understood di vergence, rather

than a secret conflict, of interests. Thus, in Brum ey, although
we recogni zed that bribery and self-dealing are the paradi gmatic
cases of honest-services fraud, we wote:

“honest services fraud’ contenplates that in

rendering sone particul ar service or services,

t he defendant was conscious of the fact that
his actions were sonething less than in the

best interests of the enployer — or that he
consciously contenplated or intended such
actions. For exanple, sonething close to
bri bery.

Brum ey, 116 F. 3d at 734.
Wiile it may be argued that the Defendants here were consci ous
of the fact that their actions were “sonething less than in the

best interests of the enployer,” at least long term that argunent
relies on the presunption, inherent in the Governnent’s insistent
argunent, that a fiduciary breachis itself a sufficient reflection
of interest divergence. But that view enconpasses every know ng

fiduciary breach, and we neet again our oft-nentioned chariness of

2Note that the Second Circuit dissenters dissented not from
t he narrowness of the construction but fromthe decision to uphold
the statute at all. They would have struck down honest-services
fraud as facially vague, enphasizing that “‘the average citizen
. . must be forewarned and given notice that certain conduct nay
subject him to federal prosecution.’”” 354 F.3d at 159 (Jacobs
Circuit Judge, dissenting) (quoting Brum ey, 116 F.3d at 745-46
(Jol'ly and DeMoss, Circuit Judges, dissenting)).
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maki ng every knowi ng fiduciary breach a federal crinme. Wat nakes
this case exceptional is that, in typical bribery and self-dealing
cases, there is usually no question that the defendant understood
the benefit to himresulting fromhis m sconduct to be at odds with
the enpl oyer’ s expectations. This case, in which Enron enpl oyees
breached a fiduciary duty in pursuit of what they understood to be
a corporate goal, presents a situation in which the dishonest
conduct is disassociated from bribery or self-dealing and indeed
associated wth and concomtant to the enployer’s own imedi ate
i nterest.

Here, the private and personal benefit, 1i.e. increased
personal bonuses, that allegedly diverged from the corporate
interest was itself a prom se of the corporation. According to the
Governnment, Enron itself created an incentive structure tying
enpl oyee conpensation to the attainnent of corporate earnings
targets. In other words, this case presents a situation in which
the enpl oyer itself created anong its enpl oyees an under st andi ng of
its interest that, however benighted that wunderstanding, was
t hought to be furthered by a schene involving a fiduciary breach;
in essence, all were driven by the concern that Enron woul d suffer
absent the schene. Gven that the only personal benefit or
incentive originated with Enronitself -- not fromathird party as
in the case of bribery or kickbacks, nor from one’s own business
affairs outside the fiduciary relationship as in the case of self-
dealing -- Enron’s legitinmate interests were not so clearly
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di stingui shable from the corporate goals communicated to the
Defendants (via their conpensation incentives) that the Defendants
shoul d have recogni zed, based on the nature of our past case |aw,
that the “enpl oyee services” taken to achi eve those corporate goal s
constituted a crimnal breach of duty to Enron. We therefore
conclude that the schene as alleged falls outside the scope of
honest - servi ces fraud.

W do not presune that it is in a corporation’s legitimte
interests ever to msstate earnings -- it is not. However, where
an enpl oyer intentionally aligns the interests of the enployee with
a specified corporate goal, where the enployee perceives his
pursuit of that goal as nutually benefitting himand his enpl oyer,
and where the enpl oyee’s conduct i s consistent with that perception
of the nutual interest, such conduct is beyond the reach of the

honest -servi ces theory of fraud as it has hitherto been applied.

13The Governnent cites one precedent that |ies outside the bul k
of the honest-services case | aw and addresses a situation arguably
simlar tothe instant case. In United States v. Gray, 96 F.3d 769
(5th Cr. 1996), university basketball coaches were convicted of
mail and wire fraud for fraudulently establishing the academc
eligibility of transfer students recruited to play on the
basketball team The court, relying on Ballard s suggestion that
a non-di sclosure of material information is itself sufficient harm
to the enployer, rejected the defendants’ argunment that their
actions furthered the fortunes of the basketball team and of the
university and were therefore not within the purview of fraud
st at ut es.

The Governnent argues, quite plausibly, that Gay is simlar
enough to this case to dispose of the Defendants’ challenge,
because the principal argunent of the Defendants is that they
believed their actions would benefit Enron. But Gay is
di stingui shable both factually and legally. Gay is dissimlar to
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Therefore, the Governnent nust turn to other statutes, or even the
wre fraud statutes absent the conponent of honest services, to
puni sh this character of wongdoi ng.

Thi s opi nion should not be read to suggest that no di shonest,
fraudul ent, wongful, or crimnal act has occurred. W hold only

that the alleged conduct is not a federal crinme under the honest-

services theory of fraud specifically. Gven our repeated

exhortation agai nst expandi ng federal crimnal jurisdiction beyond
specific federal statutes to the defining of common-Ilaw crines, we
resist the increnental expansion of a statute that is vague and
anor phous on its face and depends for its constitutionality on the

clarity divined from a junble of disparate cases. | nstead, we

this case in part because the opinion recognizes nothing akin to
Enron’s corporate incentive policy coupled with senior executive
support for the deal (the deal was sanctioned by Fastow, Enron’s
Chief Financial Oficer), which together created an understandi ng
that Enron had a corporate interest in, and was a wlling
beneficiary of, the schenme. The opinion in Gay presents only the
coaches’ own belief that their schene benefitted the university; no
one or any authority outside the cadre of coaches encouraged,
approved, or even knew of the wongdoi ng. Moreover, the Gray court
did not appear to have before it the limting argunents presented
here based on Rybicki (decided years after Gay). Thus, wthout
attenpting to call into questionthe result in Gay, we limt it to
its facts, since applying the wire fraud statute here, even if it
requires no new explicit statenment of |aw, would expand honest -
services fraud to reach all mnner of accounting fraud and
securities fraud, which have not generally been prosecuted as
honest-services fraud and are heavily regulated under other
st at ut es. The Governnent, in fact, would go even further; it
plainly stated at oral argunent its position, explicitly based on
Gray, that the honest-services charge woul d reach the Defendants’
conduct even absent an oral buyback agreenent. The Governnent’s
desire to build on G ay crystalizes the danger we face of defining
an ever-expandi ng and ever-evol ving federal common-law crine.
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apply the rule of lenity and opt for the narrower, reasonable

interpretation that here excludes the Defendants’ conduct. See
McNally, 483 U.S. at 360.

In sum the convictions of each of the Defendants for
conspiracy and wire fraud cannot be upheld on the basis of the

honest-services theory and nust be vacated per Yates, supra. W

therefore need not address the viability of the Governnent’s

remai ning theories of crimnal liability (the noney-or-property and
books-and-records charges). Nor need we speak to the procedura
errors alleged by the Defendants. Instead, we turn to two

remai ni ng i ssues: the Defendants’ notions for acquittal and Brown’s
conviction for perjury and obstruction of justice.
|V
A
We first consider the District Court’s denial of Fuhs's Motion
for Judgnment of Acquittal, which Fuhs submtted at the cl ose of the
Governnment’ s case-in-chief. Fuhs contends that the evidence in the
Governnent’s case-in-chief isinsufficient to support a conviction.
Revi ew for sufficiency where, as here, the notion was renewed

at the close of the evidence is de novo, neaning that

we

determne whether . . . a rational jury could have found the
essential elenments of the offense beyond a reasonable doubt.’

United States v. Dean, 59 F. 3d 1479, 1484 (5th Cr. 1995).” United

States v. Alarcon, 261 F.3d 416, 421 (5th Cr. 2001). As Fuhs

notes, because the District Court reserved ruling on the notion,
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appellate review is limted to the evidence presented in the

Governnent’'s case-in-chief. United States v. Rhodes, 631 F.2d 43,

44-45 (5th Gr. 1980). Thus, we ought not consider the
Governnent’s rebuttal evidence alleging that Fuhs lied on the
W t ness stand and that he may have edited, or even authored, a key
docunent -- the Appropriation Request (Govt. Exhibit 850.1) — in
the prosecution’ s case against all the Defendants.

The Governnent’ s case-i n-chi ef agai nst Fuhs consi sted entirely
of docunents and e-mails, plus excerpts from Fuhs's statenents
before the SEC from 2002. The Governnment admts that none of its
W tnesses testified about Fuhs’s knowng participation in the
al | eged schene and t hat Fuhs was absent fromthe critical calls and
nmeetings that allegedly put the Merrill Defendants on notice of
Enron’s intention to account inproperly for the barge transacti on.
Thus, the Governnent relies solely on the docunentary evidence to
assert Fuhs’s know edge of the oral buyback prom se and his intent
to participate in the schene to conceal that promse for the
pur pose of effecting a m saccounting of the overall deal.

We find that the docunentary evidence fails to sustain the
Governnent’s burden of proof beyond a reasonable doubt. Mich of
t he Governnent’ s evidence consists of e-mails or nmenos not witten
or initiated by Fuhs, not directly addressed to him and in sone
cases not even copied to him They neither recogni ze a secret oral
side deal nor inply that the addressees of the correspondence knew
of such a secret deal. Wile they may support the assertion that
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Fuhs knew Merrill wanted a buyback agreenent to protect its
investnment, and that it was at one point understood to be part of
the deal by Fuhs’s subordinate Geoffrey WIson, the principa
docunents relied upon by the Governnent sinply do not sustain the
i nference that Fuhs had know edge of an oral guarantee that was to
be kept out of the witten agreenent and kept secret in (because it
conflicted with) the accounting of the deal.

Fuhs’ s |ist of transactional risks was only a transcription of
Brown’s list to be passed along to analysts and executi ves. It
reveal s not hi ng regardi ng Fuhs’ s under standi ng of Enron’s intent to
m srepresent the transaction. The list does not reveal the
exi stence of a secret buyback promse or an intent to defraud; in
fact, the absence of a prom se securing Merrill’s investnent is
noted. Brown’s suggestion, passed on by Fuhs, that Merrill m ght
face reputational risk for aiding incone manipul ati on does not
inply the specific understandi ng that such i ncone mani pul ati on was
to be effected by deception and fraudulent accounting. The
Governnment’ s clai mthat “Fuhs would soon find out, if Brown had not
already told him that Enron was ‘selling the barges only so that
it could book $12 mllion in earnings by the end of 1999,” is
neither here nor there — selling an asset quickly to book earnings
by a certain date is not, by itself, fraudul ent.

The Governnment, however, asserts that certain ot her docunents,
especially a series of revisions of the -engagenent letter
representing the transaction, show Fuhs’s knowl edge of an intent to
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further a fraudul ent accounting of the deal. The CGovernnent’s
i nferences are deficient for two reasons. First, the revisions of
the engagenent letter and other pre-deal nenos received by Fuhs
suggest no nore than an understandi ng that a buyback agreenent was
desired by Merrill and was at sone point, but not ultimately, a
part of the proposed deal. It is an unacceptable stretch to
conclude from these docunents that Fuhs had know edge that the
transaction ultimately included an oral prom se to be kept secret
fromthe | awers and accountants in order to effect a fraudul ent
accounti ng. The fact that Fuhs forwarded to Merrill |awers a
bl ack-lined version of the edited engagenent letter in which
mention of a buyback was redacted is only damming to Fuhs if one
assunes he was aware that the buyback guarantee renai ned part of
the deal. But the docunents do not establish, nor does any ot her
evi dence establish, that Fuhs knew t he buyback obligation survived
the redaction such that the absence of references would suggest
conceal nent. The Governnent cannot sinply assune the |inchpin of
its case against Fuhs; yet it repeatedly franes docunents as
i ncul patory by presum ng that Fuhs knew of the oral prom se and
concluding that he willfully concealed the prom se in furtherance
of the deception. Second, whatever understandi ng these docunents
do reveal, such understanding is principally that of the primary
communi cants of the correspondence, nanely, WIson, Furst, and
Boyl e. The fact that Fuhs is copied on a stream of e-mils
docunenting the transaction is far from sufficient to support
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i nferences that he knew of the details of an oral side agreenent
that survived the renoval of witten references to it.

The Governnent al so produced evi dence stemm ng fromsi x nont hs
after the initial transaction, when Merrill was getting rid of its
purported equity interest. Fuhs wote that he had spoken to Boyl e
and that Enron had lined up a new buyer to purchase Merrill’s
interest “for the agreed upon anount outlined in the previously
forwarded neno.” This e-mail fails to prove anything other than
that Fuhs becane aware of Enron’s procurenent of a third-party
buyer to take Merrill out of its purported equity interest. Even
when taken together with the remainder of the evidence against
Fuhs, the e-mail denonstrates neither the know edge of a secret
repurchase obligation owed by Enron nor the specific intent to
defraud by the conceal nent of that obligation. Nor does Fuhs’s
jocose reply, “only if i can guarantee a make-whol e at par + return
in case of civil wunrest/war,” to Brown’ s query, “wanna buy a
barge?”, after Merrill had sold its stake but Brown was still
exposed because of his involvenent in LIJM2, add nuch evidence of
the requisite know edge and the specific intent of Fuhs to defraud
in the purchase of the barge six nonths earlier.

As counsel for Fuhs noted at oral argunment, if we begin with
the assunption that Fuhs is guilty, the docunents can be read to
support that assunption. But if we begin with the proper
presunption that Fuhs is not guilty until proven guilty beyond a
reasonable doubt, we nust conclude that the evidence s
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insufficient to prove beyond a reasonabl e doubt that Fuhs had the
know edge and intent to enter into the fraudul ent schene al |l eged by
t he Governnent.

Utimtely, we do not have to conclude that Fuhs was an
innocent in the deal to relieve Enron of the barges. W only
conclude that at the close of its case, the Governnent had failed
to support its charges against Fuhs with sufficient evidence of
guilty know edge, as charged in the Indictnent, to survive his
nmotion for judgnent of acquittal.

B

Regar di ng t he ot her Defendants’ notions for acquittal, we have
reviewed the record and are satisfied that the Governnent’s
evi dence was not so patently deficient that a judgnent of acquittal
was required as a matter of |aw

\Y

W turn finally to Brown’ s convictions for perjury and
obstruction of justice. These charges stem from testinony Brown
gave to the grand jury investigating the barge transaction in the
fall of 2002. The Governnent charged that Brown’s testinony
concerni ng the agreenent between Enron and Merrill was perjurious
and ultimately constituted obstruction of justice. The jury agreed
and convicted Brown under 18 U S.C. 8§ 1623 of one count of
perjury, and under 18 U.S.C. 8§ 1503 of one count of obstruction of
justice. W affirmthese convictions.

A
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18 U S.C § 1623 defines perjury as “knowingly mak[ing] a
false material declaration” to a grand jury. The Governnent
charged Brown with one count of perjury, contendi ng that Brown knew
or understood that Enron prom sed to renove Merrill fromthe barge
deal by June 30, and that Brown perjuriously denied under oath any
such know edge or understanding.* The Indictnment quotes the
followng testinony by Brown as constituting perjury (the
underlining is in the original and indicates the portions alleged

to be false): 1

YSpecifically, the Indictnment alleges that “[w] hile under
oath, Defendant BROWMN testified falsely as to a material matter by
stating, anong other things, that he did not know of any ora
prom se between Enron and Merrill Lynch relating to the barge
transaction.”

3The portion of the testinony fromwhich the excerpts in the
I ndi ct ment were taken is as follows:

Q Do you see where it [e-mail from Boyle, Gand Jury
Exhibit 11] says, “To be clear, Ene. (Enron) is
obligated to get Merrill out of the deal on or
about June 30t h?

A Yes, sir.

Q Do you have any understandi ng of why Enron woul d
believe it was obligated to Merrill to get them out
of the deal on or before June 30th?

A It is inconsistent with ny understandi ng of what
t he transaction was.

Q . . . And the question to you is do you have any
understanding as to whether — how or why — Enron
woul d believe that it was — it understood that it
was required . . . to get Merrill Lynch out of the
deal by June 30t h?
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| did not understand — you know, ny understandi ng
of the transaction was that they were not required
to get us out of the transaction, but we nade it
clear to them that we wanted to be out of it by
June 30th

Now, do you see in this E-mail [still discussing
Grand Jury exhibit 11] where it says, “And soneone
shoul d be worki ng on a backstop, as you will not be
able to extend Merrill, and | understand that there
are accounting ram fications if Enron repurchases”?

Now, do you have any understanding about
whet her or not Merrill could extend past June 30t h?

| don’t know anything about that.

Ckay. And under - if it was a true sale and if
Merrill purchases sonething, there would be no
extension needed. | nean Merrill has the asset and

until sonebody cones along and buys it, they have
it; correct?

Correct.

Now, do you see in this docunent [LIJM 2 docunent,
Grand Jury Exhibit 18]. . . in the first sentence
where it says, “Enron sold barges to Merrill Lynch
in Decenber of 1999, promsing that Merrill would
be taken out by sale to another investor by June
2000.”

Again, do you have any information as to a
promse to Merrill that it would be taken out by
sale to another investor by June 20007

In — no, | don't — the short answer is no, |’ m not
aware of the prom se. |’ m aware of a discussion
between Merrill Lynch and Enron on or around the

time of the transaction, and | did not think it was
a prom se though

So you don’t have any understanding as to why there
would be a reference to a promse that Merrill
woul d be taken out by sale to another investor by
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June of 20007?

No.

[ Di scussing Anerica’ s Credit Flash Report for the
week endi ng 12/23/99, Gand Jury Exhibit 9] And | et
me now direct your attention to the paragraph on
the N gerian barge project.

Now, do you see where it says . . . , “IBK
[Merrill] was supportive based on Enr on
rel ati onship, approximately $40 million in annua
revenues, and assurances from Enron nmanagenent t hat
we will be taken out of our $7 mllion investnent
Wi thin the next three to six nonths.”

Does that accord wi th your understandi ng of the
transaction?

No. | thought we had received confort from Enron
that we would be taken out of the transaction
within six nonths or would get that confort.

| f assurance is synonynous Wwth guarantee,
that is not ny understandi ng.

| f assurance is interpreted to be nore al ong
the lines of strong conforts or use of best
efforts, that is ny understanding.

[ Di scussing the Merrill appropriation request for
the Enron/Merrill barge transaction, Gand Jury
exhibit 7]. . . Do you see where it says, “Take
out,” where it says, “project start/finish,” and it
says, “Needs to close by 12/31/99"? And |’ d for now
like to focus on the part where it says, “Take out
by June 30th, 2000.”

Yes, sir.

Does that conport wth your understanding of the
transaction, that the finish of the project was
June 30th of 2000 when there would be a take out?

You know, “take out” could nean that the
anticipated tinme frame of the investnent runs
t hrough that period, or in ny mnd it could, or it
could nean sone sort of |egal take out. So |
really — 1 can’t draw a conclusion fromjust those
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Q Do you have any understandi ng of why Enron woul d
believe it was obligated to Merrill to get them out
of the deal on or before June 30th?

A I[t’s inconsistent with ny understandi ng of what the
transacti on was.

Q : Again, do you have any information as to a
promse to Merrill that it would be taken out by
sale to another investor by June 20007

A In — no, | don't — the short answer is no, |I’'m not
aware of the promse. |I'm aware of a discussion
between Merrill Lynch and Enron on or around the
time of the transaction, and | did not think it was
a prom se though
wor ds.

Q Do you see where it says “maturity”? .

A Yes.

Q And its says “less than 6 nonths”?

A Yes.

Q Do you have any understanding why it would say
“less than six nonths” if the ternms of the
agreenent are open-ended?

A Wll, 1'd be speculating but I would assune that
that would reflect — at |east ny understandi ng or
whoever wote this’s understanding, that the
anticipated hold period was | ess than six nonths.

Q But if the contract between the parties is an open-
ended investnent, why does the maturity just say
less than six nonth[s] when the ternms of the
contract bring Merrill Lynch well beyond six
nmont hs?

A | don’t know.
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Q So you don’t have any understanding as to why there
would be a reference [in the Merrill Lynch
docunent] to a promse that Merrill would be taken
out by a sale to another investor by June of 20007

A No.

Brown makes three primary argunents: first, that he testified
truthfully as to his subjective understanding of the barge deal;
second, that the questions posed to himbefore the grand jury were
too “vague and anbi guous” to support a perjury conviction; and
third, that any m srepresentati ons by Brown were not material and
t hus cannot sustain a conviction under 18 U S.C. § 1623. Each of
these argunents is properly characterized as an attack on the
sufficiency of the evidence.!® Consequently, “[w]e ask whether a
rational trier of fact could have found that the evidence

establ i shed the el enents of the of fense beyond a reasonabl e doubt.”

United States v. Holnes, 406 F.3d 337, 351 (5th Cr. 2005).

First, Brown argues that the evidence presented s
insufficient to support a reasonable juror’s finding that his

testinony was untruthful. We disagree. Along wth other

Br own mi scharacterizes his chall enges as a | egal sufficiency
chal | enge, which we would review de novo. It is clear, however
that Brown’s challenge is to the sufficiency of the evidence. See,
e.q., United States v. Abrans, 568 F.2d 411, 417 (5th Gr. 1978)
(holding that when examning a jury's determnation that the
def endant “gave false testinony”, “[t]he applicable standard of
reviewis not whether we think the evidence sufficient but whether
a reasonable jury could so conclude beyond a reasonabl e doubt.”);
United States v. Bell, 623 F.2d 1132, 1136 (5th Cr. 1980) (“the
prevailing view is that the defendant’s wunderstanding of the
question is a matter for the jury to decide”); United States V.
Gaudi n, 515 U. S. 506 (1995) (holding that materiality i s an el enent
of perjury and thus a question for the consideration of the jury).

34



circunstantial evidence of Brown’s know edge of the details of the
transaction, the Governnent presented the foll ow ng:

1. Brown was approached in |ate Decenber 1999 by Furst, who
explained that Enron Treasurer Jeff MMahon “asked Merrill to
purchase $7 [mllion] of equity in a special purpose vehicle that
woul d al l ow Enron to book $10 [mIlion] of earnings”, and that the
transaction “nust close by 12/31/99". Furst further explained to
Brown that “Enron is viewng this transaction as a bridge to
permanent equity and they believe [Merrill’s] hold wll be for |ess
t han six nonths”.

2. Brown was a part of a conference call on Decenber 22, 1999
(the Trinkle call) in which Brown, Bayly, Furst and others, al
Merrill Lynch enpl oyees, but excluding | awers, discussed Enron’s
need to close the deal to achi eve needed revenue goals. Further,
it was noted that Enron told Merrill that it would help find a
third party buyer and that, if a third party buyer was not secured
by June 30, 2000, Enron would repurchase the barges fromMerrill.
At sonme point during the call, Bayly asked whether a witten
assurance of Enron’s prom se was avail abl e, and soneone responded
that a witing was not possible because such an assurance would
prevent Enron from receiving the accounting treatnent it was
seeking fromthe deal

3. Three versions of the engagenent letter were circul ated
anong Brown and others, the final draft being executed by Brown on
behal f of Merrill. The initial draft of the engagenent letter
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i ncluded reference to Enron’s buyback guarantee. On Decenber 28,
Boyl e sent out a second draft of the letter with “strike-through”
i ndicating the proposed renoval of all references to the buyback
guar ant ee. The final executed version of the engagenent |etter
contained no reference to the buyback guarantee.

4. Finally, Browmm’s own e-mail in March 2001, nore than a
year prior to his grand jury testinony, plainly stated that “we had
Fast ow get on the phone with Bayly and | awers and prom se to pay

us back no matter what.”! (Enphasis added.)

Based on this proof, a reasonable jury could have found that

t he evidence was sufficient to conclude that Brown’ s answers were

untrut hful . Brown further argues that his testinony was not
actually false, as he never denied know edge of sone
“under st andi ng” or “confort” between Enron and Merrill as to the

buyback; rather, he nerely deni ed know edge of a “prom se” of such
a side-deal. This distinction and the spin placed on sel ective and

hyper-technical word choice provides no refuge from the jury’'s

Br own, who was not a party to the “Fastow call,” argues that
the e-mail is inadm ssible hearsay and that it is unreliable and
fails to provide evidence that his grand jury testinony was fal se.
However, the e-mail is adm ssi bl e as non- hearsay under Federal Rul e
of Evidence 801(c) to reveal Brown's state of mnd, i.e., his
belief that the side deal had been entered into and confirned by
Fastow. Additionally, although Brown argues that any know edge he
had of the call was based on hearsay, the e-mail is adm ssible
agai nst him under Rule 801(d)(2)(A) as an adm ssion by a party
opponent . Despite Brown’s contentions to the contrary, a
reasonable jury could consider such an admssion reliable and
reject Brown’'s proffered explanation that the e-nmail was an
exaggeration of “the strength of the prom se [nmade by Fastow]
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verdict. “[I]f after conviction the defendant offers ‘a contrived
hypertechnical or lanme interpretation of his answer’ . . . the
jury’ s decision nust be |eft undisturbed.” Bell, 623 F.2d at 1136

(quoting United States v. difford, 426 F. Supp. 696, 704 (E. D.N.Y.

1976) (citations omtted)). Based on this proof, a reasonable jury
coul d have found that the evidence was sufficient to conclude that
Brown knew that oral agreenents had been nmade and that Brown’s
answers before the grand jury were untruthful.

Second, Brown argues that the grand jury questions were
“fundanental | y anbi guous”. Qur reviewof this testinony convinces
us that the questions posed adequately conformw th the principle
that “[p]recise questioning is inperative as a predicate for the

of fense of perjury,” Bronston v. United States, 409 U S. 362, 358

(1973). There is no indication that Brown struggled to understand
or actually m sunderstood the neaning of the questions. Brown’s
answers were carefully responsive to the questions posed. Brown’s
caution in his word choice, using words |ike “confort” and “best
efforts,” rather than “assurance,” “prom se,” or “guarantee,”’
i ndicates he was keenly aware of the thrust of the prosecutor’s
guesti ons.

Finally, Brown’ s third argunent chall enging the materiality of
his answers is two-fold: First, he contends that any know ng
m srepresentations that he may have nade were not material to the
grand jury investigation; second, he argues that the refusal of the
District Court to admt the entirety of his grand jury testinony
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was error, because consideration of that evidence would have
prevented the jury from believing his testinony to be materi al

Materiality under 8 1623 requires only that the defendant’s
statenents “[had] a ‘natural tendency to influence, or [were]
capabl e of influencing, the decision of the decisionmaking body to

which it is addressed.’” United States v. Gaudin, 515 U S. 506

509 (1995) (quoting Kungys v. United States, 485 U S. 759, 770

(1988)); see also Abrans, 568 F.2d at 421 (sane). The Governnent

does not have to denonstrate that the grand jury was actually

hi ndered in any way by the fal sehood. See Abrans, 568 F.2d at 421

(“Actual inpedinent of the investigation is not required.

Grand jurors are capable of judging credibility and they are free
to disbelieve a wtness and persevere in an investigation wthout
i muni zing a perjurer.”). The central issue before the grand jury
at the tinme of Brown’s testinony was whether there was an ora
buyback guarantee between Enron and Merrill and if there was such
an agreenent, who was cul pable. Any testinony by Brown relating to
the exi stence of the agreenent, or his know edge or understandi ng
about that agreenent, was necessarily material to the inquiry of

the grand jury.'® Brown's argunent to the contrary is neritless.

8The materiality requirenment of 8 1623 has been satisfied in
cases where the false testinony was “relevant to any subsidiary
i ssue or [wa]s capable of supplying alink to the main i ssue under
consideration.” United States v. Giffin, 589 F.2d 200, 207 (5th
Cr. 1979) (noting that “[t]he testinony need not be directed to
the primary subj ect under investigation”). Consequently, it appears
that even if Brown’ s falsehood was relevant only as to his
participation in the buyback agreenent (and was not, as Brown
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Brown’ s second argunent as to materiality is that the District
Court erroneously excluded his entire grand jury testinony. This
evidentiary ruling is reviewed for an abuse of discretion. United

States v. Wal ker, 410 F.3d 754, 757 (5th Gr. 2005) (citing United

States v. Phillips, 219 F.3d 404, 409 (5th Gr. 2000)). Br own

contends that it was inpossible for the trial jury to determne if
his statenments were perjurious wthout seeing the context in which
they were given. The District Court reviewed Brown’ s proffered
testinony and declined to admt it, finding that “the questions .

and answers” contained therein “are not genuinely in question,”
and concluding that the testinony was not relevant and would | ead
to jury confusion. W have reviewed the record, including the
proffered testinony, and find no abuse of discretion by the
District Court.

For the reasons given, we find no reason to upset the jury
verdict and accordingly, affirm Brown’s conviction for perjury
before a grand jury.

B

Brown next argues that even if the perjury conviction nust be
sustained, there is no basis for the verdict on obstruction of
justice. (Qbstruction of justice is defined in 18 U . S.C. § 1503(a)
as “corruptly . . . endeavor[ing] to influence, obstruct, or inpede

the due admnistration of justice”. 18 U.S.C. § 1503(a)

argues, material to the existence of the buyback itself) the
materiality requirement of 8 1623 is still satisfied.
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(1996) . This clause “clearly forbids all corrupt endeavors to
obstruct or inpede the due admnistration of justice.” United

States v. Wllians, 874 F.2d 968, 977 (5th G r. 1989) (enphasis in

the original). Brown contends, however, that where fal se testinony
alone is the basis for the offense, “it still nust be shown to have
the effect of inpeding justice.” Brown essentially argues that
perjury and obstruction are separable and distinct offenses;
consequently, the nere fact that one perjures hinself does not nean
t hat he has obstructed justice.! Thus, the obstruction conviction
must be reversed because “[t] he governnent introduced no evidence

[to] establish that Brown’s testinony had any effect (actual,
natural, or probable) on the G and Jury proceeding.”

Brown’ s argunent i s reasoned and appeal i ng. Neverthel ess, our
precedent nmakes clear that material fal se testinony regardi ng one’s
know edge of the subject matter of a grand jury investigation has
an effect beyond its falsity; it also inpedes the investigation of

the grand jury. In both United States v. Giffin, 598 F.2d 200

(5th Gr. 1979), and Wllians, the defendants testified falsely to
a grand jury by giving “evasive answer[s]” and “denials of

know edge” relating to the subject of the grand jury inquiry. 1In

W acknowl edge this argunent is well reasoned and persuasi ve.
However, under the precedent of this circuit, as discussed infra,
fal se testinony as to one’s know edge relating to the subject of a
grand jury inquiry does in fact establish obstruction; not because
the perjury ipso facto establishes obstruction, but because the
perjurious testinony has the effect of “closing off entirely the
avenue[] of inquiry being pursued.” WIlians, 874 F.2d at 981.
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both cases, the defendants, |ike Brown, argued that their 8§ 1503
convi ctions nust be reversed as the CGovernnent had not presented
i ndependent evidence that these fal sehoods actually inpeded the
grand jury. Witing for this Court, respectively, both Judges
W sdom and Garwood rejected those contentions, finding that “the
deni als of know edge had the effect of closing off entirely the

avenues of inquiry being pursued, nanely, what appellants knew

about the subject under investigation.” WIIlians, 874 F.2d at 981

(enphasi s added); see also Giffin, 598 F.2d at 204. As explicated

by Judge Wsdom “[b]y falsely denying know edge of events and
i ndi vi dual s when questioned about them [the defendant] hindered
the grand jury’'s attenpts to gather evidence [of the alleged
schene] as effectively as if he refused to answer the question at
all.” Ggiffin, 598 F.2d at 204. Consequently, the “testinony had
the effect of inpeding justice.”?° |d.

Brown attenpts to distinguish his case, arguing that he
testified of his own free will, that he answered every question
and that he never directly denied know edge of the Fastow
conversation. Consequently, he cannot be found to have obstructed
the grand jury. Brown’s argunent, however, presupposes that his

“voluntary” and “conplete” testinony was true — a presupposition

20Because the testinony in Giffin and Wllians did in fact
i npede the grand jury, both cases declined to determ ne whether
perjury before a grand jury “ipso facto constitutes a violation of
section 1503," see Giffin, 589 F.2d at 204; WIllians 874 F.2d at
980.
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rejected by the jury’ s conviction of perjury. G ven our precedent,
we see no principled reason that justifies different treatnment of
Brown’s untruthful testinony and denials of know edge; as nmuch as

the defendants in Giffin and Wllians, Brown “cl osed off entirely

t he avenue bei ng pursued,” nanely, his know edge or understandi ng
of what actually occurred. W are bound by the precedent of this
Circuit, and under that precedent, no other proof of inpedinent is
required to denonstrate obstruction under 8 1503. WIllians, 874
F.2d 968; Giffin, 598 F.2d 200. 2!

G ven the evidence presented by the governnent that Brown’s
testinony was false, and the jury’s apparent acceptance of that
evi dence, Brown’s perjurious testinony had the effect of “closing
off entirely the avenue[] of inquiry being pursued.” WIlIlians, 874
F.2d at 981. Consequently, Brown's testinony was corruptly
attenpting to influence the adm nistration of justice in violation
of 8 1503. As such, we affirmBrown’ s conviction for obstruction
of justice.

W

W sum up as follows: The convictions of each of the
Def endants for conspiracy and wire fraud are VACATED;, the District
Court’s denial of Fuhs’s nmotion for judgnent of acquittal is

REVERSED and his convictions are VACATED;, and the conviction and

2lBrown repeatedly cites In re Mchael, 326 U S. 224 (1945),
for the proposition that an obstruction conviction based on perjury
al one cannot stand. However, Giffin squarely rejected that
argunent. 985 F.2d at 205-06. See also Wllians, 874 F.2d at 979.
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sent ences of Brown on charges of perjury and obstruction of justice
are AFFI RVED

REVERSED i n part; VACATED in part; and AFFIRMED in part.
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REAVLEY, concurring in part and dissenting in part:

| concur in the dism ssal of charges agai nst Fuhs because of
the insufficiency of the evidence at the stage of the end of the
governnent’s case-in-chief. And | concur in affirmng Brown’s
convictions for perjury and obstruction of justice. | would,
however, affirmthe judgnent against Brown, Bayly and Furst for
conspiracy and wire fraud.

The governnent’s theory of wire fraud relating to the
deprivation of honest services is warranted by 18 U S.C. § 1346
because it applies to the behavior in this case. Wile the
maj ority recognizes that the governnent provides a “very
pl ausi bl e, even strong case for a crimnal deprivation of honest
services,” it goes on to hold that the schene as alleged in the
indictnment falls outside the scope of honest services fraud, and
unnecessarily sets up a new “dem litarized zone” for the honest
services fraud theory. (“[Where an enployer intentionally
aligns the interests of the enployee with a specified corporate
goal, where the enpl oyee perceives his pursuit of that goal as
mutual |y benefitting himand his enpl oyer, and where the
enpl oyee’ s conduct is consistent wth that perception of nutual
interest, such conduct is beyond the reach of the honest-services
theory of fraud as it has hitherto been applied.”).

Both our pre- and post-MNally case | aw supports the honest

services fraud theory alleged in the indictnent and proven at
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trial. To prove a violation of the honest services branch of the
federal fraud statutes, the governnment nust prove that a
def endant deprived his enployer of services under state | aw.
United States v. Caldwell, 302 F.3d 399, 409 (5th Gr. 2002);
United States v. Brum ey, 116 F.3d 728, 734 (5th Gr. 1997) (en
banc) (the enployee “nmust act or fail to act contrary to the
requi renents of his job under state law’). |In United States v.
Ball ard, 663 F.2d 534, 353 (5th Cr. 1981), this court held
that a breach of fiduciary duty of honesty or loyalty
involving a violation of the duty to disclose could only
result in crimnal mail fraud where the information
w thheld fromthe enployer was material and that, where
the enployer was in the private sector, information
shoul d be deened material if the enpl oyee had reason to
believe the informati on woul d | ead a reasonabl e enpl oyer

to change its business conduct.

See also United States v. Gray, 96 F.3d 769, 774-75 (5th Gr.
1996) (sane); United States v. Fagan, 821 F.2d 1002, 1009 (5th
Cr. 1987) (sane). This court has held that “a breach of
fiduciary duty can constitute illegal fraud . . . only when there
is sone detrinent to the enployer.” Ballard, 663 F.2d at 540.
The court went on to find that the detrinent can be a deprivation

of an enpl oyee’s faithful and honest services if a violation of

45



the enpl oyee’s duty to disclose material information is involved.
ld. Thus, this court has focused its inquiry on the duty to
di scl ose and materiality.?

The indictnent alleges that “[a]s Enron enpl oyees, Fastow,
Gisan, [and] Boyle . . . each owed a duty to Enron and its
sharehol ders to provide the conpany with their honest services.”
Count One then alleges that the defendants conspired to devise a
schenme or artifice to defraud Enron and its sharehol ders “of the
i ntangi bl e right of honest services of its enployees” and that
they used “materially false and fraudul ent pretenses,
representations, and prom ses” in the process. Counts Two and
Three reiterate those allegations for the substantive wire fraud
of f enses.

The evidence at trial proved that Fastow, disan, Boyle, and
McMahon, and ot her Enron personnel tenporarily “parked” the
barges with Merrill Lynch so that Enron could neet its earnings.
The defendants never disputed that Fastow, disan, Boyle, and
McMahon were senior Enron executives and managers that owed a

fiduciary obligations under state law to Enron and its

1 1 note that the Second Circuit in United States v. Rybicki,
354 F.3d 124, 145-46 (2d Gr. 2003), a case involving a kickback
schene, followed the | ead of this court and adopted the materiality
test in lieu of the reasonably foreseeable harmtest. The court

found that private sector honest services cases fall into two
general categories: bribery or kickbacks and self-dealing. 1d. at
139. Wiile certainly these type of cases fit confortably into the
pl ain nmeaning of 8 1346, honest services fraud is not |limted to

those categories, and any inplication otherwse is unjustified.
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sharehol ders. These fiduciary obligations included the duty of
loyalty, fair dealing, and candor. The Enron executives and
managers breached their fiduciary duties by “cooking” Enron’s
books and engaging in the fraudulent “sale” of the barges to
Merrill Lynch, withholding this information fromEnron and its
shar ehol ders, and causing Enron to pay nearly $1.5 mllion to
Merrill Lynch and LIJM2 to hold the barges, along with paying
conpensati on bonuses to APACH executives that depended on the
conpletion of the barge transaction.

In sum the governnent proved that the defendants’ schene
i nvol ved wi thhol ding material information fromEnron and its
sharehol ders and caused a detrinment to Enron and its
sharehol ders. G ven that our pre- and post-MNally case | aw
supports the honest services fraud theory alleged in the
i ndi ctment and proven at trial, this should end the matter.

To distinguish this case from previous cases, the mgjority
relies on two inportant propositions: (1) that the barge
transaction was intended to serve a corporate purpose/goal,
(“This case, in which Enron enpl oyees breached a fiduciary duty
in pursuit of what they understood to be a corporate goal,
presents a situation in which the dishonest conduct is
di sassoci ated from bri bery or self-dealing and i ndeed associ at ed
with and concomtant to the enployer’s own i nmediate interest.”);

and (2) that there could no honest services violation because
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certain Enron executives knew all of the specifics of the barge
deal and sanctioned the transaction, (“Enron’s corporate
i ncentive policy coupled with senior executive support for the
deal (the deal was sanctioned by Fastow, Enron’s Chief Financi al
O ficer), which together created an understandi ng that Enron has
corporate interest in, and was a wlling beneficiary of, the
schene.”). | object to both justifications for the conspiracy.

First, the barge transaction did not serve the purpose of
Enron’ s sharehol ders, and it cost Enron nearly $1.5 mllion, plus
conpensation to APACH executives, that it should not have had to
pay. Most inportant, falsifying Enron’s books does not serve a
| egitimate corporate purpose, even if it tenporarily made Enron’s
fi nances appear nore attractive to the investing public in the
short term Second, it is no defense that the defendants’ co-
conspirators included high-ranking executives at Enron. The fact
that those co-conspirators were aware of defendants’ conduct does
not excuse defendants’ actions. But nost inportant, Enron
executives are not Enron itself and, in any event, they owed a
fiduciary duty to Enron and its sharehol ders.?

| conclude that the behavior of the defendants falls
squarely within the neaning of a “schene or artifice to deprive

anot her of the intangible right to honest services,” neasuring it

2 For these two reasons, | find the npjority’s attenpt to
distinguish and limt United States v. Gay, 96 F.3d 769 (5th Cr.
1996), to be unpersuasi ve.
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agai nst our pre- and post-MNally case law. | therefore

respectfully dissent.
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DeMOSS, Circuit Judge, concurring in part and dissenting
In part:

| join wi thout reservati on Judge Jolly’ s opinion wth
respect to the honest services theory of the [|ndictnent
and the issue of insufficiency of the evidence as to
Fuhs. However, | wite separately to explain two
additional points with respect to the honest services
charge and to dissent with respect to Brown’s convictions
for perjury and obstruction of justice.

l.

Wth respect to 8 1346 and the honest services
theory, | would reach the Defendants’ constitutional
chal l enge and also point out the nmultiple and troubling
problens with the Governnent’s theory of applying 8 1346
to these facts, even though the majority opinion di sposes
of the Defendants’ appeal.

In our Brum ey dissent, Judge Jolly and | did our
best to point out the anbiguities in the text of § 1346
that gave us grave reservations about the statute’'s
application. Wiile we did not there call into question
the statute’' s constitutionality as applied, 116 F.3d at

736 (Jolly and DeMbss, JJ., dissenting), | have since



then twce had occasion to address 8§ 1346. See United
States v. Giffin, 324 F.3d 330, 356 (5th GCr. 2003);
United States v. Evans, 148 F. 3d 477 (5th Cr. 1998). The
Def endant s have rai sed here a constitutional challenge to
8§ 1346, and in ny view the panel should now address that
| ssue. Years of review of the application of 8§ 1346 to
varied facts persuade ne that the constitutionality of §
1346 may well be in serious doubt. A federal crimnal
statute nust define the crinme “wth sufficient
definiteness that ordinary people can understand what
conduct is prohibited and in a manner that does not
encourage arbitrary and discrimnatory enforcenent.”
Kol ender v. Lawson, 461 U.S. 352, 357 (1983). Section
1346's text is undeniably vague and anbiguous and is
subject to wde variation in application by the |ower
courts. Rather than address the |arger constitutional
problemwi th this statute, which would provide clarity to
Congress, prosecutors, and the | ower courts, the circuit
courts have instead only cl ouded the neaning of § 1346 by
repeatedly resolving the anmbiguities of the statute's

text via judicially created definitions and limtations.
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Qur Court and our sister circuits end up doi ng precisely
what nost would say we |ack the constitutional power to
do, that is, define what constitutes crim nal conduct on
an ex post facto and ad hoc basis. In this regard, | add
nmy voice to the dissenters in Rybicki. 354 F. 3d at 163-65
(Jacobs, J., dissenting). Congress should repair this
statute that, in ny opinion, fails to provide the
requi site “m ni mal guidelines to govern | aw enforcenent.”
ld. at 358.

Additionally, the application of § 1346 to the facts
presented in this case is particularly problematic for
several reasons, the conbination of which poses an even
greater harm to future Dbusiness relationships and
transactions than would any one of the problens al one.
The Governnent’s extension of the already anbi guous reach
of 8 1346 by way of an indictnent for conspiracy to
commt honest services fraud is especially troubl esone.
Wiile 8§ 1346's text offers little guidance on the scope
of the crime’s application, see Brumey, 116 F. 3d at 741-
42, 746 (Jolly and DeMoss, JJ., dissenting), at a m ni num

the word “services” has been in the past the basis for
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t he statute’s pre- McNal |y application to t he
enpl oyer/ enpl oyee rel ati onshi p. See I d. at 734
(Hi ggi nbotham J., majority opinion). To the extent that
pre-McNally case law required a relationship that
generated a duty of honest services, such a relationship
does not exist in this case between the Defendants, who
are enployees of Merrill, and Enron or its sharehol ders,
who are the purported victins of the alleged fraud. The
limtation of crimnal activity to relationships giving
rise to a duty of honest services is ignored when any
person who negotiates wth an enployee of another
corporation is potentially entangled by the conbination
of 8 1346 wth our very broad understanding of
conspiracy.

| also believe that a serious problem arises wth
respect to the Governnent’s theory of harmin this case.
It is absolutely undisputed that Merrill paid $7 mllion
to Enron as a result of the closing of the transaction
contenpl ated by the Engagenent Letter of Decenber 29,
1999 that was the final witten agreenent of the two

parties (“the Engagenent Letter”). Even granting the
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Governnment that Enron paid back $250,000 as the advisory
fee to Merrill, Enron still had $6, 750,000 nmore in its
bank account as a result of the Engagenent Letter than it
had before. The Governnent’s theory of harmwoul d have us
ignore the initial gains to Enron and focus solely upon
sone later loss only tangentially connected to the
particul ar i nvestnent transaction that forns the basis of
t he | ndictnent.

The cunul ative effect of a vague crimnal statute, a
broad conception of conspiracy, and an unprincipled
theory of harmthat connects the ultimate dem se of Enron
to a single transaction is a very real threat, of
potentially dramatic proportion, to legitinmte and | awf ul
busi ness rel ationshi ps and the negoti ati ons necessary to
the creation of such relationships.

1.

| dissent fromthe portion of the mgjority opinion
that affirns the convictions of Brown for perjury and
obstruction of justice. | cannot agree with the majority
that on this record, particularly the portions quoted in

the majority opinion, a reasonable jury could concl ude
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that Brown’s all egedly perjurious statenents were in fact
fal se. Brown argues that his testinony was true because
It represented his subjective understanding of the
transaction contenplated by the Engagenent Letter. |
agree. The majority relies primarily upon four points of
evidence to support its assertion of falsity: Furst’'s

expl anations to Brown that Enron viewed the deal as a

“bridge to permanent equity”; the discussions of the
Decenber 22 conference call; working drafts of the
Engagenent Letter transmtted between Merrill and Enron

that were never signed; and Brown’s own e-mail of March
2001. These four points, along with other circunstanti al
evi dence, conprise two types of evidence: (1) business
negoti ations preceding a deal ultimately reduced to a
witten agr eenent and (2) an after-the-fact
oversinplification and shorthand description of the barge
partnership investnent by Merrill enployees during the
di scussion and evaluation of a subsequent and entirely
unrel ated deal. Neither of these types of evidence shoul d
be used to support an inference of the falsity of Brown’s

t esti nony.
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The evidence regarding both working drafts of the
Engagenent Letter and discussions between enpl oyees of
Enron and enpl oyees of Merrill leading up to the final
witten agreenent are sinply the heart and soul of
busi ness negotiations and should not indicate the
character of the ultimate business transaction. Sone
negotiations may ultimately be reflected in the final
written agreenent, but sone nmay not. Here, negotiations
are no evidence of the actual nature of the deal because
there was no |l egally enforceable take-out promse in the
final witten agreenent; instead, the parties nerely
bargai ned for Enron’s best efforts to continue to nmarket
Merrill’s investnent interest in the barge partnership to
the nutual benefit of both conpani es.

Such an agreenent does not underm ne the nature of
the transaction as set forth in the Engagenent Letter
that was ultimately agreed to and signed by both parties.
Enpl oyees of Enron and Merrill may well have consi dered
a buy-back agreenent, prom se, or guarantee during the
negoti ations |leading up to the barge deal; the evidence

woul d certainly permt a reasonable jury to so concl ude.
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But the final witten agreenent excludes this term
Instead, the parties relied wupon their established
busi ness rel ati onshi p and di scussi ons of best efforts and
strong confort that Enron would continue its efforts to
find a third-party buyer for Merrill’s interest in the
barge partnership. The conversations preceding the deal
are only negotiations, and the ultimate witten agreenent
speaks for itself. Two material facts corroborate this
reading: (1) Fastow hinself averred to the Governnent
that he, in fact, nade only assurances of best efforts to
Merrill, not prom ses or guarantees to take Merrill out
of the deal; and (2) in conformance with the witten
agreenent, Merrill actually paid $7 mllion to Enron,
consistent with its purchase of an interest in the barge
partnership investnent, and therefore had absolutely no
|l egally enforceable claimto be taken out of the deal.
The Governnment m scharacterizes the transaction evi denced
by the Engagenent Letter when it |abels the agreenent a

“shanf and asserts that Merrill was never at risk”
during the transaction. The Engagenent Letter expressly

states, “No wai ver, anmendnent, or other nodification of
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this Agreenent shall be effective unless in witing and
signed by the parties to be bound.” Likew se, the
Engagenent Letter also includes the follow ng provision:
“Thi s Agreenent incorporates the entire understandi ng of
the parties with respect to this engagenent of Merril
Lynch by Enron, and supercedes all previous agreenents
regardi ng such engagenent, should they exist.” In |ight
of these provisions, Merrill’s $7 mllion was absolutely
at risk. Any oral assurances of a take-out offered to
Merrill by any Enron enpl oyee woul d not have been | egal ly
bi ndi ng on Enron.

In my view, both parties acted to maximze nutua
benefits in a clear effort to solidify a business
relationship. Both parties relied on the good faith of
each other in laying a foundation for continued busi ness
relationships. Merrill could not have enforced Enron’s
assurance of its best efforts commtnent to remarket the
I nvestnent interest that Merrill had agreed to purchase;
Merrill could only have refused to deal with Enron in the
future if the Engagenent Letter had resulted in an

unsati sfactory business investnent. Such negotiations
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should not be the fodder for crimnal indictnents. |f
there is any crimnal wong arising from the facts in
this record, and | have serious doubts on that score, it
would be in Enron’s enployees’ reporting of the
transaction described in the Engagenent Letter, not in
the manner in which Merrill’s enpl oyees negotiated the
deal .

Brown’s March 2001 e-nmail was not a statenment under
oath; rather, it was a statenent nade to another Merril
colleague fifteen nonths after the Engagenent Letter
transactions that discussed a proposed |oan transaction
wth a potential borrower, a large corporate entity
entirely unrelated to Enron (referred toin the e-nmail as
“CAL"). The talking point in the e-mail was whether
Merrill would be a secured or an unsecured | ender in the
proposed deal. The pertinent part of the e-mail reads,

If it[’]s as grimas It sounds, | would support

an unsecured deal provided we had total verbal

[ @] ssurance from CAL ceo or Cfo, and [S]hulte

was strongly vouching for it. We had a sim|lar

precedent with Enron |ast year, and we had

Fast ow get on the phone with Bayly and | awers

and prom se to pay us back no matter what. Deal

was approved and all went well. Wat do you
t hi nk?
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The text of the e-mail reveals that Brown was
attenpting to use the success of the earlier deal wth
Enron to persuade a colleague that the deal with CAL
woul d |i kew se be successful. In the email, Brown did not
di stinguish the two deals. But the Enron deal and the CAL
deal discussed in the e-mail differ in at |east one
| nportant respect: the Enron deal involved the sale of an
equity interest in an Enron partnership to Merrill and
the CAL deal involved a loan by Merrill to CAL for funds
to be used in building an extension to CAL’'s facilities.
At the tinme the e-mail was witten, Brown my have
remenbered the Enron deal as sone sort of |oan by Merril
to Enron; however, the Engagenent Letter and the evidence
before the jury reveal no such transaction. No legally
enf orceabl e prom se was ever nade to take Merrill out of
the Enron deal. Accordingly, no reasonable jury could
construe the e-mail as anything but an overly sinplified,
short hand description of the barge investnent nade after
the fact in an effort to secure a subsequent, entirely

unrel ated deal. Under this reading of the e-mail, Brown’s
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testinony before the G and Jury was not inconsistent with
the text of the email because there sinply was no prom se
or guarantee regarding a take-out in the Enron deal. The
gquestions posed by the Gand Jury related only to an
enforceabl e take-out, not to an oral “prom se to pay us
back no matter what,” and Brown’'s answers to those
questions therefore do not conflict with his statenents
in the e-mail.

Finally, the Governnent’'s own evidence supports a
conclusion that the only confort offered to Merrill was
that Enron would use its best efforts to sell to a third
party. A reasonable jury could not convict Brown of
perjury where the Governnent speaks out of both sides of
Its mouth with respect to the allegedly perjurious
testinmony. The Governnent simultaneously proffers the
i dentical words as both evidence of Brown's guilt of
perjury when the words are spoken by Brown and as
evi dence of the nature of the Enron transaction not being
a sale when offered by the Governnent’s own W t nesses.

| conclude, therefore, that no reasonable jury could

concl ude that Brown’ s testinony before the G and Jury was
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fal se. Accordingly, | nust conclude that no reasonable
jury could convict Brown of perjury. See 18 U S.C. 8§
1623. Moreover, the sole basis in the Indictnment for the
charge against Brown of obstruction of justice, see 18
U S C 8§ 1503(a), was Brown’s allegedly fal se statenents
to the Gand Jury. Accordingly, | would also conclude
that no reasonable jury could find Brown guilty of
obstruction of justice on this record.

For the foregoing reasons, | would reverse the
conviction of Brown on the perjury and obstruction of

justice counts.

62



63



