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Petition for Leave to Appeal under Federa
Rule of Gvil Procedure 23(f)

Bef ore W ENER, BENAVI DES, and STEWART, Circuit Judges.
WENER, Circuit Judge:

Petitioners Lane McNanara, et al. (“Petitioners”), seek | eave
under Federal Rule of Civil Procedure 23(f) to appeal the district

court’s denial of class certification. Because the petition was



untinely filed, we |ack appellate jurisdiction and therefore nust
di sm ss the petition.
| . FACTS AND PROCEEDI NGS

Petitioners are investors in gold-mning conpanies who sued
def endant s-respondents (“respondents”) for securities fraud,
al l eging that defendants m sled the investing public by confirm ng
the existence and exaggerating the quantity of gold in an
| ndonesi an deposit. In May 2001, petitioners filed a notion in
district court seeking certification of a class conprising
investors who acquired their stock in respondents on the NASDAQ
exchange from August 1996 t hrough March 1997 (“the NASDAQ cl ass”).
On March 31, 2003, the district court denied class certification.

Petitioners then asked the district court to schedul e a status
conf erence. At a May 2003 hearing, petitioners sought |eave to
file atrial plan that would address the district court’s reasons
for denying class certification. The district court granted
petitioners | eave to do so, and, on June 2, 2003, petitioners filed
“Plaintiffs’ Trial and Case Managenent Plan” (“the TCW").

In July 2004, the district court ruled that it would treat the
TCMP as a motion to reconsider under Federal Rule of GCvil
Procedure 60. On March 31, 2005, the district court denied the
TCWP, after which petitioners filed with us their Petition for
Per m ssion to Appeal under Federal Rule of Civil Procedure 23(f) on

April 14, 2005.



1. ANALYSI S
Rule 23(f) provides that “[a] court of appeals may in its
discretion permt an appeal from an order of a district court
granting or denying class certification wunder this rule if

application is nmade to it within ten days after entry of the

order.” It is uncontested that petitioners did not file their
Rule 23(f) petition within ten days after the district court
entered its order on March 31, 2003 denying class certification.
Unl ess sone exception applies, we |lack appellate jurisdiction to
entertain the petition.?

Petitioners contend that the TCMP was no nore than “further
certification proceedings,” and that, because they filed their Rule
23(f) petitionwithin ten days after the district court’s March 31,
2005 denial of the TCWP, their petition was tinely filed.
Petitioners also assert that the district court erred when it
treated the TCWP as a notion to reconsider under Rule 60. W find
no nmerit in either of petitioners’ positions.

The district court did not err when it treated the TCMP as a
nmotion to reconsi der under Rule 60. Citing our opinion in Bertulli

v. Independent Ass’n of Continental Pilots, respondents maintain

' Fep. R Qv. P. 23(f) (enphasis added).

2 See Shin v. Cobb County Bd. of Educ., 248 F.3d 1061
1064-65 (11th Gr. 2001); Gary v. Sheahan, 188 F.3d 891, 892 (7th
Cr. 1999); Blair v. Equifax Check Servs., Inc., 181 F.3d 832,
837 (7th Gr. 1999); see also Wiite v. Inperial Adjustnent Corp.
75 Fed. Appx. 972, 974 (5th Cr. 2003)(relying on Gary and
Blair).




that petitioners may not appeal this issue under Rule 23(f).3 W
do not read Rule 23(f) as solimting in nature. The issue whether
the district court properly treated petitioners’ TCWP notion as a
Rule 60 notion to reconsider bears directly on the threshold
question of the tineliness of petitioners’ attenpt to invoke our
jurisdiction and take an appeal. In Bertulli, we reviewed the
district court’s standing determ nati on because standing “goes to
the constitutional power of a federal court to entertain an
action,” as does our jurisdiction.* In addition, the question
whet her the district court properly treated the TCMP as a notion to
reconsider bears directly on whether the order from which a
di scretionary appeal is sought is an order granting or denying
class certification appeal able under Rule 23(f).

In the TCWP, petitioners set forth the law on “revisitation”
and “nodification” of «class «certification rulings.?® They
specifically asked the district court to nodify its ruling with

respect to class certification.® As the TCWP called into question

3242 F.3d 290, 294 (5th Gr. 2001) (“[U nder Rule 23(f), a
party may appeal only the issue of class certification; no other
i ssues may be raised.”).

4 See id. at 294.

> Petitioners also noted that “[t]his trial plan is
submtted in response to the Cburt s March 31, 2003 order denying
certification of a class .

6 See Gary, 188 F.3d at 893 (“. . . and we do not think that
it matters what caption the litigant places on the notion to
reconsider.”).



the correctness of the district court’s order, that court did not
err when it treated the TCMP as a notion to reconsider its order.

Petitioners asked the district court to nodify its ruling
under Rule 23(c)(1)(C,7” but this rule has no bearing on the tine
limt prescribed in Rule 23(f). | ndeed, on remand, a district
court is freetoreconsider its class certification ruling as often
as necessary before judgnment.® Rule 23(c)(1)(C addresses the
federal rules as they apply to a district court’s order granting or
denying certification; it does not bear on the ten-day tine limt
i nposed by Rule 23(f). |In addition, to hold that —no matter how
styled — a notion under Rule 23(c) is always distinct from a
motion to reconsider would allow a party to subvert the ten-day
time limt prescribed in Rule 23(f). This in turn would permt a
party to file a Rule 23(c) notion and thereafter appeal any grant
or denial within ten days, no matter how |l ong after the district

court had initially ruled on the issue of class certification.?®

" “An order under Rule 23(c)(1) may be altered or anended
before final judgnent.” Feb. R Qv. P. 23(¢c)(1)(CO.

8 See FED. R Qv. P. 23(c)(1)(O; Inre Integra Realty Res.,
Inc., 354 F.3d 1246, 1261 (10th Cr. 2004) (“Moreover, a tria
court overseeing a class action retains the ability to nonitor
the appropri ateness of class certification throughout the
proceedi ngs and to nodify or decertify a class at any tinme before
final judgnent.”); Boucher v. Syracuse Univ., 164 F.3d 113, 188
(2d Cr. 1999) (“But under Rule 23(c)(1), courts are required to
reassess their class rulings as the case develops.” (citations
and quotations omtted)).

® See, e.q., Gary, 188 F.3d at 893 (“[B]y styling a notion
to reconsider as a notion to decertify the class, a litigant
coul d defeat the function of the ten-day line drawn in Rule

5



Further, the district court noted that “lead counsel [for
petitioners] have identified no new |legal authority or a changed
circunstance that conpels the court to arrive at a different
concl usion.” Specifically, the district court stated: “By now
asking the court to revisit issues simlar to those presented and
argued when the court was deciding whether to certify the NASDAQ
class, [petitioners’] lead counsel are effectively seeking
repetitive proceedi ngs i n hopes of keeping alive the possibility of
obtaining class certification.” As the district court concl uded
that petitioners had failed to identify any reason why its previous
order was incorrect and nerely reaffirmed its prior ruling, the
court’s order was not “an order . . . granting or denying class
action certification” under Rule 23(f).1%0

Even if we were to determne that the district court erred
when it treated the TCWP as a notion to reconsi der under Rule 60,
this woul d have no bearing on our conclusion that the petition was
untinely. Those courts of appeals that have considered the issue
have unani nously held that a Rule 59 notion to reconsider filed

wthin the ten-day limt set forth in Rule 23(f) tolls the period

23(f). . . Rule 23(f) permts the court of appeals to accelerate
appellate review, but to ensure that there is only one w ndow of
potential disruption, and to permt the parties to proceed in
confidence about the scope and stakes of the case thereafter, the
w ndow of reviewis relatively small.”).

1 FED. R QvVv. P. 23(f); see also Wite, 75 Fed. Appx. at
974.




for appeal wuntil the district court rules on that notion.?
Petitioners did not file the TCMP within ten days after the March
31, 2003 order denying class certification. Consequently, whether
or not the TCWP is treated as a Rule 60 notion to reconsider, it
failed to toll the ten-day tine [imt.

Li kew se, even if we were to treat the TCWP as “further

certification procedures,” we would hold that to toll Rule 23(f)’s
ten-day limt, petitioners would have had to file it within ten
days after the order denying certification was entered. As the
courts of appeal uniformy require that a notion to reconsider be
filed within ten days if it is going to toll the ten-day period
within which to seek perm ssion to appeal, we see no reason to
deviate fromthis general rule nerely because a party has styled
its notion differently.
I11. CONCLUSI ON
For the foregoing reasons, we dism ss the petition for |ack of

appel l ate jurisdiction.

PETI TI ON DI SM SSED FOR LACK OF APPELLATE JURI SDI CTI ON

11 See Shin, 248 F.3d at 1064-65; Gary, 188 F.3d at 892;
Blair, 181 F.3d at 837; see also Wite, 75 Fed. Appx. at 974
(quoting Seventh Crcuit).




