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PER CURI AM

In this appeal, we consider the adequacy of defense counsel’s
Anders brief where the defendant has advi sed counsel that he does
not wish to challenge his guilty plea. W conclude that ordinarily
counsel nust file a transcript and brief the i ssues surroundi ng the
pl ea unl ess the record reflects that the defendant has chosen not

to chall enge the plea.

District Judge of the Northern District of Texas, sitting by
desi gnati on.



l.

Pursuant to a witten plea agreenent, Julio Garcia (Garcia)
pl eaded guilty to possession with intent to distribute nore than
500 grans of cocaine.? The district court sentenced Garcia to 64
mont hs of inprisonnent and four years of supervised rel ease
Garcia filed a tinely notice of appeal.

The Federal Public Defender (FPD), court-appoi nted counsel for
Garcia, has filed a notion to withdraw and a brief in accordance

wWth Anders v. California, 386 U.S. 738 (1967). The Cerk of Court

notified Garcia of his right to respond to counsel’s Anders brief,
but he has not done so. Counsel stated in his brief that Garcia
advi sed himthat he did not wish to challenge his guilty plea and
for that reason counsel did not file a record of the plea colloquy
nor did he brief issues surrounding the plea. Counsel did,
however, review sentencing issues and explain why he found no
nonfrivolous issues in this respect. We consider below the
adequacy of the Anders brief under these circunstances.
1.

Anders established requirenents for an appointed counsel
seeking to withdraw from representation of a defendant on his
direct crimnal appeal because of the |lack of nonfrivol ous issues
to be raised on appeal. Anders, 386 U S at 744. “[I]f counsel

finds his case to be wholly frivolous, after a conscientious

2 The plea agreenent did not contain an appeal waiver. See R
1, 56-60.



exam nation of it, he should so advise the court and request
perm ssion to withdraw. That request nust, however, be acconpani ed
by a brief referring to anything in the record that m ght arguably
support the appeal.” 1d. “The attorney nust isolate ‘possibly
i nportant issues’ and nust ‘furnish the court with references to
the record and legal authorities to aid it in its appellate

function.”” United States v. Cordero, 18 F. 3d 1248, 1253 (5th Cr

1994) (citation omtted). After the defendant has had an
opportunity to raise any additional points, the court fully
exam nes the record and deci des whet her any nonfrivol ous issue is

presented for appeal. Penson v. Ohio, 488 U. S. 75, 80 (1988); see

also Smth v. Robbins, 528 U S. 259, 273 (2000) (the purpose of the

Anders procedure is “to vindicate the constitutional right to
appel | ate counsel ).

The FPD failed to furnish this court with a rearrai gnnent
transcript, reflecting the colloquy between the court and the
def endant when the defendant entered his guilty plea - nor did he
order one. In his Anders brief, the FPD asserts that “Garcia has
i nformed counsel that he does not seek to vacate his guilty plea
but seeks to appeal his sentence.” Counsel has cited no authority
that permts an attorney noving to withdrawto decline to undertake
a “conscientious” exam nation of part of the record, based solely
on his assertion that his client wshes to appeal only part of the
j udgnent .

This court has not directly addressed this issue in a
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publ i shed opinion. In United States v. Prado-Prado, No. 05-50256,

188 F. App’x 329 (5th Gr. Jul. 17, 2006) (unpublished), the court
was faced with a simlar factual pattern. |In that case, counsel
filed an Anders brief but did not reviewthe record relating to the
guilty plea based on her assertion that Prado-Prado instructed her
not to challenge the plea. |In response to counsel’s Anders brief,
Prado-Prado filed a notion to appoint substitute counsel. The
response did not chall enge counsel’s assertion that Prado-Prado did
not wish to appeal his guilty plea. | nstead, the defendant
requested the appointnent of substitute counsel to challenge
sentencing issues. The court construed Prado-Prado’s response as
confirmation that he did not desire to appeal his quilty plea.
Therefore, the court concluded that counsel’s Anders brief was
sufficient. The court then went on to address the sentencing
i ssues raised in the case.

Prado-Prado i s persuasive authority, see 5STHGOQR R 47.5, for

the proposition that it is consistent with Anders for counsel to
pretermt consideration of an appellant’s guilty plea at the

appel l ant’ s request. However, Prado-Prado suggests that there

shoul d be sone confirmation in the record of appellant’s request.

In Jones v. Estelle, 584 F.2d 687 (5th Gr. 1978), this court

consi dered whet her counsel nust file an Anders brief followng a
def endant’ s wi t hdrawal of appeal at the advice of counsel. W held
that “[c]onpliance was not required . . . because [the defendant]

voluntarily w thdrew his appeal after consultation with, and advi ce
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from counsel.” Id. at 691. The court enphasized that the
deci sion nust be one “the client has ‘suggested, acquiesced in, or
concurred with.”” Id. (Ctationomtted). The record in that case
confirmed that the defendant’s “decision was his own.” |d. W
stated that only where “counsel gives his client good-faith and
effective advice to withdraw an appeal he believes neritless and
the client wvoluntarily instructs him to do so, the Anders
requi renents do not apply.”

We are persuaded that the Prado-Prado/Jones approach to this

problem is a sensible one. Read together these cases at |east
inplicitly require the record to reflect confirmation of the
def endant’ s request that counsel forego any chall enge of his guilty
pl ea before counsel can pretermt consideration of the pleain his
Anders brief. Requiring that the record denonstrate a defendant’s
agreenent or acqui escence in foregoing an appeal on this issue,
enables us to determne fromthe record that the decision was the
defendant’s own - that is, “the client has ‘suggested, acqui esced
in, or concurred wth” the decision. VWhat form nust this
agreenent or acqui escence take? Certainly a defendant’s response
to counsel’s Anders brief such as the one filed by Prado-Prado
rai sing issues unrelated to the plea w thout questioning any plea
related issue would qualify. Also, a witten statenent by the
def endant that after receiving the advice of counsel he does not
wsh to challenge his guilty plea would qualify. Additionally,

counsel's recommendationin witing to the defendant that he forego
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a challenge to the guilty plea and the defendant's failure to
respond to this recomendation after a reasonable |apse of tine
after defendant's receipt of the recommendati on (approxi mtely 30
days) may be sufficient.

In this case, counsel has provided this court wth no
docunentation confirmng the defendant’s desire to forego a
challenge to his guilty plea nor has Garcia filed a response to
defense counsel’s brief. Because our case | aw has not been clear
on what the record nust show before counsel can refrain from
providing us with a record of the plea and his analysis of any
possi bl e appeal able issues related to the plea, we believe it
appropriate to give counsel 30 days wthin which to provide the
court with a witten confirmation fromthe defendant foregoing his
challenge to the plea or alternatively to show that after
reasonable notice the defendant has not responded to counsel’s
request. If counsel is wunable to provide such evidence
denonstrating that the decision to forego a challenge to the plea
is one “the client has ‘suggested, acquiesced in or concurred
with,”” then counsel should proceed to obtain and file with the
court the record of the plea and proceed with the usual Anders
requi renents in that respect.

Counsel’s nmotion to wthdraw is denied subject to
reconsi deration pending receipt of counsel’s supplenental filing

consistent with this opinion.



