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I

Barnard Construction Co. (“Barnard”) sued the Gty of
Lubbock, Texas (“City”) for breach of contract in the Northern
District of Texas. The district court granted the City' s notion
for summary judgnent, and Barnard appeal s.

Barnard submtted the lowest bid for a pipeline construction
contract to the Cty. The Gty hired an independent engi neering
conpany to act as “Engineer” for the project. The Engi neer was

responsible for, inter alia, the bid formfor the pipeline

construction project. The bid formincluded a line itemfor rock



excavation, but only for one of the fifteen pipelines (Line Al),
because the Engi neer’s data suggested that rock excavati on was
needed only in the one pipeline. Prior to the bidding process,
the Gty expressly stated that the Engineer’s data was for
i nformational purposes only, and that bidders had the opportunity
to drill their owm test holes. The Gty also offered a question
and answer session prior to bidding and nade changes to the
pi pel i ne construction contract via addenda as a result of the
guestion and answer session. Barnard did not drill its own test
hol es.

Barnard and the Gty entered into a witten contract. The
City estimated that 410 cubic yards of rock woul d need excavating
fromLine Al; but whatever quantity of rock was excavated from
Line Al, the Gty would pay Barnard at the unit price for which
they bid ($200). In performance of the contract, Barnard
di scovered lines other than Line Al required rock excavation as
wel |l . Barnard excavated rock from several |ines other than Line
Al. After Barnard billed the City for all rock excavated, the
Cty initially paid, but later offset paynent for rock excavated
outside of Line Al. Barnard sued for breach of contract and on
appeal argues for reversal of summary judgnent. First, Barnard
argues that the City s decision to pay for all rock excavated is
a final, conclusive decision pursuant to the contract. In
response, the Gty maintains it had comruni cated to Barnard
before or at the tine of paynent that it mght |ater offset
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paynent for rock excavated outside of Line AL.! |n addition,
Barnard argues that the contract is unanbiguous in its terns
requi ring paynent of all rock excavated, or alternatively, that
it is anbiguous thereby warranting reversal of summary judgnent.
|1
We review an appeal from sunmary judgnent de novo, applying

the sane standard as the district court. Degan v. Ford Mbtor

Co., 869 F.2d 889, 892 (5th Gr. 1989). Summary judgnent is
appropriate if there is “no genuine issue as to any material fact
and . . . the noving party is entitled to a judgnent as a matter
of law” FED. R CV. P. 56(c). Because this suit is based on
diversity jurisdiction, we apply Texas substantive law to
determ ne whether the City was entitled to sumary judgnent.

Fireman’s Fund Ins. Co. v. Miurchison, 37 F.2d 204, 207 (5th Cr.

1991) .
We review the interpretation of a contract, including the
gquestion of whether the contract is anbi guous, de novo.

Constitution State Ins. Co. v. Iso-Tex Inc., 61 F.3d 405, 407

(5th Gr. 1995) (citation omtted).

111
Barnard’ s first argunent, that the Cty’' s decision to pay

for all rock excavated is a final, conclusive decision pursuant

1 Barnard contests the date this communi cati on was nade.
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to the contract, fails because the contract grants the Cty
authority to nake a final determ nation regarding the anmount and
quantity of work done by Barnard in excavating rock. Paragraph
47 of the Ceneral Conditions reads, in pertinent part:

Any decision by the Owmer’s Representative, or deened deni al
by the Owmer’s Representative, shall be final and concl usive
in the absence of fraud.

Par agraph 14 of the “General Conditions of the Agreenent,”
clearly states, in pertinent part:

Unl ess otherwi se specified, it is nmutually agreed between
the parties to this Agreenent that the Omer’s
Representative has the authority to review all work included
herein. The Omer’s Representative has the authority to
stop the work whenever such stoppage nay be necessary to
ensure the proper execution of the contract. The Omer’s
Representative shall, in all cases, determ ne the anpunts
and quantities of the several kinds of work which are to be
pai d under the contract docunents, and shall determ ne al
questions in relation to said work and the construction
thereof, and shall, in all cases, decide every question
which may arise relative to the execution of this contract
on the part of said Contractor.

The record is clear that the Cty, via the Ower’s
Representative, told Barnard that it was only considering
Barnard’'s request to pay for rock outside of Line Al.2 Barnard

does not allege the Cty has commtted fraud in making this

2 Wi le Barnard di sputes the date on which the City inforned
Barnard that it would only consider the paynent, the date is not
di spositive; nor is the fact that the communicati on was nade.

The fact that Barnard was initially paid for the rock excavated
outside of Line Al is also irrelevant. The contract places
authority over final decisions on the Omer’s Representative.
After reviewing the Cty' s obligations under the contract, the
City and the Owmer’s Representative correctly determned that it
need not pay for rock excavated outside of Line Al.
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decision. The Omer’s Representative made a final decision as to
t he anbunt and quantity of excavated rock for which Barnard was
to be paid when it determ ned under the contract that it need not
pay for rock excavated outside of Line Al.
|V

Barnard’ s second argunent also fails. First, it argues that
the contract is unanbi guous thereby requiring paynent for rock
excavated outside of Line Al. Alternatively, Barnard argues the
contract is anbiguous and therefore creates a genuine issue of
material fact, requiring reversal and remand. Whether a contract
i s anbiguous is a question of law for the court to decide. Coker
v. Coker, 650 S.W2d 391, 394 (Tex. 1983). |If the witten
contract is worded such that it can be given a certain or
definite legal neaning or interpretation, then it is not
anbi guous and the court wll construe the contract as a matter of

law. J.M Davidson, Inc. v. Wbster, 128 S.W3d 223, 229 (Tex.

2003); Coker, 650 S.W2d at 393. The court nust give neaning to

each of its provisions, in light of the circunstances surroundi ng
the contract’ s execution, excluding statenents of the parties as

to what they intended. Davidson, 128 S.W3d at 229; see also

Universal C.I1.T. Credit Corp. v. Daniel, 243 S.W2d 154, 157

(Tex. 1951).
First, Barnard argues that the follow ng circunstances,
whi ch they contend were not taken into account by the district

court, existing at the tinme of execution, support its
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interpretation that the contract is unanbiguous: (1) the Cty
provided all the fornms for the bidding process and did not allow
any alteration of the formor negotiation of the terns; (2) no
bi dder could bid on a unit price for rock anticipated to be
encount ered except on the blank provided for rock excavati on on
Line Al; and (3) no bidder could increase an anmount for work
performed on one line in order to “pad” or “cover” unpaid work
performed on another line. As the argunent goes, because Barnard
could not bid on rock outside of Line Al, it was irrel evant
whet her it took the opportunity to investigate the sub-surface
condi tions outside of Line AL. However, Barnard neglects to
consider that the Gty did allow for an opportunity for the
bi dders to ask questions, a process through which the contract
coul d be changed and t hrough whi ch addenda were added to the
contract.
In the General Conditions section of the contract, under
Paragraph 17, “Contractor’s Understanding,” it states:
It is understood and agreed that the Contract has, by
careful exam nation, satisfied itself as to the nature and
| ocation of the work, the confirmation of the ground, the
character, quality and quantity of materials to be
encountered, the character of equipnent and facilities
needed prelimnary to and during the prosecution of the
wor k, and the general and | ocal conditions, and all other

matters which in any way affect the work under the contract
docunents.

Unl ess otherw se specified herein, all |oss, expense, or
damage to Contractor arising out of the nature of the work
to be done, or fromthe action of the elenents, or from any
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unf oreseen circunstance and the prosecution of the work,
shal | be sustained and borne by the Contractor at its own
cost and expense.

Par agraph 17 of the CGeneral Conditions clearly places the risk of

unf or eseen circunstances on Bar nard. See 1.0 1. Sys., Inc. V.

Cty of develand, 615 S.W2d 786, 789 (Tex. App. 1980). Barnard

bore the risk in undertaking the project under the terns of the
contract.

Arguing that the Cty’'s interpretation is unreasonable
because it confers a windfall, Barnard mai ntains that Paragraph
1.6 of Section 01020 of the contract unanbi guously nandates
paynment for rock excavation, including “all of the extra cost of
equi pnent and | abor associated with the excavation of rock over
and above the excavation of nonrock materials in a tunnel or
trench.” Section 01020 is titled, “Measurenent and Paynent.”
Paragraph 1.6 appears in Part 1, titled, “General.” The contract
has both specific provisions, such as providing a line itemfor
rock excavation only for Line Al, as well as general provisions,

for exanple in Section 01020 in Paragraph 1.6 | abel ed “Rock

Excavation,” in which it states, “[p]aynent will be made at the
unit price bid for Rock Excavation.” \Were a contract “appears
on the surface to be anbiguous . . . the apparent anbiguity my

be resolved by the application of a well-settled rule of
construction, to wit: that if general terns appear in a contract,
they will be overcone and controlled by specific | anguage dealing

wth the sanme subject.” Gty of San Antonio v. Heath & Stich,
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Inc., 567 S.W2d 56, 60 (Tex. App. 1978). The fact that the only
pl ace where a line item appears for rock excavation is for Line
Al, a specific provision, suggests that the agreenent between the
parties was to pay for rock excavation only on Line Al. This
interpretation of the contract is further supported by the
provision in Section 01020 entitled “Scope,” in which it states:

The unit price bid on each itemstated in the Bid Form shal

i nclude furnishing all |abor, superintendence, nachinery,
materials, equi pnent and incidentals necessary to conpl ete
the various itens of work in accordance with the plans and
specification. Cost of work or materials shown on the plans
and called for in the specifications for which no separate
paynment is made shall be included in the bid price on the
various pay itens.

(enphasi s added). The contract clearly evinces a unit price for
rock excavation only for the item Line Al.

As an alternative argunent, Barnard argues that the contract
i s anbiguous. First, Barnard di sagrees that the phrase “on each
itemstated in the Bid Fornmf in the “Scope” of Section 01020 is
unanmbi guous. It points to the fact that this is a unit price
contract because the Cty had to nmake estimations for each |line
item including an approxi mate anount of rock to be excavat ed.
Barnard nmaintains that the phrase “on the project” at the end of
Par agraph 38, “Quantities and Measurenents,” found in the Ceneral

Conditions,® refers to the project as a whole, not to rock

3 Paragraph 38 reads:

Where the estimated quantities are shown, and only when sane
are expressly stated to be estimates, for the various
cl asses of work to be done and material to be furnished
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excavation on Line Al. As the argunent goes, the Gty is
therefore required to pay Barnard for all rock excavated on the
whol e project. Barnard states, “[t]he term ‘project’ is not
defined by the contract, but ‘Project Nunmber’ is identified
t hroughout the contract as ‘Project Nunber 293-6903 . . . .7
Barnard' s invocation of Paragraph 38 is unavailing for the sane
reason its attenpt to use Paragraph 1.6 of Section 01020 is. The
unit price bid blank found in Line Al plainly evidences that the
City expected drilling only on Line Al and requested bids on rock
excavation on that one line.* Barnard ignores the fact that the
City's estimate of 410 cubic yards of rock was only for Line Al,
and not for all of the lines in total. W find that the contract
between Barnard and the City is not anbiguous in its terns that
rock excavation would be paid only for that perfornmed on Line Al.
\%
For the aforenentioned reasons, we AFFIRM the district

court’s grant of the GCty's summary judgnent notion.

under this contract, they are approximte and are to be used
only as a basis for estimating the probable cost of the work
and for conparing their bids offered for the work. In the
event the anmount of work to be done and materials to be
furnished are expressly stated to be estimated, and only
when sanme are expressly stated to be estimated, it is
under st ood and agreed that the actual anmount of work to be
done and the materials to be furnished under this contract
is the unit price nethod, paynent shall be for the actual
anmount of work done and materials furnished on the project.

41t bears repeating that Barnard had the opportunity to
drill its own test holes prior to bidding. Instead, Barnard
relied on the Engi neer’s data.
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WENER, Ci rcuit Judge, dissenting:

| respectfully dissent fromthe panel majority’s affirmance of
the summary judgnent for the Gty. | do so because | am convi nced
that sunmary judgnent was granted despite the existence of a
genui ne issue of material fact which cannot be resol ved under the
summary judgnent record that was before the district court and is
now before us.?

None di sputes that (1) a decision was nade by the Gty on My
22 to pay Barnard for all rock excavation, whether inside or
outside Line AL —and indeed, the Gty did pay for it —but (2)
on June 17, the Cty reversed that decision and deducted fromthe
next periodic paynent the portion of the prior paynent attri butable
to excavation outside Line Al. The parties do vigorously contest,
however, the correct way to classify the l egal nature of the Gty’'s
May 22 decision and paynent. Barnard insists that under the terns
of the construction contract, the May 22 decision was “final and
conclusive,” making it binding on the Gty and not subject to
subsequent unil ateral reversal or change by the City. In contrast,
the Gty pays little heed to this issue; and the panel mjority
opi nion denonstrates an unwllingness even to recognize the
possibility that whether a particular decision by the Cty is

“final and conclusive” is not sinply whatever the City unilaterally

! Summary judgnent may be granted, of course, only if “there
IS no genuine issue as to any material fact ....” Feb. R Qv. P
56(c).
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may say. 2
The contract states that “[a]lny decision by the [City’ s]

Representative ... shall be final and conclusive in the absence of

fraud.”® Although neither a definition nor an explanation of
“final and concl usive” appears in the contract, the phrase is used
init. For exanple, the contract gives the Cty’'s representative
authority to resolve “all questions of dispute or adjustnent [that
are tinely] presented by the Contractor” to the Cty’s
representative. El sewhere in the contract, the Gty’'s
representative is given the authority and duty to, “in all cases,
deci de every question which may arise relative to the execution of
this contract.” Further, the contract deens each such decision to
be “conclusive in the absence of witten objection to sane
delivered to Owmer’s Representative within fifteen (15) cal endar
days of any decision or direction by [City' s] Representative.”
Here, there were (1) aninitial decision by the City on May 15
to deny Barnard s request to be paid for all rock excavation; (2)
a tinely objection by Barnard to that decision; (3) a decision
favorable to Barnard nmade by the City on May 22, reversing its My
15 decision and agreeing to pay Barnard for all excavation; and,
finally (4) a third decision by the City, this one on June 17

purporting to reverse its own May 22 change of position fromits

2 See footnote 2 in panel majority opinion, supra.
3 Enphasi s added.
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initial decision of May 15 —a double flip-flop.

| do not question that the City, acting through its designated
representative, had the right vel non to nmake the May 22 deci sion;
but given that decision, | do question howthe Cty could then, on

June 17, make a contrary decision on the sane discrete issue.

have found no principled way to interpret final and conclusive —

at | east not wi thout nmaking this construction agreenent a contract
of adhesi on —t o0 nean anyt hing ot her than that an officially nmade,

unqualified and unconditional decision by the Gty on any given

i ssue, at any stage of the construction, is not nerely final and

conclusive, but is also just as unilaterally irreversible by, and

bi nding on, the City as it is on Barnard. As the contract is the
| aw between the parties, contractual interpretation nmust provide
the answer to the key question, “which of the Cty’' s dianetrically
opposed, sequential decisions regarding rock excavation was the
final and conclusive one, and was therefore irrevocably and
irreversibly binding on both parties?”
The summary judgnent record makes clear, and none disputes,
the rel evant sequence of events.
. On May 15, the Cty nmade a “decision” to deny Barnard’s
request to be paid for all rock excavation, not just that in
Li ne Al.

. Barnard tinely objected to that denial.

. On May 22, the Cty nade a “decision” to reverse its May 15
decision and to pay for all rock excavation (which it did).

Thus, when we interpret the contract as a whole, with all rel evant
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provisions considered in pari materia, this second “decision” by

the City, the one on May 22 to reverse its May 15 deci sion and pay
Barnard for all rock excavation, had to be “final and concl usive”
—unless, that is, the May 22 deci si on was expressly nmade subj ect

to the putative condition subsequent, reserving to the City the

power to reconsider and again reverse itself. Unlike the May 15
deci sion which was tinely contested by Barnard pursuant to the
contract, the My 22 decision was not contested or appeal ed by
either party. Rather, the Cty just changed its m nd weeks | ater.
Crucially, then, for the My 22 decision not to be final and
conclusive, and thus remain reversible by the Cty, this condition
subsequent would have to have been nmade by the Cty and
comuni cated to Barnard (1) in the May 22 decision, (2) before that

deci sion was made, or (3) contenporaneously with that decision

Conversely, any subsequent attenpt by the City to make its May 22
commi t ment reversible woul d have been too | ate and t hus i neffectual
to render the My 22 decision anything other than final and
concl usi ve.

It follows that if, on the one hand, the question when that
condi tion subsequent was made and conmunicated to Barnard is
ultimately found to have been in the May 22 decision, or on or
before May 22, then that decision would not have been “final and
conclusive,” and the Gty would be entitled to change its m nd, as
it purported to do on June 17. But if, on the other hand, the fact
ultimately found is that comrunication of the reserved right to
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change its mnd was not made by the City in, before, or

cont enporaneously with its May 22 decision, but only thereafter,

the May 22 decision would be a “final and concl usive” decision on

t hat one point, viz., to pay Barnard for all rock excavation. This

is why the answer to the question whether the May 22nd deci si on was
final and conclusive and therefore not subject to a unilateral
post - hoc change of position by the Gty (as the Gty purported to
do on June 17), is the crucial “genuine issue of material fact” on
whi ch this contract dispute turns.

The panel nmajority appears to accept as a given the Gty’'s
representation to this court that “it had comruni cated to Barnard
before or at the tinme of paynent that it mght |ater offset paynent
for rock excavated outside of Line Al.” Yet the majority opinion
al so concedes that “Barnard contests the date this comunication
was made.”* |In the face of these irreconcilably opposed factual
contentions of the parties, | cannot conclude, as did the district
court and the panel majority, at least inplicitly, that no genuine
issue of material fact exists regarding the timng or sequence of
the Gty s reservation of that condition subsequent. | nstead, |
remain convinced that this material fact question cannot be
resol ved on the basis of the summary judgnent record, either by the

district court or by this court on de novo review. Here s why.

In granting sunmary judgnent, the district court stated as a

4 See footnote 1 in panel majority opinion, supra.
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given that Barnard was “forewarned’® —shorthand for Barnard was

informed of the condition subsequent by the Cty, before, in, or

cont enporaneously with its May 22 decision to pay Barnard for al

rock excavation. |If that turns out to be howit happened, | would
agree that the May 22 decision was conditional, preventing it from
bei ng deened final and conclusive, and thus making it subject to
reconsi deration and change by the Cty. | repeat for enphasis
however, that the district court’s conclusional statenent that
Barnard was “forewarned” sinply is not supported by the sunmary
j udgnent record, w thout which support that material fact issue
remai ns genui nely contested and unresol ved.

By the district court’s own declaration, its determnation
that Barnard was “forewarned” by the City is based solely on one
individual’s affidavit. The problemis that the affidavit nowhere
states, nentions, adverts to, or inplies either (1) the precise
cal endar date of the City’ s making and conmuni cating the condition
subsequent, or (2) the relative timng of that comuni cati on vi s- a-
vis the notification to Barnard of the Gty s May 22 decision to
pay for all rock excavation (itself a turn around fromits May 15
decision not to pay). Wether Barnard was or was not “forewarned’
remai ns an open genuinely contested issue of material fact.

If this panel had reversed and remanded, the Cty as novant

m ght wel | have been able to supply evidence of such date or timng

5> Enphasi s m ne.
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to show that Barnard was i ndeed “forewarned”; and it m ght well be
that Barnard would not have been able to controvert it. But,
W t hout a summary j udgnent record sufficient to support the absence
of a genuine issue of material fact, we should not affirm the
summary judgnent here being appealed. This is why, wth genuine
respect for my colleagues of the panel mpjority and for the

district court, | amconpelled to dissent.
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