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W EUGENE DAVIS, Circuit Judge:

We took this case en banc to consi der whether the governnent
presented sufficient evidence at Cuellar’s trial to support his
conviction of international noney |aundering under 18 U S. C 8§
1956(a)(2)(B)(i). For the reasons that follow, we conclude that
the evidence was sufficient to prove all elenents of the offense.

W also consider Cuellar’s argunents that the district court

erred in admtting the expert testinony of Agent Nuckles, which



argunents were unnecessary for the panel to address under its
di sposition of the case. Finding no error, we affirm
| .

On July 14, 2004, defendant Hunberto Fi del Regal ado Cuel |l ar
was stopped just south of Eldorado, Texas, about 114 mles from
the Mexican border. Cuellar was traveling south in a Vol kswagon
Beetl e toward Mexico on State Hi ghway 77. H ghway 77 runs toward
Del Rio, Texas, which is directly across the border from Acuna,
Mexi co. He was pulled over by Deputy Kevin Herbert from the
Schl ei cher County Sheriff’'s office, after Herbert observed the
vehicle traveling very slowy, approximately 40 mles per hour in
a 70 mle per hour zone. The car also swerved onto the shoul der,
| eadi ng Herbert to suspect that the driver m ght be intoxicated.
Because Cuellar spoke no English, Herbert called State Trooper
Danny Nunez to assist him As they waited for Nunez to arrive,
Herbert attenpted to determ ne whether Cuellar had insurance.
Cuel |l ar handed him witten material from the gl ove conpartnent.
He then exited the car, wthout being asked, and went to the
front of the VWwhere the trunk was located and lifted the |id.
Such behavior raises suspicion anong |aw enforcenent officers
because it is considered a diversionary tactic used to draw
attention away from other locations in the vehicle where

contraband i s hidden.



In the papers Cuell ar handed Herbert were bus tickets issued
in Cuellar’s nane. The tickets showed northbound travel the
previous day, from Del R o, Texas to San Antonio. They al so
showed a departure the sane day from San Antonio to Big Spring,
Texas. From there the tickets showed a departure to Lubbock,
wth a stop in Tulia, ending in Amarillo and then reversing
cour se. Al so anmong the papers were three Mxican permts to
operate a vehicle wthout license plates. Two were in Cuellar’s
nanme, dated April 17, 2004 and June 28, 2004. The third, dated
May 18, 2004, was in the nanme of David Rodriguez Al eman. The
papers also included a traffic ticket issued to Cuellar in Mexico
on March 5, 2004.

Nunez arrived and began to talk to Cuellar. Nunez becane
suspi cious of Cuellar because he was avoiding eye contact and
seened very nervous. Cuellar claimed he was on a three-day
business trip attenpting to buy vehicles, despite the fact that
he had no |uggage or extra clothing. Cuel | ar gave conflicting
stories about his travels, saying first that he was com ng from
Acuna, Mexico and | ater that he had been in San Angel o and was on
his way to Acuna. Nunez noticed a bulge in Cuellar’s pocket, and
when asked about it, Cuellar pulled out a wad of cash that
snelled like marijuana to the officers. Nunez then requested

that a drug search dog cone to the scene.



Wiile waiting for the canine unit, Nunez asked Cuellar for
perm ssion to search the vehicle. Cuel | ar consent ed. The
officers started with the trunk that Cuellar had opened. Nunez
noticed drill marks on the fender walls and evi dence of tanpering
on the gas tank. Contraband is often transported in gas tanks
and in secret conpartnents behind fender walls. Nunez considered
the markings as evidence of possible nodifications to facilitate
transportation of contraband. He also noticed that nud appeared
to be splashed purposefully on the car with an acoustic gun,
which is done by crimnals to cover up tool marks, fresh paint
and ot her work done on a vehicle. |In addition, while nost of the
car’s interior was faded and worn, the carpet appeared newer.
Animal hair was found in the vehicle, concentrated in the rear
area, but nowhere else in the car. Cuel l ar clained that he had
used the VW to transport goats on a prior occasion. Nunez
doubt ed that goats could fit in the space.

Nunez also found a Wataburger bag with a receipt dated
earlier the day of the stop. After calling the phone nunber on
the receipt the officers determned that the restaurant was in
Big Spring, which is northwest of San Angelo - farther north than
Cuellar told officers he had travel ed. A border patrol agent
called to the scene checked Cuellar’s |ast border crossing date.

That information was also inconsistent wth Cuellar’s story.



Whil e Nunez was talking to Cuellar and searching the car, Nunez
observed Cuel l ar standing on the side of the road and making the
sign of the cross |eading Nunez to believe that Cuellar knew he
was in trouble.

Deputy Chatham arrived with the canine unit. The dog
alerted on the noney in Cuellar’s pocket and on the back
fl oorboard area of the <car. The officers found a hidden
conpartment underneath the floorboard containing $83, 000 wrapped
in duct tape bundles inside blue Wal mart sacks and marked with a
Sharpie as to the anmpbunts in each bundle. A Sharpie was in the
gl ove box of the car along with a Phillips-head screwdriver that
matched the types of screws used in the hidden conpartnent.
Chat ham noticed that animal hair was concentrated in the area of
the conpartnment. He testified that animal hair is often used to
try to distract a dog during a search but it does not work.

The officers arrested Cuellar and transported the car to the
sheriff's office for further 1investigation. At the station
Cuellar wanted to call his famly in Mexico and told Nunez that
if he did not have the car in Mexico by mdnight “his famly
woul d be floating down the river.”! As Cuellar was questioned,

he gave several different versions of his travels, including the

! When Cuellar nmde this statenment he did not know the
of ficers had discovered the cash in the hidden conpartnent.
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purpose of his trip, where he had been and when, and who owned
the vehicle he was driving.

At trial, the governnent also offered testinony from Speci al
Agent Richard Nuckles of U S. Immgration and Custons, an expert
on drug trafficking organi zations. Nuckl es testified that drug
operations typically involve the flow of drugs from Mexico into
the United States and the flow of cash proceeds of drug sales
fromthe United States back into Mexico. He described the usua
met hods enpl oyed by drug traffickers in transporting drugs and
nmoney across the border. Cash is usually bundled. Duct tape and
plastic are used to cover the odor of drugs and to prevent
couriers frompilfering bills from the stash. Vehi cl es used to
transport drugs and cash are sonetines registered in the driver’s
name to avoid suspicion in the event of a traffic stop. Nuckles
also indicated that couriers of drug proceeds would al npst
certainly know they were involved in illegal activity and were
carrying noney. Nuckles’ description of the typical drug courier
was consistent with the facts concerning Cuellar. Nuckles did not
testify regarding what customarily happens to the drug noney in
Mexico other than to say that it is returned to those in charge
of the drug trafficking operation. Once in Mexico, which has a
nmore cash-based econony than the U S., the dollar can be used as

readily as the peso.



Cuellar testified at his trial that he was in the business
of buying and selling vehicles. He had purchased the Vol kswagon
Beetle in March and used it in his business. He also testified
that he had carried small goats in the car. Cuellar said that he
sold the car in May to a M. Mrcia. Morcia could not get a
permt for the car, so Cuellar obtained the permt in his own
name in June 2004. Cuellar crossed the car into the United
States and delivered it to M. Mrcia and returned to Mexico.

Cuel |l ar stated that he began a bus trip on July 13, 2004, to
Amarillo, Texas to buy two trucks. He was only planning to be
gone for tw days so he carried no |uggage. He arrived in
Amarillo on July 14'", where a friend was waiting with the
trucks. They began driving toward Acuna, using one truck to tow
the other. The two nen stopped in Big Spring, but found no
additional trucks at an acceptable price. When they arrived in
San Angelo, Cuellar called M. Mrcia to inquire about trucks for
sale. M. Morcia showed them a truck and suggested that Cuellar
buy the truck and tow the Vol kswagon back to Mexico. The VW had
a transmssion problem that Cuellar was going to repair in
Mexi co, where needed parts were available. Cuellar did not want
to buy the truck M. Morcia had shown him but offered to buy a
truck he had seen in Big Spring if M. Mrcia wuld |oan himthe

necessary funds. Cuellar stated that M. Mrcia |ent him $1, 600



to buy the other truck, which was part of the nobney he was
carrying in his pocket.

According to Cuellar, M. Mrcia told him to deliver the
Beetle to a certain shop in Acuna, run by M. Morcia s brother-
i n-1aw. Cuel lar drove the Beetle and his friend took the two
t rucks. Cuel |l ar was unable to purchase the truck in Big Spring
because the price was too high. After |ooking at other cars,
Cuel | ar bought lunch at the Wataburger and then headed to Acuna.
On the way to Acuna, the Beetle broke down and Cuel lar could only
drive it 18 mles per hour. Cuellar stopped in Eldorado to | ook
at another vehicle but didn't see the price. He was then stopped
by the officers just outside of ElIdorado. Cuel l ar said that he
opened the hood of the car after being asked to do so. He denied
knowi ng about the noney and making the comment about his famly
floati ng down the river.

After all the evidence was presented, Cuellar noved for a
judgnent of acquittal alleging that the governnent had failed to
prove all the elenents of the offense, which was denied. The jury
found him quilty. After trial, Cuellar filed a notion for
judgnent of acquittal, alleging that the governnent failed to
prove the required elenents of the offense. The district court

denied the notion and sentenced Cuellar. Cuellar appeals.



A divided ©panel of this court concluded that the
governnent’s evidence was insufficient to support Cuellar’s
conviction on the issue of whether Cuellar’s transportation of

the funds hidden in the VW was designed to conceal or disguise

the nature, |ocation, source, ownership or <control of the
proceeds and whether Cuellar knew that. We took this case en
banc to reconsider that question. W also address the

evidentiary issue raised by Cuellar relating to adm ssibility of
the expert testinmony of Agent Nuckles which the panel did not
reach.

1.

Cuel |l ar argues that the district court erred in denying his
nmotion for judgnment of acquittal because the facts outlined above
are insufficient to sustain Cuellar’s conviction under 18 U. S.C
8§ 1956(a)(2). The denial of a notion for judgnent of acquitta

is reviewed de novo. United States v. Del gado, 256 F.3d 264, 273

(5th Gr. 2001). The verdict wll be affirmed if a reasonable
trier of fact could conclude fromthe evidence that the elenments
of the offense were established beyond a reasonable doubt. Id.
In assessing the sufficiency of the evidence, this court does not
evaluate the weight of the evidence or the credibility of the

W t nesses but views the evidence in the |ight nost favorable to



the verdict, drawing all reasonable inferences to support the
verdict. 1d. at 273-74.

Cuel l ar was convicted of international noney |aundering in
violation of 18 U S.C. 8§ 1956(a)(2). Section 1956 outlaws two
types of noney | aundering. Subsection (a)(1l) prohibits a person
from knowingly engaging in a financial transaction involving
illicit crimnal proceeds knowng that the transaction is
designed to conceal or disguise the nature, |ocation, source
ownership or control of the illicit proceeds.? Subsecti on
(a)(2), the subsection Cuellar’s prosecution is brought under
does not require a transaction. Instead it prohibits a person
from transporting (or attenpting to transport) illicit funds,
from a place inside the United States to a place outside the
United States, knowing that such transportation is designed to

conceal or disguise the nature, |ocation, source, ownership or

2 That subsection reads as foll ows:

(a) (1) Woever, know ng that the property involved in a
financial transaction represents the proceeds of sone
form of wunlawful activity, conducts or attenpts to
conduct such a financial transaction which in fact
i nvol ves the proceeds of specified unlawful activity —

(B) knowi ng that the transaction is designed in whole or in
part -

(i) to conceal or disguise the nature, the location ,
the source, the ownership, or the control of the
proceeds of specified unlawful activity .

shal | be sentenced .
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control of those proceeds.? Because both subsections of the
statute contain identical |anguage to describe the conceal nent
element of the crinmes, courts rely on cases under either
subsection as controlling on the issue of conceal nent. United

States v. Bieganowski, 313 F.3d 264, 279 (5'" Gir. 2002).

The plain | anguage of the statute of conviction, 18 U S.C 8§
1956(a)(2)(B)(i), which outlaws international noney | aundering,
requires the governnent to prove five distinct elenents. First,
it nmust show that the transportation or attenpted transportation
of funds was across U.S. borders. Second, the funds in question

must be the proceeds of specified unlawful activity.* Third, the

% That subsection reads as follows:

(a)(2) Woever transports, transmts, or transfers, or
attenpts to transport, transmt, or transfer a nmonetary
instrunment or funds froma place in the United States to
or through a place outside the United States or to a
place in the United States to or through a place outside
the United States

(B) knowing that the nonetary instrunment or funds

involved in the transportation represent the proceeds of

sone form of unlawful activity and knowi ng that such
transportation, transm ssion, or transfer is designed in
whol e or in part --

(i) to conceal or disguise the nature, the |ocation,
the source, the ownership, or the control of the
proceeds of specified unlawful activity .

shal | be sentenced .

4 In contrast, the noney snuggling statute, 31 U S. C 8§
5332, outlaws the unreported transportation of |arge suns of noney
outside the country whether they are legitimate funds or illicit
funds. In passing that |egislation, Congress found that

transporting noney across the border nmay be the nost common for m of
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accused nust know that the funds represent such proceeds. Fourth,
the transportation of the funds nust have been designed (in whole
or in part) to conceal or disguise the nature, |ocation, source,
ownership or control of the proceeds. Fifth, the accused nust
know t hat such conceal nent was part of the transportation plan or
desi gn.

The panel unani nously found that the governnent’s proof was
sufficient to establish the first three el enents. On the first
element (the international elenent), the governnent offered
sufficient evidence that Cuellar was attenpting to transport
money into Mexico. He told the officers he was headed for Acuna
and so testified at trial. Although he clainmed he did not know
the noney was in the car, the jury was free to disbelieve this
testinony, especially given the evidence of his guilty know edge
di scussed in Section |11

On the second and third elenents, the evidence was
sufficient to allow a reasonable jury to infer that the noney was
proceeds of drug trafficking and that Cuellar knew that. The
evidence of Cuellar’s guilty know edge discussed in Section |11
was al so probative on these elenents. In addition, the noney

snelled of marijuana and was bundled in a way that is typical of

nmoney | aunderi ng. 31 U.S.C. 8§ 5332, Congressional Findings and
Pur pose.
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drug trafficking. The jury was able to infer from the expert
testinony regarding drug trafficking operations that Cuellar's
conduct was consistent with that of a typical drug noney courier
who knows what he is carrying. Based on this evidence, a
reasonable trier of fact could have concluded that the noney
hidden in the car was proceeds of drug trafficking and that
Cuel | ar knew t hat.

The issue narrows to the fourth and fifth el enents, whether
t he governnent produced sufficient evidence to allow the jury to
find that the defendant was know ngly transporting the funds
under a plan designed at least in part “to conceal or disguise
the nature, the location, the source, the ownership, or the
control of the proceeds.” 18 U S.C. 8§ 1956(a)(2)(B)(i). Cuellar
argues that if all the governnent’s proof shows is that the noney
was hidden to allow it to be transported to Mexico, that is not
enough to sustain a conviction. He reads the statutory
prohi bition against transportation that is designed in part to
conceal the nature, location, source, ownership or control of the
proceeds as requiring proof of a plan to conceal the funds once
they reach the ultinmate destination outside the country.® The

plain words of the statute do not support this interpretation.

°> The dissent nmakes a simlar argunent by asserting that the
statute does not prohibit “concealing sonething to transport it,”
but only prohibits “transporting sonething to conceal it.”
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The transportation of the funds to the border begins when they
| eave the owner’s hands and are delivered to the courier. The
transportation ends when the funds arrive at the destination.
Cuellar’s transportation plan or design includes the trip to
Mexico as well as the disposition of the funds once they reach
Mexi co. So conceal nent of the funds during the U S. leg of the
tripis avital part of the transportation design or plan to get
the funds out of this country.

On several bases, we find that the governnment adequately
established the concealnent prong of the statute, i.e. that
Cuellar’s transportation of the funds was designed, in whole or
in part, to conceal or disguise the nature, |ocation, source
ownership or control of the proceeds. First, the evidence
establishes that the transportation was designed to conceal the
nature of the proceeds. The conceal ed cash, |ike the cash found
on Cuellar’s person, had a strong enough odor of marijuana that
the drug sniffing dog alerted on both. The snell identified it
as proceeds associated with illicit drug activity. Sever al
measures were taken in an effort to contain the odor of the drug
tainted funds and conceal the nature of the hidden funds as drug
proceeds during the transportation. The duct tape w apped cash
bundl es were first covered in plastic bags and then covered by

car pet. Goat hair was placed in the area of the conceal ed cash

14



in an attenpt to conceal the odor froma drug sniffing dog. In
addition, because the packaging of the cash in duct tape and
mar ki ngs on the packages are consistent with nmethods used by drug
traffickers without regard to the odor, placing the packaged cash
in a hidden conpartnment also hel ped conceal the association of
the nmoney with an illegal enterprise. The jury could conclude
that these aspects of the transportati on were designed to conceal
or disguise the nature of the cash as drug proceeds.

The evidence also supports a conclusion that t he
transportation was designed to conceal the location of the cash.
Part of the transportation plan outlined above clearly was
designed to contain the odor of the cash and hide the cash in a
secret conpartnent during transport.

The governnent’s pr oof al so est abl i shes t hat t he
transportation was designed to conceal or disguise the source,
ownership or control of the cash. Cuellar had very little
informati on about the person, identified by Cuellar as M.
Morcia, who was the owner of the cash. The transportation plan
all onwed the owner to put the cash in the hands of an internediary
or third party, which mde it difficult for authorities to
determne who actually owned or controlled the cash. Agent

Nuckl es testified that drug dealers typically insulate thensel ves
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from others in the organization, such as couriers, to avoid
revealing their identity.

Cuel | ar argues that a conviction under 8§ 1956, which deals
with noney |aundering, requires proof that the defendant’s acts
created the appearance of legitimte wealth or converted dirty

money into clean. The Second Circuit in United States v. Ness,

466 F.3d 79 (2d Cr. 2006), expressly rejected this argunent and
the panel’s position on this issue. In Ness, the defendant
recei ved narcotics proceeds and remtted themto others connected
wth the sanme drug operation. Conceal nent was established by the
use of “clandestine neetings to transfer |large suns of conceal ed
cash, the use of coded | anguage, and the scrupul ous avoi dance of
a paper trail.” |ld. at 81l. On this evidence, the Second Circuit
found that “a jury could find that the acts of which Ness is
accused were designed, at least in part, to conceal the identity
of the funds.” |d. W agree. Although creating the appearance
of legitimite wealth is one way of concealing illicit funds, it

is not the only way concealnent can be established.?® Thi s

6 The phrase “create the appearance of legitimte wealth”
appears to have first appeared in a statenent of purpose of noney
| aundering by the Departnent of the Treasury. As quoted in United
States v. Garcia-Emanuel, 14 F.3d 1469, 1474 (10" Cir. 1994), the
purpose is “concealing the illicit sources of their nonies by
creating the appearance of legitimte wealth.” Garci a- Emanue
quotes a simlar description by the President’s Conm ssion on
Organi zed Crine. The comm ssion “described noney | aundering as
schenes designed to assist crimnals who ‘seek to change |arge

16



argunent is inconsistent wwth the statutory | anguage and with our
case law. Congress chose the broad, unqualified word “conceal.”
It makes no sense to say that Congress only intended to prohibit
conceal nent that is acconplished in a certain way.

Two cases fromthis circuit hold that sinply taking steps to
hide illicit funds is sufficient to prove concealnent. |In United

States v. Short, 181 F.3d 620 (5'" Cir. 1999), the defendant gave

$25,000 in cash to his wife with instructions to put it in a
safety deposit box in a relative's nane. The defendant’s
conviction of noney |aundering was sustai ned even though not hing
happened to the cash except the defendant renoved it from his

possession and tried to hide it. In United States v. G hak , 137

F.3d 252 (5" Cr. 1998), the defendant Bloch  hurriedly
transferred funds from his bank in the US. to banks out of the
country after his co-conspirator was convicted of bank fraud.
Conceal nent was found based on the timng of the transfers
coincident with his co-defendant’s conviction and the defendant’s
apparent hurry to liquidate his accounts and transfer them out of
the country. The funds were not converted into other assets and

were placed in accounts under the defendant’s nane.

anmpunts of cash . . . into ostensibly legitimate form such a
busi ness profits or |oans, before using those funds for personal
benefit . . .’7 1d.
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Cases in other circuits with facts nore closely on point
wth this case support a conclusion that conceal nent was

established in this case. In United States v. Carr, 25 F.3d 1194

(3¢ Cir. 1994), the defendant’s conviction for international
money | aundering was affirmed on evidence that Carr transported
cash in a carry-on bag for a flight to Col onbia. Wen asked at
the airport to declare any nonetary instrunents in excess of
$10, 000, he declared that he had only $4,000 in cash. A search
reveal ed $180, 000 in cash hidden in a container in the bag and an
additional $6,000 on his person. Carr told a highly suspicious,
“If not incredible” story about the source and destination of the
funds.’

Cuel lar argues that the 10'" Circuit opinion in United

States v. Dineck, 24 F. 3d 1239 (10'" Cir. 1994), supports his

argunent that proof of conceal nent requires evidence that the

defendant attenpted to convert dirty noney into clean noney and

7 See also United States v. Hurtado, 38 F. App’x. 661 (2¢ Cir.
2002). Hurtado with others was stopped crossing the border into
Canada. A search of her van reveal ed several pieces of |uggage
cont ai ni ng $540, 000. Drug dogs alerted to two of the bags.
Cust onms agents testified regardi ng nethods used by drug cartels to
use couriers to exchange large quantities of drugs for cash, the
packi ng of the noney (which matched the packaging in the van), and
t hat cash was commonly placed in bags that had previously held the
drugs expl ai ni ng why the drug dogs woul d alert on bags containing
cash. Hurtado |ied about her enploynent and had no legitinate
expl anation for the source of the cash or its destination. Her
conviction for international noney |aundering under 8 1956(a)(2)
was affirned.
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that nmere transportation of illegal funds from place to place is
not the type of activity the statute is intended to target.
Dimeck’s role in the drug transaction was to collect funds in
Detroit that were due to the supplier and deliver the funds to
the courier who in turn brought the funds to the supplier in
Cal i forni a. D neck delivered the funds to the courier in an
unseal ed, untaped box, marked with the | ogo of D nmeck’s conpany.
D meck suggested that the courier nove the cash to another
contai ner, but the courier did not do so.

The 10" Circuit found that the evidence did not support a
convi ction because “delivery of the noney did not result in the
kind of transaction prohibited by 18 U S.C. 8§ 1956(a)(1)(B)(i).”
Id. at 1246. The funds were transferred to the supplier in a box
marked with Dinmeck’s conpany |ogo and were not transported in a
manner designed to confuse or mslead anyone about the
characteristics of the proceeds. The court also seened to
conclude that the wunderlying crinme was not conplete and the
governnent failed to establish that funds were proceeds of
illegal activity. The court observed that “The noney | aunderi ng
statute was designed to punish drug dealers who thereafter take
the additional step of attenpting to legitimze their proceeds so
that observers think their noney is derived from |egal

enterprises.” 1d. at 1247.
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Dinmeck is distinguishable from today’'s case on several
bases. W read the primary holding of Dineck to rest on the
conclusion that the funds were not yet proceeds of a specified
illegal activity, because the illegal activity, the drug sale,
was not conplete until the funds were delivered.® In addition
the facts of Dineck do not display the effort to hide or conceal
the “nature, the |l|ocation, the source, the ownership, or the
control” of the funds that the governnent established in
Cuellar’s case. The participants in D neck sinply transported
the “illegal proceeds as illegal proceeds” wth a mniml attenpt
at concealnment. |d. at 1246.

In contrast, the record in today’s case reflects a nunber of
facts a recent 11'" Circuit opinion considered relevant in
establishing the concealnent prong of the noney |[|aundering

statute. United States v. Johnson, 440 F.3d 1286 (11'" Cir.

2006), contains a thorough review of the types of activities that
satisfy the conceal nent el enent under 18 U . S.C. § 1956(a)(1l) and
(a)(2). Froma review of the caselaw, the followng were |isted
as evidence to consider in determ ning whether a transaction or

transportation is designed to conceal:

8 We question the conclusion that the funds nmking up the
paynment are not thenselves proceeds of illegal activity because
they presumably were generated by sales of the drugs to end users
or other distributors.
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Statenents by a defendant probative of intent to
conceal ; unusual secrecy surrounding the transaction
structuring the transaction in a way to avoid
attention; depositing illegal funds in the bank account

of a legitimte business; highly irregular features of

the transaction; wusing third parties to conceal the

real owner; a series of unusual financial noves

culmnating in the transaction; or expert testinony on

practices of crimnals.

ld. at 1291. Another consideration the court found probative is
whet her the noney is “better concealed or conceal able after the
transaction than before.” | d. After looking at the facts of
several transactional noney |aundering cases, the court stated
that they had in comon “either nunmerous transfers, nultiple
accounts, or the use of third parties to effectuate conceal nent
of the actual source of the noney.” |d. at 1293.

Several of the activities |isted above are present in this
case. Cuel  ar made unbelievable and inconsistent explanations
for his activities indicating an intent to conceal. The way the
money was hidden within the vehicle denonstrates unusual secrecy
surrounding the transportation of the funds. Expert testinony
was presented about the practices of <crimnals transporting
illegal pr oceeds to Mexi co consi st ent wth Cuel l ar’s
transportation. In addition, Cuellar was a third party

transporter used to effectuate conceal nent of the actual source

and ownership of the noney. Finally, given Mexico's |argely cash
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econony, if Cuellar had successfully transported the funds to
Mexi co wi thout detection, the jury was entitled to find that the
funds woul d have been better conceal ed or conceal able after the
transportation than before.

Under the facts as presented by the governnent, the evidence
was nore than sufficient to support Cuellar’s conviction of noney
| aundering under 18 U.S.C. 8§ 1956(a)(2).

L1,

Cuellar’s remaining issue on appeal relates to the expert
testinony of Special Agent Nuckles. Cuel | ar argues that the
district court erred in allowing Nuckles to testify because the
governnent failed to provide the defense wth the disclosure
requi red by Federal Rule of Crimnal Procedure 16. Cuellar also
cont ends t hat parts of Nuckl es’ testi nony constitute
inperm ssible drug «courier profiling and should have been
excl uded on that basis.

Shortly after Cuellar was arraigned, he filed a notion under
Fed. R OCim P. 16(a)(1)(G requesting a sunmary of the
governnent’s opinion testinony. The district court granted the
not i on. A little over two weeks before trial, the governnent
informed Cuellar of the governnent’s intent to introduce expert
testinony from Richard Nuckles, an Immgration and Custons

Enf orcenent Agent. The letter stated that his testinony would
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concern backgr ound i nformation r egar di ng dr ug smuggl i ng
operations and net hods used to transport drugs and noney into and
out of the United States. Fed. R CimP. 16(a)(1)(G requires
the governnent to provide upon request a witten summary of
expert testinony that the governnent intends to use in its case
in chief, including “the wtness's opinions, the bases and
reasons for those opinions, and the witness's qualification.”
The governnent’s disclosure did not fully conply with the rule.
Cuellar argues that the district court reversibly erred by
denying his notion to exclude Nuckles' testinony.

This court reviews a district court’s rulings on discovery

violations for abuse of discretion. United States v. Doucette,

979 F.2d 1042, 1044-45 (5™ Cir. 1992). A violation of Rule 16
does not necessitate exclusion of the testinony. Rule 16 (d)(2)
states that the court “may,” but is not required, to Inpose
sancti ons. If the district court elects to admt the evidence
W t hout sanctions, a new trial mnust be ordered based on all eged
di scovery error only when a defendant denonstrates prejudice to

his substanti al rights. Doucette at 1044-45. See also
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Fed. R CrimP. 52(a).® Cuellar raises two sources of prejudice,
surprise and the adm ssion of drug profile testinony.

The type of expert testinony offered by Oficer Nuckles has
becone al nost routine in drug cases where interpretation of the
defendant’s actions or other evidence would be helpful to the

jury. United States v. Otega, 150 F.3d 937, 943 (81" Cr.

1998) . In this circuit, “the rule is well-established that an
experienced narcotics agent may testify about the significance of
certain conduct or nethods of operation unique to the drug
distribution business, as such testinony often is helpful in
assisting the trier of fact understand the evidence.” United

States v. Washington, 44 F.3d 1271, 1283 (5'" Cr. 1995). Such

opi nions, unlike technical or scientific expert opinions, are not
conplex, so less extensive disclosure my adequately advise the
defense of the nature of the testinony and allow themto prepare

for cross-exan nation. United States v. Jackson, 51 F.3d 646,

651 (7" Gir. 1995).

® The Doucette test provides the proper standard of review
for deci di ng whether the error clainmed by Cuell ar requires reversal
of his conviction. See also Fed. R CimP. 52(a). The dissent is
correct that the test laid out in United States v. Sarcinelli, 667
F.2d 5, 6-7 (5" Cir. Unit B 1982), provides the district court with
the framework for evaluating whether to inpose a sanction for a
Rule 16 violation and for this court to evaluate the propriety of
the sanction inposed. See also United States v. Katz, 178 F.3d
368, 371 (5'" Cir. 1999), and United States v. Bentley, 875 F.2d
1114, 1118 (5'" Cir. 1989). Reversal requires a showing that the
refusal to inpose a sanction prejudiced the defendant.
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Al t hough Cuellar has denonstrated a violation of Rule
16(a) (1) (G because the governnent’s disclosure regarding
Nuckl es’ testinony was inconplete, he has not shown that the
violation prejudiced his substantial rights. The princi pal
violation of Rule 16 arises fromthe failure to provide Nuckles
qualifications and the basis for his testinony on a tinely basis.
Cuel l ar does not claimprejudice related to the information that
was lacking in the notice the governnent did provide or argue

that it would have provided additional grounds for cross-

exam nation. The disclosure, while lacking in detail, did revea
in general terns the nature of Agent Nuckles’ testinony. The
record of counsel’s cross exam nation of Nuckles shows likely

famliarity with testinony of this nature which is frequently
used by the governnment in the prosecution of cases of this

nature. See United States v. Washington, 44 F.3d at 1283, n.45

and cases cited therein. Cuellar did not directly attack
Nuckl es’ testinony about the manner in which drug snuggling
operations are conducted. However, he did effectively cross-
exam ne Nuckles and elicited testinony that tended to underm ne
the governnent’s point that Cuellar was transporting the proceeds
of a drug transaction. Nuckl es conceded on cross-exam nation
that a variety of illicit and legal enterprises could have a need

to transport United States currency to Mexico and also testified
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that United States currency can be useful in obtaining permts
and other itens of value needed to do business in Mexico.

The purpose of Rule 16(a)(1)(G is “to mnimze surprise
that often results from unexpected expert testinony, reduce the
need for continuances, and to provide the opponent with a fair
opportunity to test the nerit of the expert’'s testinony through
focused cross-exam nation.” Fed. R Crim P. 16 Advisory
Committee Notes to 1993 anendnent. Al though the notice provided
by the governnent did not contain all the detail required by the
rule, it did notify Cuellar of the fact that the governnent
intended to call Agent Nuckles as an expert wtness and the
subject of his expected testinony. The purposes of Rule 16 were
not frustrated. Cuellar has not shown that the violation of the
di scovery order by the governnent necessitated the exclusion of
Nuckl es’ testinony, the “nost extrenme sanction possible.” United

States v. Bentley, 875 F.2d 1114, 1118-19 (5'" Cr. 1989).

Nei t her has he denonstrated that his substantial rights were
prejudiced by any surprise resulting from the discovery

vi ol ati on. Doucette, 979 F.2d at 1044-45;: United States .

Snmith, 354 F.3d 390, 397 (5'" Cir. 2003).
Cuellar also argues the district court erred in allow ng

Nuckles to provide drug courier profile testinony. Cuel | ar
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specifically references the follow ng testinony, which occurred
during the governnent’s direct exam nation of Nuckl es:
Q Does a drug smuggler give his marijuana or his
nmoney to be transported to soneone who doesn’t know
what they are transporting?
A Not in ny experience. The people who are driving
money or who are driving dope know that they are
transporting either dope or noney, sonething of value.
They may not know that - - whether they are nmarijuana
or cocai ne. They may not know how nuch noney they
have, but they know they are transporting it.
Al t hough Cuel |l ar objected to the adm ssion of Nuckles’ testinony
generally as a violation of Rule 16, Cuellar did not object to
the above testinony as inproper drug-courier profile testinony.
An appellant nust raise an objection to the adm ssion of
evidence at trial such that the issue is presented to the

district court wth sufficient specificity. Rul e 103(a) (1)

F.RE ; United States v. Ml donado, 42 F.3d 906, 910 (5" Cir.

1995). Cuellar’s failure to raise the issue at trial results in
plain error review. |d. at 912. Under that standard, we do not
correct an error raised for the first tinme on appeal unless there
is (1) error, (2) that is plain, and (3) that affects substanti al

rights. United States v. O ano, 507 U S 725, 731-37 (1993). If

these factors are established, the decision to correct the
forfeited error is within the court’s sound discretion, which

will not be exercised unless the error seriously affects the
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fai rness, integrity, or public reputation of j udi ci al
proceedings. 1d. at 736.

We have previously disapproved of the use of an expert’s
drug courier profile evidence as a substitute for substantive
evidence of a defendant’s gqguilt and we repeat that disapproval
t oday. A drug-courier profile is *“nothing nore than a
conpilation of characteristics which aid law enforcenent
officials in identifying persons who mght be trafficking in

illegal narcotics.” United States v. WIllians, 957 F.2d 1238,

1242 (5" Cir. 1992). Drug-courier profiles “have |ong been
recogni zed as inherently prejudicial because of the potential
they have for including innocent citizens as profiled drug
couriers” and therefore are not admssible as substantive
evidence of the defendant’s guilt. 1d. (internal quotation marks
omtted.).

In United States v. Gutierrez-Farias, 294 F.3d 657 (5" Cir.

2002), this court held that it was error to admt expert
testinony that “crosses the borderline . . . between a nere
expl anation of the expert’s analysis of the facts and a forbi dden
opinion on the ultimte legal issue in the case. The clear
suggestion of [the agent’s ] testinony is that, because npst
drivers know there are drugs in their vehicles, Qutierrez nust

have known too.” 1d. At 663 (internal quotations and citations
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omtted). Simlarly in United States v. Ram rez-Vel asquez, 322

F.3d 868 (5'" Cir. 2003), where the agent testified that drug
organi zati ons seek trustworthy drivers because their cargo is
val uable and wuninsurable, this court determned that the
adm ssion of such testinony was obvious error because the agent
“made the generalization, albeit not quite directly, that drivers
know they are carrying drugs.” 1d. at 878-79 & n. 12.

Nuckl es’ testinony that “[t]he people who are driving noney
or who are driving dope know they are transporting either dope or
money, sonething of wvalue,” is indistinguishable from the

testinony held erroneously admtted in Qutierrez-Farias and

Ram r ez- Vel asquez. ld. at 879. Cuel | ar has thus established an

error that is obvious, thereby satisfying the first two prongs of
the plain error standard. However, Cuellar also bears “the
burden of denonstrating that the error affected his substantia
rights, i.e. affected the outcone of the proceedings.” 1d.
Cuel | ar cannot sustain that burden. As set forth above in
the description of the evidence presented at trial, the jury
heard anpl e evidence of Cuellar’s guilty know edge. Cuell ar was
carrying a large sum of <cash on his person that snelled
noticeably of marijuana. He was nervous when stopped by officers
on the highway and nade nunerous inconsistent false and

i npl ausi bl e statenents about his travels. He attenpted to focus
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the officers’ attention on the trunk of the car and away fromthe
secret conpartnent where the noney was hidden. Once he was
arrested and brought in for further questioning he told officers
that if he did not have the car in Acuna by mdnight his famly
woul d be floating down the river. This evidence provided a firm
basis for the jury to find that Cuellar knew he was transporting
funds that represented the proceeds of illegal activity. Because
Cuell ar has not denonstrated that his substantial rights were
affected by the admssion of inproper drug-courier profile

testi nony, he has not shown plain error. See Ranm rez-Vel asquez,

322 F. 3d at 879.
| V.
For the foregoing reasons, Cuellar’s conviction is affirned.

AFFI RVED.
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JERRY E. SMTH, Circuit Judge, with whom Demoss, Circuit Judge,

j oins, dissenting:

This is a case of a prosecution run anok. M ke N fong, an-
ot her prosecutor apparently famliar with the “wn at any cost”
mantra,! nost surely would approve. The governnent set out to

get” Hunberto Cuellar for sonething, and why not? He is appar-

ently a “bad dude,” an accessory to what |ikely was a serious
drug-runni ng operation; noreover, this is, after all, the “war on
drugs.” But instead of charging under a statute of which Cuellar

(by his attorney’s adm ssion) is qguilty, the governnent used the
wong |law, and the majority now has bl essed the governnent’s m s-
steps with a holding that nekes “noney |aundering” out of
virtually any transfer of illicit proceeds across an
i nternational border. A person steals petty cash, hides it in
his shoe, and is caught crossing into Mexico: “noney |aundering,”
according to the en banc majority’s rendering of this appeal.

The governnent is guilty of at |east three excesses in this
case. First, it stunbled by charging the wong statute, when it

easily could have used the correct one. Then, in a transparent

! See, e.g., Dorothy Rabinowitz, The M chael Nifong Scandal,
WALL ST J., Jan. 11, 2007, at Al5, avail abl e at
htt p: //ww. opi ni onj our nal . com nedi al og/ ?i d=110009507; Editorial, As
Duke Case Unravels, Focus Turns to Prosecutor, USA Topbay, Dec. 27,
2006, at Al12, 2006 WLNR 22559516.
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effort to cover for its blunder, it has succeeded in making a
nockery of the concept of noney laundering in this court. And
finally, it blatantly deprived Cuellar of his rights at trial by
its knowing failure to provide adequate disclosure of the
expected testinony of a key, expert wtness.

Today’s zealous en banc nmgjority aids and abets the
governnment’s excesses. It exhibits an inpressive determ nation
to aid the “war on drugs” and the governnent’s boundl ess quest to
incarcerate a foot soldier who apparently is on the wong side of
that war. Unfortunately, to achieve its end the majority ignores
comopn sense, context, and accepted principles of statutory
interpretation to reach an ultimately absurd and enbarrassing re-
sult. Because | decline to rewite the law judicially,

| respectfully dissent.

| .
The rel evant statute, 18 U.S.C. 8 1956, bans, inter alia, a

transportation of noney that a defendant knows is designed “to
conceal or disqguise the nature, the location, the source, the
ownership, or the control of the proceeds of specified unlawf ul

activity.” 18 U.S.C. 8§ 1956(a)(2)(B)(1). The majority finds

that because Cuellar tenporarily hid the noney to transport it,
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his behavior is within the plain neaning of the words “conceal”
and “location.”

| f “conceal” and “location” are considered in isolation, the
majority’s reading mght be plausible. But these terns are not
supposed to be considered in isolation, and we nust follow the

Suprene Court’s gui dance:

The definition of words in isolation, however, is not
necessarily controlling in statutory construction. A
word in a statute nay or may not extend to the outer
limts of Its definitional possibilities.

Interpretation of a word or phrase depends upon reading
the whole statutory text, considering the purpose and
context of a statute, and consulting any precedents or
authorities that informthe anal ysis.
Dolan v. United States Postal Serv., 126 S. Q. 1252, 1257
(2006) .2 The mjority nust rest its interpretation on the
meaning of the words in isolation, because if the context and
purpose of the statute are properly considered, the mgjority’s
interpretative error is quickly exposed.

At least two interpretations of these words are plainly ap-

par ent . There is a difference between concealing sonething to

2 The Dol an Court found that, based on context and precedent,
the term*“negligent transm ssion” had a statutory neani ng that was
nmore narrow than its ordinary neaning and usage. The majority
opinion was joined by Justice Scalia, one of the judiciary’'s
forenost textualists. See also United States v. Lowe, 118 F.3d
399, 402 (5th Cr. 1997) (“[T]he plain neaning of a word cannot be
determined in isolation, but nust be drawn from the context in
which it is used.” (citing Reich v. Arcadian Corp., 110 F.3d 1192,
1195-96 (5th Gr. 1997))).

- 33-



transport it, and transporting sonething to conceal it. Cuellar
was unquestionably doing the forner: He conceal ed noney under the
fl oorboards of his car to transport it. Wt hout knowing his
ultimate plans for disposing of the cash once he reached his
destination, however, it is uncertain whether he was also doing
the latter.

For exanple, if Cuellar intended to place the noney in a
safe deposit box in another’s nane, then he was transporting the
nmoney to conceal it. But if he intended to spend the noney,
deliver it to soneone, or even donate it to charity, then he was
merely concealing the noney to transport it. The governnent did
not prove or even attenpt to prove anything about what Cuellar
pl anned to do with the noney once he reached his destination; the
prosecution showed only that he was concealing the noney to
transport it.

The majority reasons that because “Congress chose the broad,
unqualified word ‘conceal,’” the statute prohibits both

transporting noney to conceal it and concealing it to transport

it. The majority finds that “[i]Jt nmakes no sense to say that
Congress only intended to prohibit conceal nent t hat IS
acconplished in a certain way.” But later in the opinion the

majority explicitly contradicts itself when it declares that the
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statutory neaning of “conceal” does not include “mniml attenpts
at conceal nent,” such as concealing noney in a closed box.

This is a damaging adm ssion, by the en banc majority, that
these words cannot be interpreted in isolation. In isolation
they could bear at |east several neanings, from banning, as the
text states, all concealnent, to proscribing only those efforts
at concealnent that go beyond “mnimal effort,” to banning
conceal nent that is indicative of the traditional understanding
of noney | aunderi ng. The majority uses the frailest of |egal
logic to claimthat the second option is correct. An honest ex-

am nation reveals how wong that proffered logic really is.

The statute’s title

Thi s statute’s title is “[l1]aundering of nmonet ary
instrunments.” \Were, as here, a statutory phrase is susceptible
to nmultiple interpretations, “the title of a statute or section
can aid in resolving an anmbiguity in the legislation's text.”?

When used in a nonetary context, to launder is to disguise ille-

3 INS v. Nat’'l Cr. for Immgrants’ Rights, Inc., 502 US
183, 189 (1991). See also, e.g., Carter v. United States, 530 U S.
255, 267 (2000); Al nendarez-Torres v. United States, 523 U S. 224,
234 (1998); FTCv. Mandel Bros., Inc., 359 U S. 385, 388-89 (1959);
United States v. Katz, 271 U S. 354, 357 (1926); Snythe v. Fiske,
90 U.S. 374, 380 (1874); Denn v. Reid, 35 U. S. 524, 527 (1836).
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gal | y-obtai ned noney by naking it appear legitimate.* This usage
of the word is well accepted and has existed for over thirty-five
years.®

The statute’s title cuts agai nst t he majority’s
i nterpretation. Of the t wo interpretative
possi bilitiesSSconcealing noney to transport it and transporting
money to conceal its locationSSthe latter is consistent with the
definition of noney |aundering, which is to make dirty noney

difficult to trace by concealing its illegality.

4 See, e.g., PRESIDENT' S Cow N ON ORGANI ZED CRI ME, THE CASH CONNECTI ON:
OrGANI ZED CRIME, FINANCI AL | NSTITUTIONS, AND MONEY LAUNDERING 7 ( Books for
Bus. 2001) (1985) (defining noney |aundering as “[t] he process by
whi ch one conceals the existence, illegal source, or illegal
application of inconme, and then disguises that incone to nmake it
appear legitimate”); BLAXK s LAw Dicrionary 1027 (8th ed. 2004)
(stating that noney laundering is “the act of transferring
illegally obtained noney through legitinmte people or accounts so
that its original source cannot be traced”); 8 OxFORD ENGLISH
Dicrionary 702 (2d ed. 1989) (explaining that to launder is “to
transfer funds of dubious or illegal origin, usually to a foreign
country, and then later to recover them from what seem to be
‘clean’ sources”); THE AVERI CAN HERI TAGE DI CTI ONARY OF THE ENGLI SH LANGUAGE
992 (4th ed. Houghton Mfflin Co. 2006) (show ng that to | aunder is
“to disguise the source or nature of (illegal funds, for exanple)
by channeling through an i nternedi ate agent”); THE NEw OXFORD AVERI CAN
Dicrionary 958 (2d ed. Oxford Univ. Press 2005) (stating that to
| aunder is to “conceal the origins of (noney obtained illegally) by
transfers involving foreign banks or legitinmte businesses”).

°> THE BARNHARD Di CTI ONARY OF ETYMoLoGY 581 (Robert K. Barnhard ed.,
HW WIson Co. 1988) (“The nodern neani ng of |aunder, as used to
denote the ‘cleansing’ of illegally obtained ‘dirty’ noney to nake
it appear ‘legitimate, lawfully gai ned, or acceptable,’ originated
in 1970.7").
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Leqgi sl ative history

The terns of a crimnal statute are to be construed
according to their “ordinary and natural neaning . . . as well as
the overall policies and objectives of the statute.” United
States v. Kay, 359 F.3d 738, 742 (5th Cr. 2004) (quoting United
States v. Lowe, 118 F.3d 399, 402 (5th Cr.1997)). If the
| anguage can bear nore than one neaning, courts can use
| egislative history as an interpretive aid. 1d. at 743.

When viewed in its totality, this statute is designed to
conbat noney | aundering, which is the cleansing of illegal funds,
and not to curb the nere transportation of concealed cash. This
is reinforced, as | have said, by the statute’'s title. The
mul tiple possi bl e interpretations war r ant , however, an
exam nation of legislative history.

This inquiry is fraught wth peril, because it is
seductively easy to find a small, but m srepresentative, piece of
| egislative history that appears to support a given position.?®

Caution is thus required.” But even when viewed with great care,

6 As Judge Leventhal warned, using legislative history is
sonetinmes akin to “looking over a crowd and picking out your
friends.” See Patricia M Wald, Sone Observations on the Use of
Legislative History in the 1981 Suprene Court Term 68 lom L. REV.
195, 214 (1983).

" See Aviall Servs., Inc. v. Cooper Indus., Inc., 312 F.3d
677, 683-84 (5th Gr. 2002) (citing Boureslan v. Aranto, 857 F.2d
1014, 1018 (5th Cr. 1988), adopted en banc, 892 F.2d 1271 (5th

(continued...)
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the legislative history makes it obvious that Congress passed
this statute to conbat traditional noney |aundering. Absent is
any support whatsoever for the majority’s interpretation.

The governnent’s response to noney | aundering activity began
with the passage of the Bank Secrecy Act in 1970.%8 That |aw,
however, did not reach nuch of the noney |aundering that was
occurring. Thus, in 1984 the President’s Conm ssion on O ganized
Crime released a report detailing the problem presented by noney
| aundering and recomending the legislative solution that
eventual ly becane the law at issue in this case, 8§ 1956.

The executive report defines noney |aundering as “the
process by which one conceals the existence, illegal source, or
illegal application of incone, and then disguises that inconme to
make it appear legitimate.” PrReSIDENT' S Cowi N, supra, at 7. The
term is “derived from the argot of crimnals, who refer to
‘dirty’ or ‘black’ cash being ‘washed” so that it can be used
openly.” 1d. at 84 n.4. The report provided several exanples of
the noney |aundering behavior that should be targeted by
| egi slation: paynents to the Ganbino famly that were transferred

t hrough three bank accounts, including one in Switzerland, then

(...continued)
Cr. 1990), aff'd sub nom EEOC v. Arabian Am QI Co., 499 U S
244 (1991)).

8 See Pub. L. 91-508, 84 Stat. 1118, § 221(a)(2), as anended,
31 U S.C. 8§ 5313(a).
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wthdrawn and placed into a safe deposit box; secretion into
Swi ss bank accounts, by the head of the New Oleans famly of La
Cosa Nostra, of $1.8 mllion that had been extorted from the
Teansters; a drug trafficker’s practice of nmaking nunerous snal
deposits, totaling over $500,000, into a casino account, ganbling
a small anount, and then w thdrawi ng the bal ance fromthe account
in the form of checks made out to third parties, which were
deposited in a securities firmbefore withdrawal; and the Hell’s
Angel s’ use of drug proceeds to purchase, through front nen,
failing businesses and real estate to legitimze the cash. | d.
at 10-11. Each of these exanples is consistent with a |egisla-
tive desire to conbat not the nere transportation of hidden cash
but the <cleansing of illegitimate cash to nmake it appear
| egitimate.

The sane intent is apparent in the legislative history once
Congress began, based on the President’s recomendations, to
craft the noney l|aundering bill. The commttee report states
that Congress ained the legislation at “conplex schenes to
disguise the illegal nature and true source” of the proceeds of
their illegal activity. United States v. Butler, 211 F.3d 826
829 (4th Gir. 2000) (quoting S. Rer. No. 99-433, at 2 (1986)).
Many of our sister circuits agree; as one summarized, “The

|l egislative history indicates that Congress passed the noney
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| aundering statutes to crimnalize the neans crimnals use to
cleanse their ill-gotten gains.”?®

This intent is also plainly evinced by the floor statenents
of the bill’s sponsors. Senat or Thurnond, then Chairman of the
Judiciary Commttee, said that “[c]reation of a noney |aundering
offense is inperative if our |aw enforcenent agencies are to be
effective against the organized crimnal groups which reap
profits from unlawful activity by canouflaging the proceeds
t hrough el aborate | aundering schenes.” See 132 Cong. Rec. 17,571
(1986) . Senat or Biden remarked that “[m oney l|aundering is the
process by which the proceeds of crinme are disguised to appear
legitimate . . . . O as a fornmer noney |aunderer stated,
‘Laundering noney is to switch the black noney or the dirty noney
to clean noney.’” | d. Senat or DeConcini declared that
“IWithout the neans to |aunder noney, thereby nmaking cash

generated by a crimnal enterprise appear to cone from a

°® United States v. Savage, 67 F.3d 1435, 1441 (9th Cr. 1995)
(enphasi s added). See also United States v. Edgnon, 952 F. 2d 1206,
1213 (10th Cr. 1991) (citing S. Rer. No 99-433, at 4); United
States v. Estacio, 64 F.3d 477, 481 (9th Cr. 1995) (“The senate
report on 8 1956 expresses the need for a federal crimnal offense
ainmed directly at the activity of |aundering the noney gai ned from
illegal activity.”); United States v. Holnes, 44 F.3d 1150, 1154
(2d CGr. 1995) (“Creation of a noney |aundering offense is
inperative if our |aw enforcenent agencies are to be effective
agai nst the organized crimnal groups which reap profits from
unl awful activity by canoufl aging the proceeds through el aborate
| aundering schenes.”) (quoting S. REP. No. 99-433, at 9).
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| egitimate source, organized crine could not flourish as it now
does.” |d. at 18,487. Finally, Senator Hatch defined the target
of the bill as “the process by which one conceals the existence,
illegal source, or illegal application of inconme and canoufl ages
the source of that incone to nake it appear legitimate.” |d.

The final piece of legislative history evincing the intent
of Congress can be found by exam ning a subsequent law, 31 U S. C
8§ 5332, which prohibits bulk cash snuggling. See Pub. L. No.
107-56, 8§ 371(c), 115 Stat. 337 (2001). It was enacted in 2001
because Congress realized that § 1956 did not prohibit the
carrying of bulk cash across a US. border.? O, as the
Commttee put it, “under current law, the person transporting
currency may not be gquilty of any noney | aundering offense.” See
H R Rep. 107-250(i), at 37. The | aw was passed with a finding
that “[t]he arrest and prosecution of bulk cash snugglers are
inportant parts of Jlaw enforcenent’s effort to stop the
| aundering of crimnal proceeds, but the couriers who attenpt to
smuggl e the cash out of the United States are typically | owl evel

enpl oyees of large crimnal organizations . . . .” Pub. L. No.

10 The astute reader nmay ask why Cuellar was not convicted
under this statute. It is because the governnent did not charge
himwith it, but opted instead to charge noney |aundering, which
carries a nmaxinmum prison term of twenty years, conpared to a
maxi mum of five for bulk cash snuggling. Cuel | ar concedes on
appeal that he violated § 5332.
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107-56 8§ 371(a)(5). The conclusion is inescapabl eSSCongress
enacted 8 5332 because bulk cash snuggling by |owlevel drug
couriers is not proscribed by § 1956.

Thus, the history underlying the enactnent of § 5332 is
especially daming to the position taken today by the en banc
majority. Congress would not have passed a statute banning bul k
cash smuggling by |owlevel drug couriers if such behavior was
al ready prohibited as noney | aundering. Maybe because it woul d
doom its desired conclusion, the majority conveniently opts not
to address this issue. It ignores all the legislative history,
hi ding instead behind the facade that the plain |anguage of the
statute conpels its conclusion

Further, none of the pitfalls that occasionally plague an
inquiry into legislative history is present here. It is
overwhelmngly evident from the executive report, conmttee
reports, sponsor statenents, and subsequent |egislation that
Congress intended the noney |aundering statutes to target the
cleansing of illegally obtained noney. In support of the en banc
majority’s novel interpretation, however, the governnent can
muster only one snippet of legislative history from 8§ 1956SSa
single sentence from a floor statenment that, when considered

fairly and in context, actually cuts against the majority’s
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interpretation.' In contrast, Cuellar cites thirty-eight pieces
of legislative history in consistent support of the correct

interpretation.

The rule of lenity

The rule of lenity is nearly as old as statutory
interpretation itself. See United States v. W/Itberger, 18 U S
(5 Wheat.) 76, 79 (1820). That rule dictates that anbiguous
statutory Jlanguage in crimnal statutes should be strictly
construed to ensure that we do not penalize conduct that Congress
did not intend to crimnalize. See, e.g., United States .
El rawy, 448 F.3d 309, 316 (5th G r. 2006). It is an “outgrowth
of our reluctance to increase or nultiply punishnents absent a
clear and definite legislative directive.” 1d. (quoting Sinpson

v. United States, 435 U. S. 6, 15-16 (1978)). The rule of lenity

is triggered if the interpretive issue is subject to “sone
doubt,” and the doubt nust be “resolved in favor of the
defendant.” Adanb Wecking Co. v. United States, 434 U S. 275

1 The majority cites a statement fromSenator Bi den that noney
| aundering is used by drug traffickers to convert illegal cashinto
manageabl e form This quote cane two sentences after Senator Bi den
had defi ned noney | aundering as “the process by which the proceeds
of crime are disqguised to appear legitimte.” 132 Cong. Rec. 17,571
(1986).
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284-85 (1978) (citing United States v. Bass, 404 U S. 336, 348
(1971)).

The rul e of lenity cuts agai nst t he majority’s
interpretation. The majority resolves the statute’s anbiguity in
a manner that exposes Cuellar to a punishnment of twenty years’
i mprisonment and a fine of up to $500,000. A strict construction
of the statute, as required by the rule of lenity, would find
that conviction requires proof that the noney is Dbeing
transported to conceal its location, a burden the governnent

utterly failed to neet.

The Canon Agai nst Absurdities

It is well established that reviewing courts nust avoid
interpretations that produce absurd results.! This nmaxim al so
dictates that if a statute’s |anguage appears plain but leads to
absurd results, the court should exam ne extrinsic interpretive

ai ds. '3

12 Row and v. Cal. Men’s Col ony, 506 U.S. 194, 200 (1993); EECC
v. Commercial Ofice Prods. Co., 486 U S. 108, 120 (1988);
Carpenters Dist. Council v. Dillard Dep’t Stores, 15 F.3d 1275,
1285 (5th Cir. 1994) (citing Birdwell v. Skeen, 983 F. 2d 1332, 1337
(5th CGr. 1993)).

B3 Cinton v. Gty of New York, 524 U S. 417, 429 (1998);
United States v. X-Ctenent Video, Inc., 513 U S. 64, 69 (1994);
Burns v. United States, 501 U S. 129, 135 (1991); Pub. Ctizen v.
US Dep't of Justice, 491 U S. 440, 454-55 (1989); Geen v. Bock
Laundry Mach. Co., 490 U. S. 504, 509 (1989); Am Trucking Ass’ns,

(continued...)
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Two exanples illustrate the absurdity of the majority’s
i nterpretation. First, 1imgine a young petty thief who
pi ckpockets a small sum of cash from an unsuspecting Laredo
tourist and intends to spend it on an enjoyable evening at the
bars of Nuevo Laredo, just across the Mexican border. Wanting to
escape suspicion at the border, the youth conceals the cash in
hi s shoe. But alas, his nervous deneanor pronpts border agents
to question himfurther, and he reveals his crine. Under today’s
holding, this mnor mscreant is now guilty of noney |aundering
and faces up to 20 years’ inprisonnent and a fine of $500, 000.

Qur hypothetical international noney-|aundering youth satis-
fies all five prongs of the statute: (1) He attenpted to
transport funds across a U S. border; (2) the funds were the
proceeds of illegal activity; (3) he knew the funds were illegal;
(4) the nmethod of transportation was designed to conceal the
| ocation of the funds by hiding it from |law enforcenent; and
(5 the accused knew that the concealnent was part of the
transportation plan. The fourth prong is satisfied because,
under today’'s en banc decision, the conceal nent prong of the
money laundering statute requires only that a defendant

tenporarily hide noney for the purpose of transporting it. This

B3, ..continued)
Inc. v. ICC, 659 F.2d 452, 459 (Fornmer 5th Cr. QOct. 1981) (citing
United States v. Am Trucking Ass'ns, 310 U S. 534, 543-44 (1940)).
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is because, as the mgjority lanely explains, “Congress chose the
broad, unqualified word ‘conceal.’ It nmakes no sense to say that
Congress only intended to prohibit conceal nent t hat IS
acconplished in a certain way.”

This is an enbarrassing and absurd result and thus cannot be
the correct neaning of the statute, yet it is the conclusion of
today’s majority and is nowthe lawin this circuit. At oral ar-
gunent the governnment clainmed that the hypothetical pickpocket

woul d not be guilty of noney |aundering because hiding noney in

one’s shoe is not <concealnent, but instead is only nmer e
conceal nent,” whereas hiding noney in a hidden conpartnent
covered with goat hair 1is conceal nent. When pressed, the
governnent attorney stated, “lI don’t think that just concealing
money i s what Congress was tal king about.”

Today’ s majority makes a simlarly irrational

di stinctionSSbet ween conceal nent and “nmere conceal ment” SSwhen it
di stinguishes United States v. Dineck, 24 F.3d 1239 (10th Cr.
1994) . In that case the defendant hid cash in a box. The
majority clains this was insufficient to satisfy the conceal nent
prong of the statute, because it was “a mninmal attenpt at
conceal nent.”

Here the majority’ s zeal ous reasoning conpletely unravels.

Its argunent is purportedly premsed on the plain words of the
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statute, so it refuses to consider the interpretive tools used
above, because it maintains that the text is not susceptible to
multiple interpretations: The majority reasons that “to conceal”
is to hide sonething, and Cuellar hid nmoney while he was
transporting it, so his transportation was designed to conceal
and satisfies the statute.

But, when confronted with D nmeck, or presunably with the hy-

pot hetical above, the mgjority says that it is only a “mnim

attenpt” at concealnent, or as the governnent says, nere
conceal nent” or “normal concelanent,” and accordingly is not
conceal nent under the statute. Thus, the mgjority goes beyond
the plain neaning and finds that when Congress said “conceal ,” it
actually neant “tried really hard to conceal” or “concealed
really well.” This majority, as only a mgjority can, is having
its cake and eating it too: It refuses to examne tools of

statutory interpretation on the excuse that it nust stop at the
pl ain neaning, but it distinguishes unfavorable precedents and

hypot heti cal s by goi ng beyond the plain neaning.

4 Conceal neans “to put, renove, or keep out of sight or
notice; to hide.” 3 OXFORD ENGLISH DICTIONARY 646 (2d ed. 1989). See
al so WEBSTER' S NEw | NTERNATI ONAL D1 cTI oNARY 551 (2d ed. 1958) (“To hi de or
W t hdraw from observation; to cover or keep fromsight; to prevent
the discovery of”); WBSTER' S NNH New COLEGATE DicCTioNARY 271
(1984) (“to prevent disclosure or recognition of; to place out of
sight”).
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The absurdity of the result reached by the mjority is
starkly illustrated by still another hypothetical. Cuel | ar
woul d not be found guilty of violating this statute under today’s
ruling if he had set the cash, bundled and snelling of marihuana,
in a large pile in the passenger seat of his car. Under such a
ci rcunst ance, he woul d have nade no attenpt to hide the noney, so
his behavior would fall outside the reach of the mgjority’s
ruling. One | esson pickpockets and petty crimnals near a U S
border should take fromtoday’'s ruling is to carry the proceeds
of their illegal activity openly and conspi cuously when crossing
the border, because if they hide the noney they place thenselves
at risk of a conviction for noney |aundering, with its stiffer
penal ties. Al t hough that mght be a rational |egislative goal
it is not enconpassed within a fair reading of 8§ 1956.

The majority does not even pretend that Congress could have
i ntended these results. In fact, the majority does not address
t hese hypot heticals or any other consequences of its ruling. |In-
stead, its ipse dixit opinion focuses exclusively on ensuring
that Cuellar’s conviction is upheld by any neans acceptable to a

majority of the en banc judges.
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Casel aw

The cases cited by the mpjority, when reviewed carefully,
provide no support for its view The majority leads with United
States v. Ness, 466 F.3d 79 (2d Cr. 2006), in which the
def endant noved narcotics proceeds abroad at the behest of drug
traffickers. He transferred mllions of dollars in cash fromthe
United States to Belgium Canada, and Israel by enploying a
sophisticated network of couriers who used code words and
cl andestine neetings to snuggle the funds. United States wv.
Ness, 2003 W. 21804973, at *1-*4 (S.D.N. Y. Aug. 6, 2003). Ness
does not, as the majority clains, indicate that the position of
the Second Circuit aligns with the position the majority adopts
t oday. The Ness court explicitly premses its holding on the
conplexity of the schene: “[We express no view as to
sufficiency issues that mght arise when the remttance of
unlawful funds is surrounded by |ess elaborate stratagens or a
| esser neasure of secrecy.” Ness, 466 F.3d at 81. The
scrupul ous avoi dance of a paper trail and the use of nunerous
couriers, small bills, clandestine neetings to funnel mllions of
dollars in drug proceeds overseas is classic noney |aundering
and it could not be nore distinguishable from Cuellar’s use of
duct tape and goat hair to conceal noney tenporarily while he

transported it. The majority next relies on United States v.
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Short, 181 F.3d 620 (5th Cr. 1999) (Davis, J.), in which
def endant was convicted of noney | aundering because he gave his
wi fe $25,000 and asked her to place it in a safe deposit box
rented in the nanme of one of her relatives. The majority clains
that “nothing happened to the cash except the defendant renoved
it fromhis possession and tried to hide it.” The majority errs:
Sonet hi ng did happen to the cashSSShort passed it to soneone el se
wth directions to place it in a secure |location under the nane
of an innocent relative. This is classic noney | aunderingSSthe
transfer of dirty noney through legitinmate individuals to
di sguise its crimnal source.

This court did not hold in Short, as today’s mmjority
appears to claim that Short’s conduct was sufficient to justify
the conviction nerely because he tried to hide the cash. Rather,
the panel based its holding on the manner by which Short did so,
particularly his planned transfer of the cash through others.
The court held that the conviction was justified because “Short
was attenpting to conceal or disguise [the cash] by having his
w fe place the noney in a safety deposit box under the nanme of
one of her relatives.” |d. at 626. By placing the noney under
the nane of soneone not connected directly to Short, but only to

his wife, he was trying to nake the cash appear |egitinate.
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In contrast to Short, Cuellar nerely hid cash to transport
it. He did not attenpt to conceal the fact that the cash was
drug noney; to the contrary, as Agent Nuckles testified,
Cuellar’s transportation nethod typified that of a drug courier.
Nor did Cuellar attenpt to transfer the cash through legitimate
persons, as did Short, to neke it appear |egal. These
distinctions place Cuellar’s conduct outside the holding of
Short, under which the evidence against Cuellar is insufficient
to sustain a conviction under the statute the governnent charged.

The majority next cites United States v. C hak, 137 F.3d 252
(5th Gr. 1998), which is just as distinguishable. Ci hak
received approximately $2 mllion in illegal kickbacks funneled
through his attorney in an el aborate eight-step schene to nask

the nature and source of the funds.' Followi ng a codefendant’s

1 The opinion described the |aundering schenme by which
def endant Bl och woul d provi de ki ckbacks to C hak

(1) First Cty paid Banner [Bl och’s conpany] for Bloch's
consul ting services; (2) Bloch deposited the checks from
First Gty into Banner’s account; (3) the funds were then
W red to anot her Banner account; (4) fromthis account,
Bl och drew checks payable to hinmself; (5) these checks
wer e deposited into his personal account; (6) checks nade
payable to Landan [Ci hak’s attorney] were then drawn on
this account; (7) these checks were deposited into
Landan’s firm s account; (8) fromthis account, Landan
i ssued checks payable to various banks as paynent on
C hak's outstanding debts and to neke investnents for
G hak.

(continued...)
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conviction, Cihak transferred $860,000 to multiple foreign
accounts in different countries. ld. at 262. The noney was
first transferred to two accounts in Texas before being sent to
accounts in Panama and Mexico. 1d. As was the case in Ness and
Short, this is classic noney |aundering: The defendant split his
illegally gained noney into smaller anounts, transferred these
anounts nultiple tinmes through different banks, and ultimtely
pl aced theminto offshore accounts. It is amazing that the
majority finds this precedent, involving sophisticated white-
coll ar noney | aundering, applicable to Cuellar’s use of duct tape
and goat hair to hide noney covered in marihuana. It should be
obvious that G hak’s behavior typified noney |aundering, as
targeted by 8 1956, and that Cuellar’s did not.

The only other published case cited by the mgjority is
United States v. Carr, 25 F.3d 1194 (3d Cr. 1994), in which
def endant nmade nunerous trips to the Cayman |slands and Col onbi a
to deposit quantities of bills of small denom nations that had
been exchanged for large quantities of fresh $100 bills. Id. at
1199- 1200. Once again, note the facts omtted by the majority,

which show that Carr was participating in classic nopney

15¢ ... conti nued)
C hak, 137 F.3d at 257.
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| aundering: the exchange of large bills for snaller ones and the
maki ng of nultiple cash deposits into offshore banks accounts.
The majority repeats the sane drill four tinmesSSit cites
cases, carefully renoves all cont ext, and ignores the
i nconveni ent details that distinguish those cases from Cuellar’s
conduct . Al'l four decisions stand squarely for the proposition
that 8 1956 bans only the transportation of noney to conceal it,
not the conceal nent of noney to transport it. Further, in citing
only these four inapposite decisions, the majority ignores the
overwhel m ng caselaw, in both this court and our sister circuits,
to the effect that the statute requires a design to create the

appearance of legitimate wealth.?® It is astounding that the

16 See, e.g. United States v. Dobbs, 63 F.3d 391, 397 (5th Gr
1992) (“It is necessary to show a desire to create the appearance
of legitimate wealth or otherw se to conceal the nature of funds so
that it mght enter the econony as legitimate funds.”); United
States v. CGonzal ez- Rodriguez, 966 F.2d 918, 925 (5th G r. 1992);
United States v. Powers, 168 F.3d 741, 748 (5th Gr. 1999) (“Under
the noney | aundering statute, the governnent nmust . . . show that
t he defendant desired to create the appearance of legitimte wealth
or otherw se to conceal the nature of funds so that the noney could
enter the econony as legitimate funds.”); United States v. 4 aniyi -
Cke, 199 F.3d 767, 771 (5th Cr. 1999) (“In one sense, the ac-
quisition of any asset with the proceeds of illegal activity con-
ceal s those proceeds by converting theminto a different and nore
| egiti mate-appearing form But the requirenent that the
transaction be designed to conceal inplies that nore than this
trivial notivation to conceal nust be proved.”); D nmeck, 24 F. 3d at
1246; United States v. Garcia-Emanuel, 14 F.3d 1469, 1474-1477
(10th Gr. 1994) (“[Clases involving investnments made with ill egal
proceeds are close to the core of the statute’ s purpose of
crimnalizing changing cash into an ostensibly legitimate form

(continued...)
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majority rewites the law in this circuit, and creates a circuit
split, in such a cavalier and intellectually inprecise nmanner.
Finally, in addition to arguing that Cuellar conceal ed the
nmoney, the majority holds that the evidence can bear a jury find-
ing that Cuellar’s transportation nethod conceal ed the “nature of
the cash as drug proceeds.” But Cuellar did precisely the oppo-
site: He transported the cash in a manner that nade it obvious
that this was drug noney; the sum of $83,000 in cash smelling of

mar i huana was bundl ed, wapped in duct tape, and covered with

18( .. continued)

such as business profits or |oans, before using those funds for
personal benefit.”) (internal quotations and citations omtted);
United States v. Sanders, 929 F.2d 1466, 1472 (10th G r. 1991);
United States v. Stephenson, 183 F.3d 110, 121 (2d Cr. 1999)
(“There is no indication, therefore, that the drug proceeds were
spent to create the appearance of legitimte wealth 7))
(internal quotations and citations omtted); United States .
Sanmour, 9 F.3d 531, 535 (6th Cr. 1993); United States v. Esternman,
324 F.3d 565, 570 (7th Gr. 2003) (“[T]he Money Laundering Control
Act of 1986 was neant to target the transformation of funds derived
fromillegal activities into a “clean” or useable form”); United
States v. Jackson, 935 F.2d 831, 841-42 (7th Cr. 1991); United
States v. Wnn, 61 F.3d 921, 926 (D.C. Cr. 1995) (upholding a
money | aundering conviction because, inter alia, “the jury
reasonably coul d have inferred that Wnn knew that their noney was
dirty and that he knew that the two were anxi ous to disguise their
identity as the purchasers of the nerchandi se and the source of the
cash used to pay for it.”); United States v. Johnson, 440 F.3d
1286, 1291 (11th GCr. 2006) (“Merely engaging in a transaction
w th noney whose nature has been conceal ed through other neans is
not initself acrine . . . . |If transactions are engaged in for
present personal benefit, and not to create the appearance of
legitimate wealth, they do not violate the noney |aundering
statute.” (quoting United States v. Mjors, 196 F.3d 1206, 1213
(11th Gr. 1999))).
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pl astic bags, then placed in a hidden conpartnent and covered
wth carpet and goat hair. These neasures would not persuade
anyone that this cash was legitinmate.

Quite the oppositeSSit is difficult to imagine what nore
could be done to indicate that this cash was illicit. In
addition to conporting with conmmobn sense, this conclusion is
verified by Agent Nuckles's testinony that this was a “usual
met hod” of transporting drug noney. The majority is incorrect:
This nethod of transportation made it abundantly obvious that the
cash was drug noney.

In sum the majority finds a way to ensure that Cuellar goes
to prison, thereby protecting the Executive Branch' s prosecution
despite its having charged entirely the wong statute. Unfortu-
nately, t hat now- successf ul ef fort requires ignoring the
statute’'s context, its title, the legislative history, the rule
of lenity, the canon against absurdities, and existing casel aw.
| can find no basis for the majority’s holding other than the

personal |egislative preferences of its nenbers.

.
The mpjority also holds that the district court acted
permssibly in not inposing sanctions on the governnent for

violating Federal Rule of Crimnal Procedure 16. This is error.

- 55-



A

As it does wth accepted principles of statutory
interpretation, the en banc mpjority conpletely ignores the
framework used by this court in evaluating whether to inpose
sanctions for a violation of rule 16. In United States v.
Sarcinelli, 667 F.2d 5, 6-7 (5th Gr. Unit B 1982), we
articulated a four-factor test to determ ne a proper sanction:
(1) the reasons why disclosure was not nade; (2) the anount of
prejudice to the opposing party; (3) the feasibility of curing
such prejudice with a continuance of the trial; and (4) any other
rel evant circunstances. !’

A brief recounting of facts omtted by the mpjority 1is
needed before enbarking on the analysis. Cuel | ar requested a
summary of the governnent’s expert w tnesses that described the
“Wtness’s opinions, the bases and reasons for those opinions,
and the witness’s qualifications.” Feb. R CRM P. 16(a)(1)(0G.
The court’s discovery order required a response by a specified
date. Al nost three weeks after that deadline, and only two weeks
before trial, the governnent stated, in a letter, that Nuckles

woul d testify

17 See also United States v. Katz, 178 F.3d 368, 371 (5th Gir.
1999) (citing United States v. Bentley, 875 F.2d 1114, 1118 (5th
Gir. 1989)).

-56-



concerning the organizational structure of a typica

drug snuggling operation, including, but not limted

to, how drug proceeds are packaged, hi dden and

transported; routes of travel; tine of day; types and

condi tions of vehicles; docunents kept by transporters

in their vehicles or on their persons; manner in which

drugs are snmuggled into the United States and noney is

smuggled out of the United States; and any other
testinony that may help the jury understand this case.

The governnent provided no further details on the specifics
of the testinmony or on Nuckles's qualifications until it gave
Cuellar a handwitten note in response to his notion to deny the
expert testinony. The note, inits entirety, read, “Ri ck Nuckles
= 12 years U. S. Custons; 4 years DEA, 7 years state + local, UC
w DEA, 100's of drug cases investigated in all capacities.” The
court denied Cuellar’s notion, noting its famliarity wth
Nuckl es based on its adm ssion of him as an expert on at |east
one occasi on.

| nstead of using the Sarcinelli framework, which it nentions
in a footnote, the en banc majority creates a new test. It first
finds that the governnent did violate rule 16, then it notes that
“[t]he type of expert testinony offered by O ficer Nuckles has
becone al nbst routine.”?8 Finally conmes the new test: The

refusal to inpose sanctions on the governnent was not i nproper

after all, according to the majority’s notion, because Cuellar

8 This section conveniently omts any discussion of the
majority’s later finding that Nuckles’s drug courier profiling
testi nony was inproper and shoul d have been excl uded.
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effectively cross-examned Nuckles, so Cuellar’s substantial
rights were not prejudiced.

The two cases cited by the majority for its new test provide
no support. In United States v. Doucette, 979 F.2d 1042 (5th
Cr. 1992), the disputed evidence was made avail abl e to def endant
wel |l before trial, and defense counsel did not avail hinself of
the opportunity to reviewit. “For this reason, there can be no
violation of Rule 16 where, as here, the defendant’s |ack of
diligence is the sole cause of his failure to obtain evidence
made avail able by the governnent.” | d. at 1045. Thi s hol di ng
has no bearing on the present case, where the governnent, in
bl atant and intentional violation of rule 16, provided no tinely
opportunity for Cuellar to review fully the expected testinony of
Nuckl es.

The other cited authority is United States v. Smth, 354
F.3d 390 (5th G r. 2003), which dealt with whether one sentence
of the expert’s testinony was beyond his expertise and exceeded
t he di sclosure that was nmade in accordance with rule 16. This is
plainly much different fromthe case before us, where (as the en
banc majority admts) the governnent has violated rule 16.

Doucette and Smth thus do not form a reasonable basis for
the majority’s new test. Today’s mmjority opinion creates one

“super factor” that supplants the entire Sarcinelli framework:
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If the defendant effectively cross-exam nes an expert wtness,
any violation of rule 16 by the governnent in failing to disclose
that witness’s testinony is overl ooked.

| wonder whether the majority has considered the risky gane
today’s opinion creates for crimnal defendants when the gov-
ernnment violates rule 16. Def endants whose counsel “burn the
m dnight oil” to cobble together a cross-exam nation strategy
that, while less effective than one that coul d have been prepared
had the governnment followed rule 16, still nmanages to be sem -
effective, now face the prospect of losing the renmedy for the
rule 16 violation. On the other hand, the defendant whose
attorney does nothing and nounts an ineffective cross-exam nation
risks harmng his chances at trial but stands a better chance of
an appellate court’s finding that a renedy is needed for the rule

16 violation. These perverse incentives provide further reason

for this court to hewto the Sarcinelli test.
Had the court applied Sarcinelli, and had it done so
properly, it would have found the follow ng: Under the first

factor, the governnment nakes no attenpt to explain its failure to
adhere to the discovery order. Under the second, Cuellar was
caused substantial prejudice by the governnent’s three-week head
start in the preparation of Nuckles, while Cuellar had tw weeks

to prepare and little detail about the content of Nuckles’'s
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testinony. Third, the district court |ikely could have cured the
prejudice by granting, as Cuellar requested, a continuance so he
coul d prepare nore fully.

Finally, other factors may cone into play. It is here that
the majority should have considered the factor it has chosen to
make di spositive, that despite the violation of rule 16, Cuellar
elicited (the seemngly self-evident) testinony from Nuckl es that
sone “legal enterprises could have a need to transport United
States currency to Mexico.” This is less than eviscerating
Cross-exam nation testinony, but according to today’'s mgjority,
it is sufficient to excuse the governnent’s rule 16 viol ation.

In sum the governnent conpletely flouted the discovery
rules to Cuellar’s detrinment but offered no explanation for its
action. The majority finds that, because Cuellar elicited self-
evi dent testinony on cross-exam nation, he had sufficient tine to
prepare, Sso no sanction is necessary. This holding creates
perverse incentives: incentives for the governnent to ignore
wel | -established discovery rules because it need not fear sanc-
tions, and incentives for the defendant to hold back from nount-
ing an effective defense so he m ght have a chance to have the

gover nnment sanctioned on appeal .
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L1,

In summary, Hunberto Cuellar likely commtted a serious
violation of the United States Code, but not of the section of
whi ch he was convicted. Justice requires that he be tried for a
crime of which a reasonabl e prosecutor can believe he is actually
guilty. The war on drugs is not an excuse to violate the norns
of fair play and evenhandedness. | call upon the Attorney
Ceneral to confess error in this case of prosecutorial excess,
and | respectfully dissent from the majority’s blessing of the

governnent’s failure to do justice in this case.

-61-



JAMES L. DENNiS, Circuit Judge, dissenting:

| respectfully dissent from the mgjority opinion for the

reasons assigned in parts | through 11l of Judge Smth's

di ssenti ng opi ni on.
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