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DeMOSS, Circuit Judge:

Petitioner-Appellant Julius Jerone Mirphy (“Mrphy”) was
convicted of capital nmurder in Texas and sentenced to death.
Murphy filed a petition for wit of habeas corpus in the United
States District Court for the Eastern District of Texas pursuant to
28 U S.C. 8§ 2254. The district court granted summary judgnent to
Respondent - Appel | ee Doug Dretke (the “Director”), in his role as
Director of the Texas Departnent of Crimnal Justice, Correctional
Institutions Division, on seven of Mirphy’'s eight clains. The
court denied Mirphy’s petition on the one renaining Batson v.
Kentucky, 476 U. S. 79 (1986), equal protection claimbut granted
Murphy a certificate of appealability (“COA”) on that issue. For



the followi ng reasons, we AFFIRM the district court’s decision to
deny relief.
BACKGROUND

I n August 1998 Mur phy was convi cted and sentenced to death for
the capital offense of nurdering Jason Erie during the comm ssion
of a robbery. The Texas Court of Crimnal Appeals (“TCCA")
summari zed the facts presented during the guilt phase of Miurphy’s
trial as foll ows:

As the State’s evidence denonstrated, [Mirphy] was
inacar riding wwth friends around Texar kana during the
early norning hours of Septenber 19, 1997. There had
been heavy consunption of alcohol and nmarijuana
t hroughout the previous day. The group passed an
i ndi vi dual who appeared to be having car trouble and who
had attenpted to elicit their help. At the suggestion of
a friend, [Miurphy] agreed to drive back with an aimto
“Jack” or rob the stranded driver. After returning to
the stranded notorist, [Mirphy] and his friends hel ped
junp-start the broken-down vehicle. The driver, Jason
Erie, provided a small reward to [ Murphy] and his friends
for their help and returned to his car. [Mirphy] then
stepped fromhis vehicle, and, arnmed with a gun, demanded
Erie's wallet. Initially, Erie protested and refused to
hand over his property. As he finally began to conply,
[ Mur phy] fired a single shot fromclose range into the
victims forehead and retrieved the stolen wallet from
the spot it had fallen. It was |ater discovered along a
near by road where [ Murphy] told investigators it had been
di scarded. Erie was alive when rescue workers arrived,
but died a short tinme |ater.

[ Mur phy] and his friends fled through Arkansas, to
Tennessee, and finally ended up in Arlington, Texas,
where they were apprehended by police. [ Mur phy’ s]
girlfriend, Christina Davis, who was wth [ Mirphy]
t hroughout the duration of these events, testified that
she had fought wth [Mirphy] on the day prior to the
murder in which he struck her several tinmes. She also
expl ained to the jury how she and [ Murphy] had fought the
day they were arrested and how [ Mur phy] continued to hit
her and threatened to shoot her in the leg to keep her
from | eaving.



Murphy v. State, No. 73,194, slip op. at 2-3 (Tex. Crim App. My
24, 2000) (unpublished). Mur phy, an African Anerican, was
convicted and sentenced by an all-Caucasian jury. O the six
potential African-Anmerican jurors who were questioned for voir
dire, five were perenptorily struck by the Bow e County District
Attorney (the “State”). One was accepted by the State but
perenptorily struck by the defense. The defense objected to the
State’s striking of the African-Anerican venirepersons; the trial
court held a Batson hearing. Although the trial court ruled that
Mur phy had failed to nake a prima facie show ng of discrimnation
as to his Batson objections, it nonetheless required the State to
of fer reasons for the exercise of its challenges. Alternatively,
the trial court ruled that the State's reasons were valid and race-
neutral . The trial court thus overruled Mirphy's Batson
obj ecti ons.

On direct appeal, the TCCA affirmed Miurphy’s conviction and
sentence; Miurphy did not seek certiorari review in the Suprene
Court of the United States. Mirphy filed a state application for
wit of habeas corpus in the trial court in Cctober 2000.! The
trial court subsequently entered findings of fact and concl usi ons

of | aw recomendi ng Murphy’s application be denied. |In April 2002

We note that Murphy argued his Batson clai mon direct appeal,
but not on state habeas. To neet exhaustion under 8§ 2254(b) (1) (A,
a petitioner nust present his claimto the highest state court.
See Martinez v. Johnson, 255 F.3d 229, 238-39 (5th Cr. 2001). On
hi s direct appeal, Miurphy only di scussed three of the five African-
Anmeri can venirepersons perenptorily struck by the State — Bobbie
d adney (“d adney”), Deliyanekia Johnson (“Johnson”), and Donna

Cellers (“Cellers”). Al t hough the magistrate judge and the
district court used, and the parties frequently use, the spelling
“Cellars,” the state court record indicates that this
venireperson’s nane is spelled “Cellers.” W use “Cellers.”
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the TCCA adopted the trial court’s findings and concl usions and
deni ed Murphy habeas corpus relief.

I n February 2003 Murphy filed the instant petition for wit of
habeas corpus in district court. In June 2003 the D rector noved
for summary judgnment. An evidentiary hearing took place before the
magi strate judge (“MJ”) in June 2004 on whether the state court’s
determ nation that the trial court did not abuse its discretion in
finding that the reasons offered by the prosecution for
perenptorily chall enging African-Anmerican jurors were race-neutral
was unreasonable. The Director presented the original prosecutor,
Al Smth (“A Smth”), as a wtness; Mrphy presented trial
counsel, Craig Henry (“Henry”), as a witness. The M then filed
her report and recommendati ons, recommendi ng that the court grant
the Director summary judgnent as to all of Mirphy's eight clains.?

Murphy tinely filed objections. After de novo review of the MI's

2On federal habeas, Murphy asserted his Batson claimas to al
five African-Anerican venirepersons struck by the State, also
i ncluding G eaker Robi nson  (“Robi nson”) and Jimmy Brewer
(“Brewer”). Waile the Director argued that Mirphy s clains were
unexhausted as to these two venirepersons, the M addressed al
five struck venirepersons; and the district court stated it

believed considering the entire record as to all five was
appropri ate when deci ding whether the trial court’s determ nation
t hat the State used its perenptory chal | enges I n a
nondi scri m natory manner was reasonabl e. The Director has not

reasserted | ack of exhaustion on appeal, and Murphy tightly focuses
his argunents here on the striking of 3 adney and Cellers. Wth
that in mnd, we sinply note that we, like the MJI and the district
court, do not limt our consideration of the record;- in order to
better determ ne reasonabl eness of the state court’s decision to
overrule Mirphy’s Batson objection. But see, e.g., Tigner wv.
Cockrell, 264 F.3d 521, 526 & n.3 (5th Gr. 2001) (choosing instead
to sua sponte refuse to consider the constitutional portion of the
petitioner’s challenge to admtted expert testinony, even though
the district court had considered the argunent).



report and recommendations, in August 2004 the district court
agreed wth the sunmary judgnent recommendation as to seven of
Mur phy’ s ei ght clains but did not accept such reconmendation as to
the Batson clai mon which the Ml had held the evidentiary heari ng.

| nstead, the district court accepted the M)’ s findi ngs on that
Bat son claim and denied relief. The district court thus agreed
wth the MI's determ nation that the differences in the questions
asked of African- Anerican versus non- Afri can- Aneri can veni reper sons
during voir dire could be explained by reasons other than a desire
to excl ude potential jurors because of their race; that non-African
- Aneri can venireperson Ladonna Smith (“L. Smth”) was not simlarly
situated to African-Anerican venireperson Cellers because the
evi dence showed Cellers had been convicted of a felony while L.
Smth had only been arrested for an unknown nonfel ony of fense; and
that the state court’s rejection of the Batson claim because L.
Smth and Cellers were not simlarly situated was not unreasonabl e
because the evidence did not show L. Smth had ever been convicted
and her |lone arrest was 20 years prior to Murphy’ s trial. Murphy
filed a notice of appeal fromthe district court’s judgnent. In
Septenber 2004 the district court denied Murphy a COA as to the
seven issues it granted the Director sunmary judgnent, but it
agreed to issue a COA as to Murphy’'s Batson claim

DI SCUSSI ON

Murphy filed his Section 2254 petition for a wit of habeas
corpus after the effective date of the Antiterrorismand Effective
Death Penalty Act of 1996 (“AEDPA’). In a habeas corpus appeal,
this Court reviews the district court’s findings of fact for clear
error and its conclusions of |law de novo, applying the sane

standards to the state court’s decision as did the district court.



Busby v. Dretke, 359 F.3d 708, 713 (5th Cr. 2004) (citation
omtted).

Under AEDPA, this Court may not grant relief on a claimthe
state court has adjudicated on the nerits “unl ess the adjudication
of the claim. . . resulted in a decision that was contrary to, or
i nvol ved an unreasonable application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States; or . . . resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the evidence
presented in the State court proceeding.” 28 U S . C 8§ 2254(d)(1)
& (2). “A state court’s decision is deened ‘contrary to’ clearly
established federal lawif it relies on legal rules that directly
conflict with prior holdings of the Suprene Court or if it reaches
a different conclusion than the Suprene Court on materially
i ndi stingui shable facts.” Busby, 359 F.3d at 713 (citing WIlIlians
v. Taylor, 529 U S. 362, 405-06 (2000)). “A state court’s decision
constitutes an unreasonable application of clearly established
federal law if it is objectively unreasonable.” Pondexter v.
Dretke, 346 F.3d 142, 146 (5th Gr. 2003) (citing WIIliams, 529
US at 409). “I'n order for a federal court to find a state
court's application of [Suprene Court] precedent ‘unreasonable,’
the state court’s decision nust have been nore than incorrect or
erroneous.” Wggins v. Smth, 539 U S 510, 520 (2003). W
presune the state court’s findings of fact are correct, and the
petitioner bears the burden of rebutting this presunption by clear
and convincing evidence. 28 U S.C. 8§ 2254(e)(1).

VWhet her the state court’s decision was contrary to, or involved an
unr easonabl e application of, clearly established federal |aw.

Batson introduced a three-step evidentiary framework for



evaluating clains of racial discrimnation in jury selection. 476
U S at 96-98. First, the defendant nust nmake a prima facie
show ng that the State has exercised perenptory chall enges on the
basis of race. ld. at 93-94, 96-97. Second, if the requisite
show ng is nade, the burden shifts to the State to produce a race-
neutral explanation for striking the venireperson at issue and thus
rebut the defendant’s prima facie case. |d. at 94, 97-98. *“Unl ess
a discrimnatory intent is inherent in the [State]’s expl anation,
the reason offered will be deened race neutral.” Hernandez v. New
York, 500 U. S. 352, 360 (1991). Finally, under the third step, the
trial court nust determ ne whether the defendant has carried his
ul ti mate burden of proving purposeful discrimnation. Batson, 476
US at 94 & n.18, 98. A state trial court’s finding of the
absence of discrimnatory intent is “a pure issue of fact” that is
accorded great deference and will not be overturned unless clearly
erroneous. Hernandez, 500 U. S. at 364-65. Qur role on appeal is
to “determ ne whether the trial court’s determnation of the
prosecutor’s neutrality with respect to race was objectively
unr easonabl e and has been rebutted by cl ear and convi nci ng evi dence
tothe contrary.” Mller-El v. Cockrell, 537 U. S. 322, 341 (2003).

The findings and concl usions of the trial court and adopted by
the TCCA relevant to the instant Batson issue include the
fol | ow ng:

[ Mur phy] . . . argues those reasons relied on by the
State to exercise its perenptory challenges against
mnority venire nmenbers were, in fact, pretextual in
nature and were used to mask discrimnatory intent. The
three struck venire nenbers of whom|[ Mur phy] conpl ai ns on
this appeal are set out as follows acconpanied by the
reasons prosecutors felt a perenptory challenge was
appropriate and what attenpts were nade by defense
counsel to show the reasons were pretextual



(1) Venire nenber d adney — Prosecutors felt he was
predi sposed to not inpose the death penalty, which he
felt was used too often. d adney indicated he believed
there should be “a nedicine to change people who comm t
t hese kinds of crinmes.” He expressed a belief that there
woul d have to be no doubt in his m nd before deciding the
deat h penalty was appropriate. He had children the sane
age as [ Murphy, who was 19 at the tinme of his trial]. He
showed up for voir dire wearing a t-shirt and chew ng
gum indicating, to prosecutors, a lack of respect for or
recognition of, authority. Venire nenber d adney al so
felt that Karla Faye Tucker (a recent prisoner of death
row) should not have been executed, that the term
“society” did not include prison, and that a person
becane |l ess violent wwith age. Finally, prosecutors say
they exercised a strike because of venire nenber
d adney’s beliefs concerning |law enforcenent and the
crimnal justice system

In response, the defense attenpted to engage in a
conparative analysis to denonstrate that white venire
menbers were not struck despite the fact they, too, were
chewi ng gum or expressed a belief that there nust be no
doubt before a punishnent of death is inposed.
Addi tionally, counsel for [ Mur phy] attenpted to
denonstrate that the State -engaged in disparate
questioning of mnority and Caucasi an venire nenbers in
order to unfairly exclude those mnority nenbers.

(2) Venire nenber Johnson — She expressed an ongoi ng
concern that jury service would unduly interfere with her
attenpts to attend nursing school. Al so, she had
originally indicated on the juror questionnaire that,
whi |l e the death penalty may be appropriate i n sone cases,
she could not personally return a verdict that assessed
the death penalty. Al t hough this response was |ater
changed, the prosecutor remined unsatisfied Johnson
woul d be willing to answer the special issues so that the
puni shment would be death. Prosecutors felt venire
menber Johnson’s religious beliefs would interfere with
her ability to render a verdict, and they were concerned
about a comment she made that her decision mght be
affected by the fact that she and [ Murphy] are the sane
age. She also stated that, in order to find [Mirphy]
guilty, the other parties to the nmurder would have to
testify. Finally, prosecutors expressed the subjective
belief that venire nmenber Johnson was not steadfast in
her beliefs and was the type of person who would try to
“accommmodat e” whonever she was talking with at the tine.
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Despite the opportunity to do so, counsel for
[ Mur phy] made no effort to refute or rebut the State’'s
reasons for striking this venire nenber.

(3) Venire nenber Cellers — Despite indicating on
her questionnaire that she had never been arrested,
prosecutors di scovered that venire nenber Cell ers had at
| east two prior arrests. There were indications she had
been convicted of theft, which she denied wuntil
confronted. She also had been arrested for forgery, for
whi ch she provided an expl anation that prosecutors said
they found “incredible.” Venire nenber Cellers also
admtted she had a sister who had experienced previous
confrontations with police.

Counsel for [ Murphy] argued t hat prosecutors engaged
i n di sparate questioning of venire nenber Johnson [sic]?
because the only inquiries nmade were of her past cri m nal
background. This occurred despite the fact that a white
venire nenber, Ladonna Smth, also had a prior crimnal
hi story, but the State never questioned her or inquired
about it.*

After review ng the avail abl e record, we can di scern
no abuse of discretion behind the trial court’s decision
to overrule [Mirphy]’s Batson objections. The trial
court could have reasonably concluded the State’ s race-
neutral explanations were valid, and the perenptory
strikes were not racially notivated.

Mur phy, No. 73,194, slip op. at 21-23, 24 (first footnote added and
second footnote in original).

The district court accepted the following findings fromthe
M)’s report and recommendati ons:

The Court first notes that the reasons given by the

3SExam nation of the Batson hearing transcript reveals that
this reference should be to Cellers, not Johnson.

“The record indicates that a jury was enpanel ed before venire
menber Smith could be individually questioned by the involved
parties.



prosecution for perenptorily excusing the five African-
American venirepersons were race-neutral. Robi nson
stated that her service on the jury could cause a famly
conflict, because one of her children was friends with
t he defendant, while another child was friends with the
victim In her questionnaire, Cellars denied that she
had been arrested or convicted of any crimnal offenses.
Under questioning, she admtted being both arrested and
convicted, within the past ten years, of shoplifting and
of cashing a stolen check, then clainmed that she was in
fact innocent and gave an unlikely expl anati on. Johnson
gave inconsistent answers; the prosecution attenpted to
chal l enge her for cause on two occasions, only to be
interrupted by the trial court, which rehabilitated her.
Both Brewer and d adney consistently confused “beyond a
reasonable doubt” wth “no doubt.” Further, Brewer
appeared not to believe in, or not to understand, the
concept of parole, and d adney was personal |y opposed to
the death penalty.

To establish pretext, Mirphy attenpted to show t hat
simlarly situated white venirepersons were treated
differently. He pointed out that the prosecution failed
to use one of its perenptory challenges on [Cora] Elder
[(“Elder”)], a non-African-Anerican, despite her also
respondi ng that she woul d have to be “w thout a doubt” of
the defendant’s guilt in order to sentence himto death.
However, a close exam nation of the voir dire reveals
that, unli ke Brewer and d adney, El der quickly backed of f
fromthat position under questioning. Accordingly, this
Court finds that Elder was not simlarly situated to
Brewer and d adney. Muirphy al so pointed out that a non
African- Aneri can venireperson naned LaDonna Smth had,
i ke African- Aneri can venireperson Cel |l ars, been arrested
and denied this fact on her questionnaire, but, unlike
veni reperson Cellars, the prosecution never questioned
her on this point. The trial court denied Mirphy’s
chal l enge as to venireperson Smth w thout explanation,
and wi thout requiring the prosecutor to respond.

While the prosecution’s reasons for perenptorily
chal | engi ng venireperson Cellars were valid, its failure
to ask simlar questions of venireperson LaDonna Smth,
who appeared simlarly situated, do[es] raise an
i nference of pretext. Since a finding of pretext as to
a single juror requires that a conviction be vacated, see
J.E.B. v. Alabama ex rel. T.B., 511 U. S. 127, 136 n. 13
(1994), this Court held an evidentiary hearing in order
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to determne why juror Smth was not also questioned
about her crimnal history.

Trial prosecutor Al Smth testified that to him
convictions were nore significant than arrests, and
recent arrests were nore significant than ol der ones. He
testified that venireperson Smth's crimnal history
consisted of only an arrest, not a conviction; that the
arrest was over 20 years old, and that the notation of
the crime for which she was arrested, “ASC," was not a
crinme that he even recognized, but in any event, it did
not appear to be a felony. He also testified that
because venireperson Smth was one of the |ast
veni r eper sons questi oned, she was not |likely to be called
to serve and he was tired at the tine he was questi oni ng
her, so he just decided to hurry up at (sic) get through
her voir dire wthout asking her about the arrest.
Finally, he testified that he probably would have
perenptorily challenged her on the basis of the false
answer about her arrest if she did becone eligible for
the petit jury.

Prosecutor Smth’'s explanation is not wthout
probl ens. Because he did not know the crinme for which
veni reperson Smth was arrested, the prudent course woul d
have been sinply to ask her, rather than to perenptorily
chal | enge her. Hs claimthat he was trying to hurry
t hrough the voir dire because she was near the end of the
pool is belied by the fact that he took alnost three
times as nmuch time with Smth as he did wwth Cell ars.

Not wi t hst andi ng t hese di scr epanci es, t hat
venireperson Smth's arrest did not result in a
convi ction and was nore than twenty years ol d establ i shes
that she was not simlarly situated with venireperson
Cellars, so the difference in the questioning they were
subjected to cannot be said to have resulted from no
ot her reason besides race. The Court, therefore, finds
that the State’s rejection of Mirphy s Batson chall enge
was not unreasonabl e.

Mur phy v. Dretke, No. 5:02cv086, slip op. at 15-16 (E D. Tex.

20,

reviewi ng the

2004) (unpublished). The district court noted that

Aug.
“Ii]n

record, the Court did not find any exanples of

di sparat e questioni ng other than those set forth in specific detai
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by the magi strate judge in her findings.” 1d. at 16. The district
court agreed that the differences in the questions could be
expl ai ned by reasons other than the desire to excl ude venirepersons
because of their race. 1|d. In response to Mirphy’ s objection that
the M} erred by not finding Cellers and L. Smth simlarly
situated, the district court considered what evidence was
i ntroduced at the hearing and noted that nothing indicated that L.
Smth was convicted or that the term “ASC’ referred to a felony
offense. Id. at 17. Mreover, the district court, like the M,
could not say that the trial court’s rejection of Mirphy’ s Batson
cl aim was unreasonabl e because the facts that L. Smth was not
convicted and that her arrest occurred 20 years before Mirphy’s
trial “render[ed] her situation sufficiently distinguishable from
venireperson Cellars.” |d.

Mur phy argues the trial court’s Batson adjudication and the
district court’s evaluation of its further evidentiary hearing and
subsequent findings against himresulted in a decision that was
unreasonable in light of the evidence presented and contrary to
clearly established federal | aw as determ ned by the Suprene Court.
Mur phy asserts that through exam nation of the trial record and t he
evidentiary hearing, it can be concluded that the State did not ask
the sanme questions of African-Anerican venirepersons conpared to
t he non- Afri can- Aneri can venirepersons and t hat t he questi ons asked
of the African-Anerican venirepersons were designed to elicit
di squalifying information. Mur phy argues that the record shows
that the State deviated from its “script” used to question
prospective jurors during its questioning of African-Anerican
veni r eper sons.

As to d adney, Mirphy asserts that the defense noted for the
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record that the State did not object to one prospective Caucasi an
juror, John Smth (“J. Smth”), who al so showed up chew ng gum or
to anot her prospective Caucasian juror, Elder, who had a simlar
definition of “beyond a reasonabl e doubt” as 3 adney. Muirphy cites
Emerson v. State, 820 S.W2d 802, 804 (Tex. Crim App. 1991), for
the proposition that a neutral explanation for a perenptory strike
agai nst a nenber of a protected group i s suspect when the State did
not use an unexhausted perenptory against a simlar juror who was
not a nenber of that group. Moreover, Mirphy contends the defense
stressed at the Batson hearing that disparate questioning had been
used on d adney. See Keeton v. State, 749 S.W2d 861, 866 (Tex.
Crim App. 1988) (noting disparate questioning can evidence
pretext).

Mur phy contends the evidentiary hearing was subject to the
risks of distortion and inprecision from the passage of tine
because it took place years after the actual voir dire. Mur phy
al so argues that the MJ and district court incorrectly determ ned
that L. Smth was not simlarly situated to Cellers and that such
di sparate questioning was related to race-neutral reasons. Mirphy
mai ntains prosecutor A Smth's explanation for perenptorily
challenging Cellers is flawed because A Smth was nerely
comenti ng on unknown factors to the court, such as that “A S.C.”
was not known by himto be a felony. Mirphy stresses he shoul d not
be held to a search that did not explain any conviction of L. Smith
years after his case was tried, when a search at the tinme of voir
dire m ght have produced evidence that L. Smth was convicted and
what crinme “A S.C.” represented. Wt hout any information about
whet her L. Smth was convicted and what “A. S. C.” stood for, Mirphy

argues prosecutor A. Smth' s explanation that recent arrests were
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nmore significant than older ones is not |ogical. Mur phy al so
points to Henry's testinony that he recalled Caucasian
veni r epersons being tol d about the definitions and circunstances of
capital nmurder and bei ng asked about issues of the case, while the
African- Aneri can venirepersons were asked about reasonabl e doubt
and their crimnal background. Henry also stated that nost African
Americans in Bowe County were Southern Baptists and had a
di fferent understandi ng of reasonable doubt, which was a nethod
that the State «could wuse to disqualify African-Anerican
veni r eper sons.

The Director responds that Mirphy’'s disparate questioning
clainms lack nerit. The Director argues that the record does not
support Murphy’s contention that the State di sparately questioned
African- Aneri can venirepersons or that the stated reasons for the
strikes at the Batson hearing were pretextual. Wile the Director
acknowl edges that the perenptory striking of five out of six
African- Anerican venirepersons does appear to be “suspect,” he
enphasi zes that Mirphy has failed to prove his clainms of
discrimnation before two factfinding courts and that the State
accepted the sixth African-Anerican venireperson, who was then
struck by the defense.

The Director argues that the district court did not err in
concluding that the state court’s decision to deny Miurphy relief
was reasonabl e. First, the Director notes that WMurphy provides
very little record evidence to support his conclusory clains. The
Director challenges Miurphy’s citation in his brief to the entire
voir dire record and thus contends Miurphy has not nmet Rule 2(c) of
the Rules Governing Section 2254 Cases in the United States

District Courts, which requires a petitioner to plead facts in
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support of his clains. See, e.g., Koch v. Puckett, 907 F.2d 524,
530 (5th Cir. 1990) (holding petitioner’s conclusory allegations
failed to establish valid ineffective assistance of counsel clain;
Ross v. Estelle, 694 F. 2d 1008, 1012 (5th Cr. 1983) (reenphasi zi ng
that “mere conclusory allegations do not raise a constitutional
i ssue in a habeas proceeding”).

The Director argues the record instead denonstrates that
potential jurors were treated the sane, regardless of race. The
Director asserts that although the State did i medi ately question
two of the three African-Anmerican venirepersons it struck due to
their expressed personal opposition to the death penalty — @3 adney
and Johnson — the record denonstrates that the State |ikew se
imediately questioned a Caucasian venireperson, Bar bar a
Whi ttington, about her views on the death penalty and ultimtely
struck her based on those views. The Director maintains that the
ot her African- Anerican venireperson struck due to her death penalty
vi ews, Robinson, was not imediately questioned on the death
penal ty because her questionnaire, in addition to indicating a
reluctance or hesitancy to inpose the death penalty, indicated a
stronger famly conflict concern in the State’s mnd — the fact
that one of Robinson’s sons was “good friends” with Mirphy, and
anot her son knew the victim The State eventually questioned
Robi nson about her questionnaire answer on the death penalty, where
she had indicated she could not personally assess it, and deci ded
to strike her based on such views. The Director argues this
corroborates prosecutor A Smth’s assertion that he used the voir
dire questionnaires to tailor his exam nation of potential jurors.

As to dadney, the Director responds to Mirphy’ s pretext

argunents by noting that while Caucasi an venireperson J. Smth was
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al so chewing gun, this passing simlarity of an affection for gum
hardly i npeaches the State’s notivations regardi ng d adney. Unlike
d adney, J. Smth showed hinself to be an extrenely strong
potential juror for the State. |In particular, J. Smth stated he
favored the death penalty and perceived the job of crim nal defense
attorneys as “finding | oopholes.” The Director notes the defense
excused J. Smth. The Director al so argues that exam nati on of the
record reveals that unlike G adney, who insisted he would only
i npose the death penalty if guilt had been shown with “absolutely
no doubt,” Elder nerely m sspoke as to the “beyond a reasonable
doubt” standard. The Director notes El der was a stronger potenti al
State juror because she had previously been a victimof a violent
crime, had friends in | aw enforcenent, and remarked that the death
penal ty shoul d be an opti on whenever soneone intentionally takes a
life.

As to Brewer, the Director asserts that Mirphy has never
argued a specific pattern of disparate questioning regarding him
Al t hough the Director agrees with Miurphy that Brewer was questi oned
as to the burden of proof, the Director notes that Mirphy has never
contended that there was a simlarly situated Caucasian
veni reperson who was not identically questioned. The Director
argues that there was anple reason for the striking of pro-defense
Brewer; he expressed clear views in favor of the defense and
conveyed his belief that capital punishnent should only apply when
there is “no doubt” of a person’s guilt and the person admts to
commtting the crine. Moreover, the Director notes Brewer also
would require the State to prove the future dangerousness issue
beyond “any or no doubt” — Brewer al so suggested this issue could
never be answered because no one could accurately predict the

future.
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Finally, the Director contends Mirphy’'s argunents that the
State’s stated reasons at the Batson hearing as to Cellers were
pretextual lack nerit. The Director argues that any alleged
di sparate treatnent between venirepersons Cellers and L. Smth is
due to the fact that they were not simlarly situated. |In fact,
the Director enphasi zes that though Murphy relies heavily upon the
MI’s report that notes certain concerns with the State' s given
reasons for the different questioning, Mirphy fails to give due
consideration to the MI's ultimte determ nation, with which the
district court agreed, that the state courts were not unreasonabl e
in finding a | ack of purposeful discrimnation. According to the
Director, Cellers provided false statenents about her crimnal
hi story in her questionnaire; only when confronted did she admt to
having served probation for theft and denied responsibility.
Cellers also belatedly admtted to being arrested for forgery in
1991 and again denied responsibility. In contrast, venireperson
Smth's allegedly omtted crimnal history reflects a single
unknown “A.S.C.” arrest notation over 20 years old at the tine of
trial. The Director also notes that L. Smth was one of the |ast
panel nenbers and that the jury was chosen before either side had
to decide whether to accept her as a juror.

The Director finally notes that aside from the State not
questioning L. Smth about her crimnal history, a simlar pattern
of questioning was foll owed as wth ot her venirepersons: Smth was
first questioned about her views on capital puni shnent ,
specifically a reference to her statenent that she would hate to
make t hat deci sion, then was questi oned about her beliefs regarding
the m ni nrum sentence for capital nurder. NMbreover, prosecutor A
Smth testified he probably would have struck venireperson L.
Smth. VWile the Director allows that the M} did find certain
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di screpancies in prosecutor Smth’'s explanations for the different
gquestioning, the Director insists that the M} correctly assessed,
after an evidentiary hearing — and the district court correctly
agreed — that pretext was not shown because Cellers and L. Smth
were sufficiently distinguishable such that the different
questioning did not result fromany racially notivated reason.

We find the Director’s argunents here to be persuasive. Wile
at first and limted glance the stark nunbers presented by Mirphy
appear to be conpelling (five of six African-Anerican venirepersons
were perenptorily struck by the State), that cannot signal the end
of our inquiry. Based on our careful review of the record, and
under the requisite AEDPA deference, we cannot say that the
district court clearly erred in its factual findings that the
State’ s reasons for striking the African-Anmerican venirepersons at
issue were valid and not racially notivated or that the district
court erred inits legal conclusion that Miurphy had not proven his
Bat son cl ai m

Here, Murphy did not rebut the state court’s factual findings
with clear and convincing evidence; Mirphy did not show that the
State’s individualized reasons for perenptorily striking each
African- Aneri can venireperson at issue were actually a pretext for
raci al discrimnation or that any al |l eged di sparate questioning did
not result fromreasons other than race. Wile we note that the M
reveal ed certaininconsistencies inprosecutor A Smith' s testinony
regardi ng the di sparate questioni ng of veni repersons Cellers and L.
Smth during the evidentiary hearing, we agree with the D rector
t hat Mur phy has not nmet his burden to prove that discrimnation was
inherent in the State’s explanations for striking each African-
American venireperson at issue. See Hernandez, 500 U S. at 359.

Therefore, we, like the state courts and the federal court bel ow,
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accept that the reasons offered by the State were valid and race
neutral. See id. W find nothing in this record indicating that
the trial court’s determnation of the State’s neutrality wth
respect to race was objectively unreasonable and nothing which
rebutted such determnation with clear and convincing evidence.
See MIller-El, 537 U S at 341. W thus agree with the district
court and find that the state court’s conclusion that the tria
court did not abuse its discretion in determ ning that Mirphy had
not nmet his burden to show discrimnation under Batson and that
such determnation was not contrary to, and did not involve an
unreasonabl e application of, clearly established federal |aw.

We are aware that we file this opinion |ess than one nonth
after the Suprene Court handed down its decision in MIller-El wv.
Dretke, 545 U.S. __ , 2005 W 1383365 (Jun. 13, 2005) (MIller-E
[1), in which a six-justice majority of the Suprene Court reversed
a deci si on of another panel of this Court — which had affirnmed both
the state court’s and federal district court’s determ nation that
the petitioner MIler-El should not receive relief on his Batson
claim In doing so, the Court considered the type and quantum of
record evidence required to denonstrate a Batson violation. The
Court did not announce any new el enents or criteria for determ ning
a Batson claim but rather sinply nmade a final factual and
evidentiary determnation of that particular petitioner’s Batson
claimpursuant to the “demandi ng but not insatiable” standard set
forthin 28 U S.C. § 2254(d)(2) and (e)(1). Mller-E 11, 2005 W
1383365, at *8.

Here, we have thoroughly conbed the record of the voir dire
conducted in Miurphy’s state court capital nurder trial; and our

detailed “side-by-side conparisons of black venire panelists who
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were struck and white panelists allowed to serve” do not indicate
that any differences in questioning or treatnment resulted from
pretextual racial bias. See MIller-E 11, 2005 W. 1383365, at *8
(noting the evidentiary strength of such close conparisons).

Moreover, there is neither evidence in this record of: (i) any,

much less multiple, jury shuffles occurring in the state trial

court whichresultedinthe increasingly |lower statistical presence
of African Anericans within the jury venire; nor (ii) a 20-year-
old, or indeed any, nmanual from the State District Attorney and
other testinonial evidence suggesting the historic use of
perenptory strikes against African-Anerican venirepersons during
jury selection, both of which were decisive factors in Mller-E

1. 1d. at *13, 17-18.

We recognize that MIller-El Il may be the first ring of the
death knell for perenptory challenges, id. at *21-22 (Breyer, J.,
concurring), and that the Suprene Court nmay well grant certiorari
inthis case to finally bury the concept of perenptory chall enges.
We see nothing in MIler-El 11, however, that conpels us to reach
t hat conclusion here in Murphy and | eave it to the Suprene Court to
say whether MIller-El Il wll extend that far.

CONCLUSI ON

Having carefully reviewed the record of this case and the
parties’ respective briefing, for the reasons set forth above, we
AFFI RM t he judgnent of the district court.

AFFI RVED.
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