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EDITH BROWN CLEMENT, Circuit Judge:
Y okamon Lanea Hearn, an indigent Texas inmate seeking to challenge his death sentence

pursuant to Atkinsv. Virginia, 536 U.S. 304 (2002), movesthis Court to appoint counsel to prepare



his application for authority to file a successive federa habeas corpus petition, and to stay his
execution pending the disposition of such petition. For the following reasons, the motionsto appoint
counsel and stay the execution are GRANTED.
l.

Hearn was convicted of capital murder in Texas and sentenced to death. He appealed to the
Texas Court of Criminal Appeals, which affirmed both the conviction and sentence. Hearnv. State,
No. 73,371 (Tex. Crim. App. Oct. 3, 2001) (per curiam). The Supreme Court later denied Hearn's
petition for writ of certiorari. Hearnv. Texas, 535 U.S. 991 (2002).

After Hearn was denied state post-conviction relief, Ex parte Hearn, No. 50,116-01 (Tex.
Crim. App. Nov. 14, 2001), he filed a federal habeas petition pursuant to 28 U.S.C. § 2254 in the
United States District Court for the Northern District of Texas. On July 11, 2002, the district court
granted summary judgment on behaf of the Director of the Texas Department of Criminal Justice
(“Director”), thereby denying Hearn’ srequest for federal habeasrelief. Hearnv. Cockrell, No. 3:01-
CV-2551-D, 2002 WL 1544815 (N.D. Tex. duly 11, 2002). Both the district court and this Court
denied Hearn’s application for a certificate of appealability (“COA”), finding that he had failed to
make a substantial showing of the denial of aconstitutional right. Hearnv. Cockrell, No. 02-10913,
2003 WL 21756441 (5th Cir. June 23, 2003). On November 17, 2003, the Supreme Court denied
Hearn’ s petition for writ of certiorari. Hearnv. Dretke, 124 S. Ct. 579 (2003). The State of Texas
scheduled Hearn' s execution for March 4, 2004.

On March 2, 2004, Hearn filed a successive application for state post-conviction relief,
claiming that he is mentaly retarded and that his death sentence is cruel and unusual punishment

under the Eighth Amendment. See Atkinsv. Virginia, 536 U.S. 304 (2002). On March 3, 2004, the



Texas Court of Crimina Appeals dismissed Hearn’ s application on the ground that it constituted an
abuse of writ, finding that he failed to make a prima facie showing of mental retardation. Ex parte
Hearn, No. 50,116-02 (Tex. Crim. App. Mar. 3, 2004). Later that day, Hearn moved the United
States District Court for the Northern District of Texas for appointment of counsel pursuant to 21
U.S.C. §848(q)(4)(B), and for astay of execution under 28 U.S.C. § 2251. The district court sua
sponte transferred the motionsto this Court, and Hearn filed a separate notice of appeal—asking us
to reverse the transfer order, appoint counsel, and enter a stay of execution.* In order to thoroughly
address Hearn’ s claim, we granted a temporary stay of execution, requested supplemental briefing,

and heard oral argument.

A. Appointment of Counsel

Thelegdity of Hearn’ s detention was determined on a prior application for awrit of habeas
corpus. Hearnv. Dretke, 124 S. Ct. 579 (2003). “Before a second or successive application [for a
writ of habeas corpug] isfiled in the district court, the applicant shall move in the appropriate court
of appedls for an order authorizing the district court to consider the application.” 28 U.S.C. §
2244(b)(3)(A). Inorder tofacilitate the preparation of hisapplication for § 2244(b)(3)(A) authority,

Hearn now moves this Court to appoint counsel pursuant to 21 U.S.C. § 848(q)(4)(B).2

! Hearn' s current lawyers, members of the Texas Defender Service, have volunteered their
services for the limited purpose of assisting Hearn in his effort to obtain permanent habeas counsel
pursuant to § 848(q)(4)(B).

2As an initial matter, we decline to characterize Hearn’s motion for appointment of
counsel as amotion for actual 8 2244(b)(3)(A) authority to file a successive federal writ petition.
Hearn has made it abundantly clear that he is not asking this Court for such authority, and we are
not persuaded that our precedent requires us to presume otherwise. United Satesv. Key, 205
F.3d 773, 774-75 (5th Cir. 2000), cited by the Director, isinapposite because it involves neither
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(1)  Scopeof § 848(q)(4)(B)

The Director contendsthat 8 848(q)(4)(B) does not authorize the appointment of counsel to
prepare an application for authority to file a successive habeas writ petition. We disagree.

Section 848(q)(4)(B) provides that:

In any post-conviction proceeding under section 2254 or 2255 of Title 28, seeking
to vacate or set aside adeath sentence, any defendant who becomesfinancialy unable
to obtain adequate representation or investigative, expert, or other reasonably
necessary services shall be entitled to the appointment of one or more attorneys and
the furnishing of other services in accordance with paragraphs (5), (6), (7), (8), and

(9).
21 U.S.C. § 848(q)(4)(B) (emphasis added). Significantly, this provision expressly incorporates
subsection (q)(8), which states that
each attorney so appointed shall represent the defendant throughout every subsequent
stage of available judicial proceedings, including pre-trial proceedings, trid,
sentencing, motions for new trial, appeals, applications for writ of certiorari to the
Supreme Court of the United States, and all available post-conviction process,
together with applicationsfor stays of execution and other appropriate motions and

procedures, and shall also represent the defendant in such competency proceedings
and proceedingsfor executive or other clemency asmay be availableto the defendant.

21 U.S.C. §848(q)(8) (emphasesadded). Ontheir face, these statutesgrant indigent capital prisoners
amandatory right to qualified legal counsel and reasonably necessary legal servicesin al federal post-

conviction proceedings. Needless to say, thisis not language of limitation.?

21 U.S.C. §848(0)(4)(B), acapita prisoner, nor the Supreme Court’s ruling in McFarland v.
Scott, 512 U.S. 849 (1994).

% The Director argues that we must deny the appointment of counsel on the ground that an
application for § 2244(b)(3)(A) certification is not a“post-conviction proceeding under section
2254 or 2255.” This argument is without merit. Section 2255, for example, provides that
motions filed by successor petitioners “must be certified as provided in section 2244.” This clause
in effect designates § 2244(b)(3)(A) certification as an element of § 2255 relief. Asaresult, we
find that a certification inquiry is a proceeding “under” § 2255. Further, this Court has on prior
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The expansive nature of § 848(q)(4)(B) is further evinced by the Supreme Court’ s decision
in McFarland v. Scott, 512 U.S. 849 (1994). The question before the Court was whether amotion
to appoint counsel under 8 848(q)(4)(B) qualified as a “post-conviction proceeding under section
2254 or 2255,” invoking the district court’ sjurisdiction and alowing it to appoint counsel and grant
a stay of execution. The language of § 2254 and § 2255 make no reference to motions to appoint
counsel, and a simple reading of the habeas statutes would lead one to believe that a motion to
appoint counsel would not be a “post-conviction proceeding under section 2254 or 2255.” The
McFarland Court, however, heeded Congress sconcernfor unrepresented capital prisonersand came
to the opposite conclusion, holding that the right to the appointment of counsel adheres before the
filing of aformal habeas corpus petition.

This interpretation is the only one that gives meaning to the statute as a practical

matter. Congress provision of aright to counsel under 8§ 848(q)(4)(B) reflects a

determination that quality legal representation is necessary in capital habeas corpus

proceedingsin light of “the seriousness of the possible penalty and . . . theuniqueand
complex nature of the litigation.”

[C]riminal defendants are entitled by federal law to chalenge their conviction and

sentencein habeas corpusproceedings. By providing indigent capital defendantswith

a mandat ory right to qualified legal counsdl in these proceedings, Congress has

recognized that federal habeas corpus has a particularly important role to play in

promoting fundamental fairnessin the imposition of the death penalty.

McFarland, 512 U.S. at 855, 859 (quoting 21 U.S.C. § 848(q)(7)). The McFarland Court’s

explanation of Congress' sintent to provide capital prisonerswith habeas counsd, and itsillustration

occasions characterized other § 2244 hearings as “ post-conviction proceeding[s] under section
2254 or 2255.” See Cantu-Tzn v. Johnson, 162 F.3d 295, 302 (5th Cir. 1998) (discussing the
appointment of 8 848(q)(4)(B) counsel for the limited purpose of preparing an equitable tolling
claim pursuant to § 2244(d)).



of how far it was willing to go to effectuate that intent, guide our analysisin this case.

The Director asserts that the relief recognized in McFarland is limited to those capitd
prisonerswho have not yet filed aninitial habeas petition. Such acontention iswithout merit. While
the petitioner in McFarland was indeed pursuing his first federal habeas writ, no language in the
Supreme Court’ sopinion limitsitsholding to initial petitions. We note, however, that the Court did
place specia emphasis on the necessity of counsel during theinitial investigation of potential habeas
clams. McFarland explains that Congress, through 8 848(q)(4)(B), granted indigent capital
prisoners the opportunity to investigate and research the factual bases of possible habeas clams. 1d.
at 855 (discussing the right to “[t]he services of investigators and other expertsthat may be critical
in the pre-application phase of a habeas corpus proceeding, when possible claims and their factua
bases are researched and identified”); id. at 858 (recognizing the importance of the petitioner’s
“opportunity” to “meaningfully research and present [his] habeas clams’). The Court found that
M cFarland—who was without counsel, and was pursuing previousy unavailable habeasrelief—was
denied this opportunity to investigate the factual bases of his potential habeas clams. It seemsclear
to us that the McFarland Court would have been just as concerned with a capital prisoner in need
of investigating a successi ve habeas petition, based on a claim previoudy unavailable to the prisoner,
asit waswith the capital prisoner seeking to fileaninitia petition. Under both scenarios, the prisoner
has been denied the opportunity to conduct aninitia investigation into the factual bases of apotential
habeas claim.

One of our cases, however, includes language suggesting that indigent capital prisoners are
never entitled to the appointment of counsel to prepare a successive habeas petition. See Kutzner v.

Cockrell, 303 F.3d 333, 338 (5th Cir. 2002) (“‘ The McFarland Court was concerned only with that



period of time between the habeas petitioner’ s motion for the gppointment of counsel and the filing
of theinitia petition.” Thus, McFarland doesnot justify appointment of counsel or stay of execution
for the preparation of asecond federal habeas petition.”) (quoting Turner v. Johnson, 106 F.3d 1178,
1182 (5th Cir. 1997)).* While such a statement, taken by itself, strongly supports the Director’s
position, its authoritative value is significantly diminished when read in the proper context.

The issue before the Kutzner Court was whether the petitioner was entitled to counsel
pursuant to 8 848(q)(4)(B) inlight of McFarland. Kutzner beginsitsanaysisby recognizing that the
“core concern of McFarland [is] that an un-counseled prisoner would be required to ‘proceed
without counsel in order to obtain counsel and thuswould expose himsdf to the substantial risk that
his habeas claim never would be heard on the merits .. ..” 303 F.3d at 338 (quoting McFarland,
512 U.S. at 856). The Court then reviewed the facts of Kutzner’s case, and found that he was
equipped with competent counsel throughout the entire habeas process. |d. (“Kutzner was well-
represented by qualified counsal . . . [and] current counsel has represented Kutzner for over ayear”).
The Court aso reasoned that his “original 8§ 2254 petition was fully litigated on the merits.” 1d. at
338. The opinion takes particular note that Kutzner had been long-aware of the Brady materia and

fasetestimony alleged in his proposed petition, and that he was not seeking relief pursuant to a new

* The petitioner in Turner was seeking a stay—rather than the appointment of
counsel—pursuant to McFarland. Importantly, Turner’s habeas petition was pending in federal
court at the time of the Court’s decision. Seeing that the federal habeas corpus statute grants any
federal judge “before whom a habeas corpus proceeding is pending” power to stay an execution,
28 U.S.C. § 2251, the Turner Court’s observation that the “ McFarland Court was concerned
only with that period of time between the habeas petitioner’ s motion for the appointment of
counsel and the filing of the initial petition” isfar from remarkable. Turner, 106 F.3d at 1182. It
is clear that such language does not concern McFarland' s applicability to successive petitions, but
instead restates the well-established rule that McFarland is the improper channel through which
to seek a stay of execution while a habeas petition is before the federal courts.
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rule of constitutional law. Id. at 336, 337. Based on these findings, the Court ultimately concluded
that Kutzner’ s situation did not implicate the “ core concern” of McFarland, and that his request for
counseal should be denied accordingly.

We read Kutzner as holding that the relief enunciated in McFarland does not apply to
successive habeas petitionerswho had been afforded sufficient opportunitiestoinvestigatethefactual
bases of their proposed claim. The statement of law cited by the Director, limiting McFarland to
initial petitions, is not an alternative rational e supporting this narrow fact-based holding.® 1t would
beillogical to find otherwise, as this statement of law would wholly subsume, rather than facilitate,
the Court’ sanaysis of whether Kutzner enjoyed an opportunity to raise hishabeasclaminanearlier
petition. Moreover, the contested statement of law does not stand by itself asan aternative holding.
The statement is found in the fina sentence of a paragraph that addresses the wholly distinct subject
of Kutzner’s foregone opportunities to raise habeas clams. Further, the Court does not expressly
apply the contested statement of law to the facts of Kutzner's case. This absence of analysisis
particularly striking in light of the Court’s detailed discussion, in the preceding sentences, whether
McFarland' s “core concern” isimplicated by the petitioner’s situation.

Wefind, after reading Kutzner initsproper context, that itslimitation on McFarland doesnot

® It is well-established that alternative holdings of this Court are binding on future panels.
See, e.g., McClendon v. City of Columbia, 305 F.3d 314, 327 n.9 (5th Cir. 2002) (en banc);
McLellan v. Mississippi Power & Light Co., 545 F.2d 919, 925 n.20 (5th Cir. 1977) (en banc)
(steting that al alternative rationales for a given result have precedential value). Our en banc
Court in McClendon noted, however, that an “aternative analysis should be rare in qualified
immunity cases and should not be undertaken routinely by the panels of this court.” McClendon,
305 F.3d at 327 n.9. While we are mindful that this case does not involve a claim of qualified
immunity, McClendon clearly supports the proposition that aternative analyses should not be
common practice in this Circuit. In light of this principle, we find it improper for this Court to
infer alternative rationales or holdings where ones are not clearly expressed.
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constitute an aternativerational e or an alternative holding, but rather amere“judicial comment made
during the course of delivering ajudicia opinion, but one that is unnecessary to the decision in the
case and therefore not precedential.” Black's Law Dictionary 1100 (7th ed. 1999) (defining “obiter
dictum”); see also Centennial Ins. Co. v. Ryder Truck Rental, Inc., 149 F.3d 378, 385-86 (5th Cir.
1998) (“That which is ‘obiter dictum’ is stated only ‘by the way’ to the holding of a case and does
not constitute an essential or integral part of the legal reasoning behind a decision.”) (internal
guotations omitted). Further, we do not find such dictum persuasive because it cantravenes
McFarland’ sintent to provideindigent capital prisonerswiththeopportunity to conduct—at thevery
least—a single, cursory investigation into the factual bases of each potentia habeas claim.

Upon review of the statutory language, McFarland, and the prior decisions of this Circuit,
we hold that courtsare not barred from appointing 8§ 848(q)(B)(4) counsel to prepare an application
for authority to file a successive habeas petition. We now proceed to a discussion of whether the

petitioner in the case sub judice is entitled to such relief.

2 Hearn’ s opportunity to investigate the factual bases of his Atkins clam

The Director assertsthat Hearn’ smotion for § 848(q)(4)(B) counsel should be denied onthe
ground that Hearn, like the prisoner in Kutzner, had a sufficient opportunity to investigate the factual
bases of his proposed habeas clam. We disagree. Hearn’s proposed successive petition will seek
habeas relief pursuant to the new constitutional rule created in Atkins v. Virginia, 536 U.S. 304
(2002). Atkins, however, had not yet been decided when Hearn filed his initial habeas petition.
Although Atkinswasissued while Hearn'’ sfirst petition was pending infederal court, Texas' shabeas-

abstention procedure—which barred the filing of a state petition while a habeas writ was pending in



federal court—effectively precluded himfromseeking Atkinsrelief until hisinitial habeaspetitionwas

disposed of by the federal courts. See discussion infra Part 11.A(4).

Upon the denia of his initial federal habeas petition, Jan Hemphill withdrew from her
representation of Hearn. Put plainly, Hearn lost his court-appointed habeas counsel on the very day
he became digibleto raise his Atkins claim. Hearn made various efforts to persuade Hemphill to file
asuccessivewrit petition, and even dispatched family membersto the federal district court and Texas
Attorney General’ s Officein an effort to compel her to investigate a successive clam. Whendl else
falled, Hearn promptly contacted his current pro bono counsel, who conducted an expedited
investigation into Hearn’ s records and brought such evidence before this Court. Wefind that Hearn
has made a sufficient showing that Texas' s habeas-abstention procedure, and the unavailability of
qualified habeas counsel after the disposition of hisinitia petition, denied him the opportunity to

sufficiently investigate the factual bases underlying his Atkins claim.
(©)) Hearn’s showing of mental retardation

The Director maintainsthat, evenif Hearn were, infact, denied an opportunity to investigate
the factual bases of his Atkins claim, we should withhold 8§ 848(q)(4)(B) counsel on the ground that
Hearn hasfailed to make the requisite prima facie showing of mental retardation.® Such an assertion

iswithout merit. Because § 848(q)(4)(B)—read in conjunction with McFarland—affords counsel

® The American Association on Mental Retardation defines mental retardation as: (1)
subaverage general intellectual functioning (i.e., an 1Q of approximately 70 to 75 or below)
existing concurrently with (2) related limitations in adaptive functioning; and (3) onset before the
age of eighteen. AM. ASS'N ON MENTAL RETARDATION, MENTAL RETARDATION: DEFINITION,
CLASSIFICATION, AND SYSTEMS OF SUPPORTS 1 (9th ed. 1992). “Psychologists and other mental
health professionals are flexible in their assessment of mental retardation; thus, sometimes a
person whose 1Q has tested above 70 may be diagnosed as mentally retarded.” Ex parte Briseno,
No. 29,819-03, WL 244826, at *7 n.24 (Tex. Crim. App. Feb. 11, 2004).
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to prisoners to prepare federal habeas petitions, “a substantive, merits assessment of the petition is
irrelevant to the appointment of counsel.” Weeksv. Jones, 100 F.3d 124, 127 (11th Cir. 1996); see
Barnardv. Collins, 13F.3d 871, 879 (5th Cir. 1994) (“Onitsface, 8 848(q)(4)(B) doesnot condition
the appointment of counsel on the substantiality or non-frivol ousness of petitioner’ shabeasclaim.”).
Asaresult, aprisoner’ smotion for counsel to investigate and prepare asuccessive Atkins claim need

only be supported by a colorable showing of mental retardation.’

We hold that Hearn has met this modest evidentiary threshold. For instance, Hearn has
presented school records showing that he failed first grade, and that his marks often hovered in the
50s (or below) despite his regular attendance. He further proffered evidence that his score on the
state-administered Weschler Adult Intelligence Scale-Revised (“WAIS-R”) Short-form test—taking
into account itsinherent band of error—falls within the upper range of scoresindicating mild mental

retardation.® Hearn also presents a note from Hemphill stating her belief that he was “not very

" Congress enacted the Anti-Terrorism and Effective Death Penalty Act of 1996
(“AEDPA") with the intent to curb the vast number of habeas filingsin the federal courts. In
furtherance of this objective, AEDPA requires that potential successive petitioners present the
merits of their habeas writ to the courts of appeals before such clam isfiled in district court. 28
U.S.C. § 2244(c). We think it concomitant with this Congressional intent to withhold 8§
848(q)(4)(B) counsdl for certification proceedings absent some col orable showing by the prisoner
that heis, in fact, entitled to habeas relief.

8 Hearn scored an 82 on the WAIS-R Short-form test. “The basic requirement for any
short-form is a minimum correlation of .90 with the full administration. . . . [W]ith a.90
correlation, two-thirds of the IQs will fall within 9 points of a person’s actual 1Q and afull one-
third will be 10 or more points away from the actua 1Q.” GARY GROTH-MARNAT, HANDBOOK
OF PSYCHOLOGICAL ASSESSMENT 200 (3d ed. 1999). Due to the Short-form’s substantial margin
of error, we find that Hearn may have an |Q “between 70 and 75 or lower, which istypically
considered the cutoff 1Q score for the intellectual function prong of the mental retardation
definition.” Atkins, 536 U.S. at 309 n.5.
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intelligent—maybe below normal.”® He further cites the trial testimony of a family member to
demonstrate his compromised social skills.*® We find that this evidence, while certainly insufficient
to establish aprima facie case of mental retardation, nonethel ess presents a col orable claim of mental
retardation sufficient to justify the appointment of counsel to investigate and prepare a 8

2244(b)(3)(A) application.
4 Hearn’s showing of rare and equitable circumstances

The Director lastly contends that Hearn’s motion for counsel should be denied because his
eventual Atkins clam will be time-barred. It is true that potential procedura bars may be so
conclusive that the right to counsel under 8 848(q)(4)(B) becomes unavailable. See Cantu-Tzin v.
Johnson, 162 F.3d 295, 298-99 (5th Cir. 1998); Barnard, 13 F.3d at 879. ThisCourt in Cantu-Tzin
explained that the “[a]ppointment of counsel for a capital-convicted defendant would be a futile
gesture if the petitioner istime-barred from seeking federal habeasrelief.” 162 F.3d at 299. Hearn
cannot bring his Atkins clamwithinthe one-year statute of limitations dictated by the Anti-Terrorism

and Effective Death Penalty Act of 1996 (“AEDPA”).** The AEDPA limitations period, however,

® To show that Hearn has not established a colorable claim of mental retardation, the
dissent pointsto Hearn’'s “long, personalized request for apen pal viaaweb site.” The dissent
quite ably finds that the request “used complete sentences.” If this request were in fact
transcribed by Hearn, it may well be relevant to the ultimate issue of whether Hearn isin fact
mentally retarded. Unlike the dissenting judge, however, we refuse to accord such weight to
mere hearsay evidence.

19 Hearn's aunt testified that he was a “follower” who tended to be “influenced by the
wrong type of people,” and that when he left home at age 18, she was still “concerned [sic] about
if he was being taken care of.”

1 AEDPA tolls the limitations period for one-year after a new retroactive constitutional
ruleis enunciated. 28 U.S.C. § 2244(d)(1)(C). The retroactive rule in Atkins was issued on June
20, 2002; the AEDPA one-year limitations period for filing an Atkins claim therefore expired on
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is subject to equitable tolling in “rare and exceptional circumstances.” Davisv. Johnson, 158 F.3d
806, 811 (5th Cir. 1998). Hearn contends that Texas' s habeas-abstention procedure, known as the
“two-forumrule,” presented arare and exceptional circumstance that precluded him fromraising an

Atkins claim.

Texasstatelaw hastraditionally barred prisonersfrom having pending habeaslitigationinboth
state and federal courts. Through itsjudicially-created two-forum rule, Texas prevented petitioners
from lodging amixed petition in federal court and ssmultaneoudly returning to state court, or having
a federa court hold a petition in abeyance while further state court remedies were sought. See
generally Ex parte Green, 548 SW.2d 914, 916 (Tex. Crim. App. 1977) (“ A petitioner must decide
which forum he will proceed in, because [the Texas Court of Criminal Appeals] will not, and atrial
court in this State should not, consider a petitioner’ s application so long as the federal courtsretain

jurisdiction over the same matter.”).*

On February 11, 2004, the Texas Court of Crimina Appeds expressy modified the two-
forum rule, enabling Texas courts to consider the merits of a subsequent writ application once a
federal court stays the federal habeas proceedings. Ex parte Soffar, No. 29,890, 2004 WL 245190

(Tex. Crim. App. Feb. 11, 2004). The court in Soffar reasoned:

June 20, 2003. Hearn has not yet raised his Atkins claim in federa court.

12 Other states have traditionally permitted petitioners to file amixed petition in federal
court, and subsequently litigate the unexhausted claims in state court while the federal petition
was held in abeyance. See, e.g., Zarvelav. Artuz, 254 F.3d 374, 381 (2d Cir. 2001) (holding that
afedera court, presented with a mixed petition, should dismiss the unexhausted claims and stay
the exhausted claims to avoid the AEDPA time bar); Freeman v. Page, 208 F.3d 572, 577 (7th
Cir. 2000) (noting that the proper action for petitioner was “filing in both courts’ and requesting
that the district judge stay the federal proceedings).
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Because of the strict one-year statute of limitations in the Anti-Terrorism and
Effective Death Penalty Act of 1996 (“AEDPA™), the application of [the two-forum
rule], combined with the federal exhaustion requirement, may lead to unintended and
unfortunate consequences. The problematic situation is when the Supreme Court
announces a “watershed” procedural or substantive change in the law which applies
retroactively to al cases, even those on collateral review. Atkinsv. Virginia seems
to be one such case.

Id. at *3.

By June 20, 2003, the date the AEDPA limitations period for Atkins claims expired, Hearn
had already filed his initial federal habeas petition, and he was awaiting this Court’s ruling on his
application for aCOA. If Hearn had petitioned for Atkinsrelief in Texas court, he would have been
compelled to move the federal court to dismiss without prejudice his then-pending federal petition.
Such adismissa likely would have time-barred Hearn from later asserting the claimsin his pending
federal petition. See Duncan v. Walker, 533 U.S. 167, 172 (2001) (stating that the AEDPA
limitations period is not tolled during the pendency of afederal habeas petition). On the other hand,
because Hearn waited to file his Atkins claim until the disposition of his then-pending federal habeas
proceeding, hefaced Texas sassertion of atimebar on his Atkins claim. Thetwo-forum rule appears
to have effectively forced Hearn to choose between federal review of his pending writ petition and

his right to pursue successive habeas relief under Atkins.

The Director contends that equitable tolling is improper because—four months prior to
Soffar—the TexasCourt of Crimina Appealsimplicitly negated thetwo-forumrulewhenit remanded
apetitioner’ s Atkins claim for review on the merits even though that petitioner had awrit pending in
federa court. Ex parte Smith, No. 40,874-02 (Tex. Crim. App. Oct. 8, 2003). This argument is

without merit. One petitioner’ swillingnesstojeopardizereview of hispending federal habeaspetition
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in order to file an Atkins claim does not mean that al others must. For instance, it is plausible that
the petitioner in Smith was prepared to sacrifice review of his federal writ peti tion because it was
comprised of frivolousclams. Moreover, the Texas Court of Criminal Appeals sdecisionto remand
one casefor review on the merits, absent any express criticismof the governing two-forumrule, does
not undermine decades of Texas precedent reinforcing the preclusive effect of that rule. Although
it isnot apparent that the AEDPA limitations period must be equitably tolled on Hearn’ s behdf, we
find that the facts relevant to this analysis are in dispute such that Hearn is entitled to counsel to

investigate and prepare atolling claim.

As discussed above, Hearn has made sufficient showings that he was not afforded an
opportunity to investigate his Atkins clam, that heisin fact mentaly retarded, and that his potential
Atkins claim is not time-barred. This case therefore implicates the “core concern of McFarland . .
. ‘that an un-counseled prisoner would be required to proceed without counsel in order to obtain
counsel and thus would expose himsdf to the substantial risk that his clamwould never be heard on
the merits ....” Kutzner, 303 F.3d at 338 (quoting McFarland, 512 U.S. at 856). Asaresult, we
hold that Hearn is entitled to the appointment of counsel and reasonably necessary services under §

848(q)(4)(B) to investigate and prepare his application for authority to file an Atkins claim.
B. Stay of Execution

Hearn aso moves this Court for a stay of execution to provide his appointed counsel with
sufficient timeto prepare an application for authority to file his Atkinsclam. The Director contends
that this Court is not authorized to grant a stay of execution because a writ of habeas corpus is

currently not pending before this Court as required by 28 U.S.C. § 2251. The Director’s clam is
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meritless. The Supreme Court in McFarland held that ahabeas proceeding is pending beforeacourt,
for the purposes of staying an execution, once acapital prisoner movesfor the appointment of habeas
counsel pursuant to 8 848(q)(4)(B). 512 U.S. at 856. The McFarland Court explained that the pre-
application appointment of counsel alone, without the time to adequately devel op the facts and brief

the claims, renders the statutory guarantee of counsel an empty promise. |d.

I naccordance with the reasoning of McFarland, wefind that astay of executionisimperative
to ensure the effective presentation of Hearn’'s application for authority to file his Atkins clam.
Because Hearn was not dilatory in his search for counsel, and the stay of execution will not
substantially harmthe State of Texas, the preliminary stay ordered March 4, 2004, is hereby extended
to provide Hearn's counsel with sufficient time to prepare an application for 8 2244(b)(3)(A)

authority.
[1.

For the reasons stated above, Hearn’s motions for the appointment of counsel and for stay
of execution are GRANTED. Accordingly, we REMAND to the district court to appoint counsel
and furnish reasonably necessary services to help Hearn present his application for authority,
and—should such authority be granted—his forma Atkins petition. Hearn shal file his completed
applicationfor § 2244(b)(3)(A) authority no later than six monthsfromtoday. Accordingly, Hearn's

execution is STAY ED pending the resolution of proceedings consistent with this order.
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PATRICK E. H GE NBOTHAM Circuit Judge, concurring.

| concur fully in Judge Clenent’s opinion. Hearn is on
death row in Texas. He does not have counsel. The Texas
Def ender Service, |acking the resources to undertake the
representation of Hearn and aware that Hearn's date of execution
was | oom ng, asked the federal district court to stay the
execution and appoi nt counsel to develop his claimthat he is
mentally retarded and ineligible for execution. This case
reached the panel only hours before the execution. W granted a
stay to allow sufficient tinme to properly decide the request. W
found the case sufficiently conplex and uncertain that additional
briefs and oral argunent were requested. The dissent now

“regrets” not dissenting fromthat stay.

| remain convinced that the stay was proper and that this
prisoner is entitled to a | awer and an opportunity to
i nvestigate and present any claimof retardation that he may
have. | amnot prepared to hold that he nust first nake a prim
facie case that he is retarded to be entitled to a | awer to nake
that case. The dissent argues just that and is prepared to
disregard a filed affidavit as inconpetent evidence. This
approach has it backwards. W don’t have enough evi dence to peg
Hearn’s ability. Wat little “evidence” that has been presented

i s equivocal and needs explanation. |If the record before us is
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all that Hearn can produce before the district court with the
assi stance of a lawer, | would quickly agree that it falls far
short of a prima facie showing. There is enough, however, to
warrant devel opnent as Judge C enent explains. As best | sift
fromits rhetoric, the dissent would hold that a prisoner on
death row with no | awer nust nmake a prina facie case that he is
so retarded that he cannot be executed in order to have the

benefit of counsel.

We are instructed that we nust take this approach or face
the fact that every person on death row with no | awer but with
colorable clains of retardation would be entitled to a | awer.
do not see that as a frightening possibility. Rather, that it is
being urged by the dissent as such is a chilling cooment on the

confused state of the |aw of capital punishnent in this circuit.

The di ssent would run the one year clock on Hearn during the
time he had no lawer. |If there is a doctrine of equitable
tolling, it nmust not tolerate a limtations bar to a retarded
prisoner awaiting execution and without counsel. It is no answer
to assert that Hearn is not retarded unless we are prepared to

di spense with | awyers and heari ngs.

But, it is argued, Hearn did have counsel for part of the
time. The dissent has no answer for the fact that during that
period of representation a claimof retardation could not have

been filed, given the two-forumrule Texas then adhered to. The
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dissent in a footnote asserts, with no authority, that Texas was
never serious about that rule, passing over the fact that nuch

| ater, Texas, recognizing the plight it created for petitioners
such as Hearn, abandoned it. The dissent says the two-forumrule

was never real

The di ssent accuses the majority of ignoring circuit
precedent, Judge Davis’s opinion in Kutzner and Judge Politz’s
opinion in Turner. |t bears nention that neither petitioner in
t hese cases had an available wit path. The panel in Kutzner
poi ntedly observed that the petitioner had no right to pursue a
successive wit with a claimthat did not rely upon a new rul e of
constitutional law. Petitioners had counsel in both cases at al

relevant tinmes and neither petitioner presented Akins clains.

This is not an easy case. The state has been represented at
all tinmes by counsel and has full access to prisoner records and
ot her resources to reply to this claim | cannot be so
dism ssive of Hearn’s statutory right as to refuse hima | awer
when at the |east there is enough to warrant exam nation. |If
there is nothing there, as the dissent seens to know, the
district court will so conclude. 1In the end | have nore
confidence in facts decided by an Article 11l trial judge with
conpet ent counsel before himthan those determ ned on appeal by

appel | at e judges.
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JERRY E. SMTH, Circuit Judge, dissenting:

Even by his own |lawer’s estimation, petitioner Hearn is not
retarded. He has nmade good grades off and on throughout his aca-
dem c career. He helped orchestrate a nulti-stage crine ending in
mur der . He has scored well above the retardation threshold on
standardi zed tests. Yet, on the thin assertion that he “may be re-
tarded,” the majority has allowed himto succeed in a last-mnute
petition for stay, filed two days before his schedul ed executi on,
and has done so in blatant violation of governing Fifth Crcuit

| aw. 13

The majority has seriously undermned this court’s capita
habeas jurisprudence. In much the sanme way as a good advocate
would do, the mpjority has painted a roadmap for virtually any
capital habeas petitioner to obtain an indefinite delay in his ex-
ecution by raising a frivolous, eleventh-hour claim of possible
retardation.! 1In the process, the majority has clouded the clains
of those inmates who may be truly retarded and are properly en-
titled to benefit from the Suprenme Court’s recent attention to

their plight.

The majority certainly reaches a happy result for petitioner

3| regret not having dissented from the initial order granting a stay of execution.

4 The majority opinion might thus be aptly described as “a triumph of lawyering from the
bench.” Kennedy v. Lockyer, No. 01-55246, 2004 U.S. App. LEXIS 11585, at *47, *70-* 71 (Sth
Cir. June 14, 2004) (O’ Scannlain, J., dissenting).



Hearn: He receives an attorney and the resources to investigate a
last-mnute and totally neritless claim of nental retardation.
Courts, however, typically encounter and anal yze such things as
precedents and statutory | anguage. They do not nerely pl ow precip-
i tously through bi ndi ng casel aw, si destep a Congressi onal |l y-enacted
habeas regine, and declare that the equities nmandate a different
result. Unfortunately, the majority here, acting with the best of
i ntentions, has engaged in just such an enterprise. Accordingly,

| respectfully dissent.

The majority ignores precedential |anguage from a binding
opinion of this circuit. In McFarland v. Scott, 512 U. S. 849
(1994), the Court offered a broad interpretation of the attorney
appoi ntment provision of 21 U.S.C. § 848(q)(4)(B)* and granted the
petitioner an attorney to investigate grounds for an initial peti-
tion. Hearn, by contrast, requests an attorney to investigate and
devel op a record for a successive petition. Congress, through the
Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA’),

has created a plain distinction between those two types of

2 “On itsface, [§ 848(q)(4)(B)] grants indigent capital defendants a mandatory right to
qualified legal counsel and related services ‘in any [federal] post conviction proceeding.’”
McFarland, 512 U.S. at 854 (footnote omitted) (bracketsin original).
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i nvestigations. 6

Al t hough McFarl and’ s use of broad | anguage arguably coul d, on
its own, pronpt one to apply its “core concerns” to a successive
setting, two binding Fifth Crcuit opinions bar the mgjority’s
application of 8 848(q)(4)(B). One discusses the context in which
McFarl and operated: “The McFarland Court was concerned only with
that period of tine between the habeas petitioner’s notion for the
appoi ntment of counsel and the filing of the initial petition.”
Turner v. Johnson, 106 F.3d 1178, 1182 (5th G r. 1997). The other
flatly forecl oses the appoi ntnent of habeas counsel to prepare a
successive petition: “MFarland does not justify appointnent of
counsel or stay of execution for the preparation of a second
federal habeas petition.” Kutzner v. Cockrell, 303 F.3d 333, 338

(5th Gr. 2002) (citing Turner, 106 F.3d at 1182).

A

The majority skips past Kutzner by making two flawed argu-

nents. First, it attenpts tolimt Kutzner largely toits facts.?’

16 Compare 28 U.S.C. § 2254 (describing the procedures for filing a habeas petition on
behalf of a“person in custody pursuant to the judgment of a State court”) with 28 U.S.C. §
2244(b) (describing additional hurdles a party must satisfy if it presents aclaim in a second or suc-
cessive habeas petition).

7 “We read Kutzner as holding that the relief enunciated in McFarland does not apply to
successive habeas petitioners who had been afforded sufficient opportunities to investigate the
factual bases of their proposed claim.”
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The majority also refers to the quoted | anguage from Kutzner as a
“narrow fact-based holding.”'® The majority’s stated factual dif-

ferences do not distinguish Kutzner fromthe instant case.

One factual difference apparently involves the presence and
conpet ence of counsel .!® As discussed infra, Hearn cannot chal |l enge
the quality of his habeas counsel. See 28 U . S.C. § 2254(i). His
counsel never abandoned him but nerely determ ned that she could
not hel p hi m because he had no further clains. Moreover, any al-
| eged abandonnent or withdrawal occurred well after the tinme during

whi ch Hearn could have filed his petition.

A second factual difference centers on the probability that
the Kutzner petitioner could have known of the claimcontained in

t he successive petition.? Al though Hearn could not have known of

18 The majority also makes the surprising assertion that Kutzner contains language only
“suggesting” that indigent capital prisoners are never entitled to the appointment of counsel to
prepare a successive habeas petition” (emphasis added). There is nothing merely “suggestive”
about Kutzner’s explicit holding that “McFarland does not justify appointment of counsel or stay
of execution for the preparation of a second federal habeas petition.” Kutzner, 303 F.3d at 338.
Thus, Kutzner makes an emphatic statement, not just a hint, about the law, and the majority’s des-
perate description of it as a“suggestion” is transparent.

¥“The [Kutzner] Court then reviewed the facts of Kutzner’s
case, and found that he was equi pped with conpetent counsel
t hroughout the entire habeas process.”

2 Kutzner, 303 F.3d at 336 (stating that Kutzner, who claimed that the government
withheld forensics evidence, “knew of the [skin] scrapings, blot, and first hair at trial, on appeal,
during his state habeas petition and during the federal habeas petition. He never requested its
testing.”).
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an Atkins? claimduring his trial or through portions of his direct
appeal ,?2 he certainly knew of it when the Suprene Court decided
Atkins. Hearn could have acted on it within the one-year w ndow
that AEDPA grants to petitioners who pursue sone new y-announced
Constitutional clainms that the Suprenme Court applies retroac-

tively.?

Even if the specific circunstances of Kutzner have sone dif-
ferences with the facts of this case, the larger circunstances to
whi ch the quoted | anguage refers are identical: “MFarland does
not justify appointnment of counsel or stay of execution for the
preparation of a second federal habeas petition.” |In both cases,
party has requested an attorney to help prepare and file a
successi ve habeas petition; in both, procedural default bars their

consi der ati on.

B.

The majority, however, parries the Kutzner |anguage by invok-

ing the mantra of “dictunf and concluding that Kutzner has no ef-

2L Atkins v. Virginia, 536 U.S. 304 (2002).
2 The Atkins claim, of course, did not exist at that time.

%28 U.S.C. § 2244(d)(1)(C). Additionally, as discussed infra, Hearn has offered
insufficient evidence to suggest either the presence of mental retardation or the effect of the
alleged retardation on his ability to press an Atkins claim during the one-year period.
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fect on future panels facing the sane situation.? The majority in-
correctly characterizes the Kutzner statenent and its rel ationship

to Kutzner’s hol di ng.

As part of its discussion of McFarland, this court in Kutzner
provided alternative rationales for denying the petitioner’s re-
quest for an attorney and a stay. Both justifications i ndependent -
Iy blocked the petitioner in Kutzner, and one has direct applica-
tion in the instant case. Nei t her reason, therefore, functions

only as dictum 2

The first justification |looked to “[t]he core concern of M-
Far| andSSt hat an un-counsel ed prisoner would be required to ‘ pro-
ceed wi thout counsel in order to obtain counsel and thus woul d ex-
pose himto the substantial risk that his habeas cl ai ns never woul d
be heard on the nerits.’”” Kutzner, 303 F.3d at 338 (quoting MFar -
| and, 512 U. S. at 856). The opinion noted that Kutzner’s attorney

served adequately and hel ped prepare a petition pursuant to 8§ 2254.

| d.

After stating that Kutzner’s “current” counsel had “represent-

2 “We find, after reading Kutzner in its proper context, that its limitation on McFarland . .
. constitute]s| amere ‘judicia comment made during the course of delivering ajudicial opinion,
but one that is unnecessary to the decision in the case and therefore not precedential.’” (quoting
the definition of “obiter dictum” from BLACK’SLAwW DICTIONARY 1100 (7th ed. 1999)).

% By way of contrast, a rationale explained by way of analogy to a situation different from
that presented in the case at issue is dictum and not an alternative holding. E.g., Shepherd v. Int’|
Paper Co., No. 03-20721, 2004 U.S. App. LEX1S 10592, at *11-*12 (5th Cir. May 28, 2004).
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ed Kutzner for nore than one year,” the opinion took a dramatic
t wo- sent ence turn. Specifically, it noved from a fact-specific
anal ysis of Kutzner’s claimto a nore general analysis of MFarl and
and its inpact on successive petitions in this circuit. The opin-
ion quoted the aforenentioned |anguage from Turner, 106 F.3d at
1178, and quickly applied it to all successive petitions: “Thus,
McFar |l and does not justify appointnment of counsel or stay of exe-

cution for the preparation of a second federal habeas petition.”

Kut zner, 303 F.3d at 338.

Either justification articulated in Kutzner would bl ock that
petitioner’s request for an attorney. “Wen confronting decisions
of prior panels[,] we are bound by ‘not only the result but also
t hose portions of the opinion necessary to that result.’” Gochicoa
v. Johnson, 238 F.3d 278, 286 n.11 (5th Gr. 2000) (quoting Sem n-
ole Tribe v. Florida, 517 U S. 44, 67 (1996)). Furthernore, “‘the
principle of stare decisis directs us to adhere not only to the
hol di ngs of our prior cases, but also to their explications of the
governing rules of law.’” |d. (quoting County of Allegheny v. Am
Cvil Liberties Union, 492 U S. 573, 668 (1989) (Kennedy, J., con-

curring in part and dissenting in part)).?2®

% Chief Justice Rehngquist has defined “dicta”’ as a court’s consideration of “ abstract and
hypothetical situations not beforeit.” Connecticut v. Doehr, 501 U.S. 1, 30 (1991) (Rehnquist,
C.J,, concurring). See also BLACK’SLAwW DICTIONARY 1100 (7th ed. 1999) (defining “obiter
dictum” as“A judicia comment . . . that is unnecessary to the decision in the case and therefore
not precedentia”).

(continued...)

26



Ei t her rational e advanced i n Kut zner woul d control the outcone
of that case. Neither rationale considers “unnecessary” matters,
because each addresses an elenent of the petitioner’s situation.
The Kut nzer petitioner both (1) had adequate counsel for an extend-
ed period of tine and (2) wshed to file a successive petition.
The petitioner filed a request for an attorney as part of prepara-

tion of a successive federal habeas petition.

Thus, al though the second reason for denying the petitioner’s
request addresses a broader issue than does the fact-intensive
reason, it produces the identical resolution.? Because “alterna-
tive hol dings are binding precedent,” Kutzner has bound subsequent
panels with respect both to the “core concern” fact-intensive in-
quiry and to the broader successive petition analysis. WIllians v.
Cain, 229 F. 3d 468, 474 n.5 (5th Cr. 2000) (internal citations and

guotations omtted).?®

%(,..continued)

%" In essence, the Kutzner panel told the petitioner that (1) the facts do not line up with the
core concerns of McFarland; and (2) even if your facts did align with McFarland, your general
situationSSfiling a successive petitionSSlies outside of McFarland.

% See also Kanida v. Gulf Coast Med. Pers. LP, 363 F.3d 568, 574 (5th Cir. 2004):

.. J[1]tisthe firm rule of this circuit that one panel may not overrule the
decisions of another.” United Satesv. Taylor, 933 F.2d 307, 313 (5th Cir. 1991)
.... See eg., United Sates v. Adamson, 665 F.2d 649, 656 n.19 (5th Cir. 1982)
(holding that decisions on issues that were fully presented and litigated, and likely
to arise on retrial, are not dictum and are still binding precedent even if the de-
cision was not necessary to support the ultimate ruling, such as an dternative
(continued...)
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C

The panel provides a third spurious reason to i gnore Kutzner:
“Further, we do not find such dictum persuasive because it contra-
venes McFarland s holding.” A subsequent panel cannot determ ne
that a prior panel’s binding decision underm nes or conflicts with
a Suprene Court decision issued before that of the prior panel
| nstead, we assune the prior panel took all pre-existing Suprene

Court precedent into account.

“Qur rule of orderliness prevents one panel from overruling
the decision of a prior panel.” Teague v. Cty of Flower Mund,

173 F. 3d 377, 383 (5th Gr. 1999). Rather, if a panel identifies

(,..continued)
holding).

In its frantic attempt to escape the bounds of Kutzner, the mgority, while acknowledging that
aternative holdings are both binding on future panels, observes that in McClendon v. City of
Columbia, 305 F.3d 314, 327 n.9 (5th Cir. 2002) (en banc), cert. denied, 537 U.S. 1232 (2003),
the court warned that in qualified immunity cases, panels should not routinely announce
aternative holdings. From that, the mgjority concludes that we should not infer that the two
rationales in Kutzner are both holdings. The obvious flaw in that theory is that Kutzner was
decided before McClendon, so the Kutzner panel could not possibly have known about the
warning in McClendon when it issued its alternative holdings.

The majority also announces, out of whole cloth, that under McClendon it is “improper
for this Court to infer aternative rationales or holdings where ones are not clearly expressed.” As
the mgjority admits, however, McClendon was addressing only the peculiar methodology used in
qualified immunity cases, see Segert v. Gilley, 500 U.S. 226, 232-34 (1991), so footnote 9 of
McClendon does not apply here. Outside the context of qualified immunity, no opinion of this
court has ever suggested that alternative holdings are improper. The majority’s bold assertion to
the contrary is handy for it to usein its attack on Kutzner but finds no support in our
jurisprudence.
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a purported conflict, it nust acknow edge the binding circuit opin-
ion and recommend taking the matter to the en banc court. Because
t he Kut zner | anguage is a binding holding, not dictum the majori-
ty, remarkably, has attenpted to hurdle our regul ar procedures for
reconciling allegedly conflicting or inportant casel aw. FED. R
App. P. 35(a).?® Such ninble nethodology is easy and convenient,

and it may turn out to be effective advocacy, but it is not right.

D.

Curiously, despite the majority’s desire to distinguish the
facts and to dismss the | anguage of Kutzner, it cites that very
opi nion in support of a broader point regarding the “core concern
of MFarland” (quoting Kutzner, 303 F.3d at 338). The quotation
serves |little purpose but to parrot |anguage from McFarland. The
citation of an opinion that the majority has otherw se di sregarded
factually and doctrinally suggests that the majority cares what the
prior panel stated only when it suits the majority’ s general out-
| ook. Apparently, the |line between precedential authority and dic-

tumlies in the eye of the majority.

Consequently, MFarland does not stretch as far as the major-

ity would l'ike. Kutzner cabins McFarland in this circuit and di-

2% An en banc hearing or rehearing is not favored and ordinarily will not be ordered
unless: (1) en banc consideration is necessary to secure or maintain uniformity of the court's
decisions; or (2) the proceeding involves a question of exceptional importance.”
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rectly forecl oses the application of § 848(q)(4)(B) to a successive
petition. Hearnis not entitled to the appointnent of an attorney

to investigate and prepare a successive petition.

Even if Kutzner did not apply, and even if 8§ 848(q)(4)(B) al-
| owed Hearn to request an attorney to prepare a successive habeas
petition, Hearn faces anot her problem on-point statutory | anguage

t hat bl ocks any habeas relief.

A 1l-year period of limtation shall apply to an ap-
plication for a wit of habeas corpus by a person in cus-
tody pursuant to the judgnent of a State court. The lim
itation period shall run fromthe latest of . . . the
date on which the constitutional right asserted was ini-
tially recogni zed by the Suprene Court, if the right has
been newly recogni zed by the Suprene Court and made re-
troactively applicable to cases on collateral review.]

28 U.S.C. § 2244(d)(1)(©O. Both Hearn and his purported Atkins

claimfit the statute' s requirenents.

Although the mjority mnekes the broad statenent that
8§ 848(q)(4)(B) and (8) “grant indigent capital prisoners a manda-
tory right to qualified legal counsel . . . in all federal post-
conviction proceedings,” 8 848(q)(8) limts that right to “avail -
able judicial proceedings” (enphasis added). Section 848(q)(8)
states only that an attorney will represent the defendant through
“every subsequent stage of avail able judicial proceedings” (enpha-
si s added). Though a petitioner theoretically has any notion
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available to him sone notions do not articul ate cogni zabl e cl ai ns
and have no chance of success.3 For exanple, “neither MFarl and
nor 8 848(q)(4)(B) requires appointment of counsel for the wholly
futile enterprise of addressing the nerits of a tine-barred habeas
petition.” Cantu-Tzin v. Johnson, 162 F.3d 295, 296 (5th Cr.

1998) .

The majority concedes that the one-year period has passed and
t hat Hearn cannot file a successive wit based on Atkins.3 The ma-
jority, however, applies the unusual device of equitable tolling to
allow Hearn *“sufficient time to prepare an application for
8§ 2244(b)(3)(A) authority.” Although courts may equitably toll a
statute of limtations under AEDPA, a court cannot take such action
lightly. Rather, as the majority admts, “[e]quitable tolling [is

permtted] ‘in rare and exceptional circunstances.’”3

The majority cites a nunber of inadequate reasons totoll |im
itations. Two of those reasonsSSHearn’s all eged abandonnent at the

hands of his counsel and his show ng of a “col orabl e” cl ai mof nen-

%0 See, e.g., Washington v. Alaimo, 934 F. Supp. 1395 (S.D. Ga. 1996) (discussing
whether to impose rule 11 sanctions in response to an inmate’s self-titled “Motion To Kiss My
Ass’).

3 Contrary to the claim made in the concurrence, | do not take issue with the notion that
“every person on death row with no lawyer but with colorable claims of retardation would be
entitled to alawyer.” Hearn's problem isthat he (1) had a capable lawyer for many months and
(2) began proceedings for an out of time, successive petition and has presented hardly a shred of
evidence to suggest that his claim is anything more than frivolous.

¥ United Sates v. Riggs, 314 F.3d 796, 799 (5th Cir. 1999) (emphasis added) (quoting
Davisv. Johnson, 158 F.3d 806, 811 (5th Cir. 1998)).
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tal retardationSSoffer nothing rare or exceptional to warrant the

tenporary invalidation of a carefully-drafted habeas regine. 3

A

Al t hough we have applied equitable tolling on behal f of defen-
dants as a result of attorney m sbehavior, we have granted tolling
only in very specific situations involving egregi ous and deceptive
behavi or SSf or exanpl e, where a petitioner alleged that his attorney
actively msled himinto believing that the attorney filed atinely
§ 2255 petition, United States v. Wnn, 292 F.3d 226, 230 (5th Gr.
2002).3%* “Equitable tolling applies principally when the plaintiff

is actively msled by the defendant . . . or is prevented in sone

% The majority also discusses the Texas “two forum” rule of comity, under which a
“petitioner must decide which forum he will proceed in, because this Court will not, and atrial
court in this State should not, consider a petitioner's application so long as the federal courts
retain jurisdiction of the same matter.” EXx parte Green, 548 SW.2d 914, 916 (Tex. Crim. App.
1977). Texas courts have rarely applied the rule, and it was recently amended so that state courts
could entertain a petitioner’ s Atkins claim while that same petitioner had a federal habeas writ
pending. Ex parte Soffar, No. 29,980-02, 2004 Tex. Crim. App. LEXIS 200, at *9 (Tex. Crim.
App. Feb. 11, 2004).

Hearn did not investigate his possible Atkins claim while his federa clam worked its way
through the Fifth Circuit and the Supreme Court. He also did not even attempt to file anything in
state court to challenge the traditional application of the rule. Even if the two forum rule
prevented Hearn from filing his Atkins claim, the factors discussed infraSSespecialy the absolute
lack of any evidence to support Hearn' s retardation clamSSrender equitable tolling entirely
inappropriate.

3 “We agree with the district court that Wynn's allegation that he was deceived by his
attorney into believing that atimely 8 2255 motion had been filed on his behalf presentsa‘rare
and extraordinary circumstance’ beyond petitioner’ s control that could warrant equitable tolling
of the statute of limitations.” Wynn, 292 F.3d at 230.
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extraordinary way fromasserting his rights.” Coleman v. Johnson,

184 F.3d 398, 402 (5th Gr. 1999)

Hearn has not alleged that Jan Henphill, his appointed habeas
counsel, engaged in any kind of deceit, and the record does not re-
nmotel y support any such contention. Rather, any conceivabl e | ack
of attention by Henphill did not affect the tineliness or legiti-
macy of Hearn's possible Atkins claim Henmphill did not “wth-
dr[a]lw her representation of Hearn” until well after the one-year
statute of imtations had ended. Although Henphill coul d have in-
vestigated a possible Atkins claimwhile she awaited the deci sions

of this court and the Suprene Court, she chose not to do so.

Henmphil | provides a sinple reason for her inaction: “During
the time | represented M. Hearn | did not believe himto be nen-
tally retarded. This is based on ny dealings with himand in rep-
resenting him”3 |Inportantly, Hearn has not alleged, and cannot
al l ege, that his counsel offered deficient perfornmance during the

time in which he could have rai sed an Atkins claim ?3®

Al t hough the majority flatly states that “Upon the denial of

his initial federal habeas petition, Jan Henphill[, Hearn's court-

% Hemphill subsequently moderated her statement in a declaration given on March 10,
2004 “Atthetime, | did not consider mental retardation one way or the other.” Both statements
show, at the least, that the possibility that Hearn is retarded never entered Hemphill’s mind.

% 28 U.S.C. § 2254(i) (“The ineffectiveness or incompetence of counsel during Federal or
State collateral post-conviction proceedings shall not be a ground for relief in a proceeding arising
under section 2254.”).
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appoi nted habeas counsel,] wthdrew from her representation of
Hearn[,]” it does not inform the reader of Henphill’s specific
conduct in representing Hearn. After sending her certiorari peti-
tion to the Suprenme Court, Henphill sent a letter to Hearn inform
ing himthat “[f]Jor all practical purposes, this is the |ast ser-
vice | can give you as ny client.” She also told himto “let [her]
know' if she could answer any questions he m ght have. When Hearn
contacted Henphill to file nore appeals, Henphill “told him][she]
was not aware of any clains that he could raise in a successive
petitions [sic] and that if he wanted to file other appeals, he

shoul d obtai n other counsel.”

Consequently, Henphill did not “w thdraw fromher representa-
tion of” Hearn in any neani ngful sense. She filed every claimand
pursued every ground® of appeal that she considered valid. Wen
asked about other clainsSSwhich may or nmay not have included an
At ki ns cl ai nBSshe did not wal k away and refuse to talk to Hearn,
but instead told himnerely that she did not see any other valid
grounds of habeas relief. The majority’s allegations and cl ai ns of
attorney failure function as another neans of considering the “in-
ef fecti veness or inconpetence of counsel during Federal or State
col l ateral post-conviction proceedings.” 28 U . S.C 8§ 2254(i).

AEDPA, however, proscribes such a consideration

Mor eover, assum ng arguendo that Henphill’s behavior is ques-

3" Hemphill’ sinitial habeas petition listed nineteen grounds for relief.
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ti onabl e, any inadequate service on her part occurred after the
time in which Hearn could have pursued his Atkins claim The Su-
preme Court decided Atkins in June 2002. Henphill sent her final
letter to Hearn fifteen nonths | aterSSin Septenber 2003. Had Henp-
hill not “w thdrawn” her representation of Hearn, his alleged evi-
dence of retardati on woul d not have gi ven himthe chance to file an
Atkins claimbeyond the one-year statute of limtations.*® Thus,
the majority has taken Henphill’s judgnent that Hearn had no ot her
valid clainsSSsonething a petitioner may not challenge under
AEDPASSand used it to provide Hearn with an opportunity he woul d
not ot herw se have had to pursue an out-of-tine, and totally frivo-

| ous, claimof nental retardation.3°

% | should also note that in its apparent rush to grant Harris relief, the majority has unfairly
besmirched Ms. Hemphill’ s reputation as a competent attorney. Hemphill filed a thorough and
reasonable initial habeas petition that contained nineteen separate grounds for relief. Contrary to
the mgority’ s cheap implication, Hemphill did not pass her time by eating crayons and blowing
bubbles at the ceiling. The majority should not allow its zedl in trying to establish a point to be
expressed at the unfair expense of a diligent attorney.

% As part of equitable tolling, we have looked to the incentives such a grant may create.
Larry v. Dretke, 361 F.3d 890, 898 (5th Cir. 2004) (“Finally, to grant equitable tolling in these
kinds of situations would invite the premature filing of state habeas petitions[.] Thiswould allow
applicants to circumvent the exhaustion requirement and would undermine the system of comity
established by federal law.”). Under the mgjority’ s rule, an attorney’s purported “withdrawal”
giveslife to claims otherwise procedurally barred. Such arule certainly could invite some less-
than-scrupulous parties to manipulate the majority’ s good intentions and to withdraw so asto
resurrect defaulted claims.
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As part of its weighing of the equities, the magjority finds
that Hearn has offered sufficient evidence to present “a col orable
claimof nental retardation sufficient to justify the appoi ntnent
of counsel[.]” Hearn's proffered evidence does not renotely sup-

port such a concl usi on.

In reaching its result, the majority makes two contradictory
st atenents. First, it quotes Weks v. Jones, 100 F.3d 124, 127
(11th Gr. 1996), to assert that “a substantive, nerits assessnent
of the petitionis irrelevant to the appoi ntnent of counsel.”* The
sentence and acconpanyi ng footnote that foll owthe Weks citation,
however, indicate that a petitioner has to offer sone arguabl e evi -

dence to support an Atkins claim

The majority correctly understands that AEDPA is neant “to
curb the vast nunber of habeas filings in the federal courts.” It
also rightly observes that it should “wi thhold & 848(q)(4)(B) coun-
sel for certification proceedi ngs absent sone col orabl e show ng by
the prisoner that heis, in fact, entitled to habeas relief.” Id.
Sonet hing “col orable” *“appear[s] to be true, valid, or right.”
BLACK' s LAwWDIcTioNARY (7th ed. 1999). As shown, infra, Hearn has of -

fered no evidence that satisfies the “col orabl e clainf standard.

The majority has fashioned a new evidentiary standard, then

“0 See also Barnard v. Collins, 13 F.3d 871, 879 (5th Cir. 1994).
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has craftily viewed Hearn’s evidence as satisfying that standard.
The result, effectively, is that any petitionerSSregardl ess of the
procedural defaults or the inadequacy of offered evidenceSSmay
receive an attorney to pursue an Atkins claim He needs only to
file a petition containing the magi c words “nental retardation” and
to i nclude sone evidence that he underachi eved at sone point early
inlife. Inoral argunent, Hearn’s counsel admtted that he w shed

for such a ruling fromthis court.

| ndeed, the panel mjority has given counsel pretty much
everything he has asked for. The majority describes the “col orabl e
show ng of nental retardation” standard as a “nobdest evidentiary
threshold.” Indeed, if Hearn’s proffered “evidence” is deened suf -
ficient, the majority’s standard is no real threshold at all; the
mere mention of slowness in school, or poor grades, triggers the
right to a panoply of rights, including counsel and other assis-

t ance.

The majority has attenpted to noderate the effect of this rul -
ing by creating the “col orabl e show ng” requirenent. The paucity
of Hearn’s evidence, however, suggests that, in reality, alnopst

every prisoner will neet that threshol d.*

In Texas, a party suffers fromnental retardation if he sat-

“ Additionally, neither the majority nor the concurrence remotely addresses the fact that
Hearn filed his request for an attorney a scant two days before his long-scheduled execution.
Obvioudly if Hearn knew of his claim and believedSSbased on his anemic evidenceSSthat it was
valid, he could have filed something weeks earlier.

37



isfies three requirenments.“ First, he nust exhibit “*significantly
subaver age general intellectual functioning’ (an | Q of about 70 or
below)[.]"* Secondly, he nust have “‘related linitations in adap-
tive functioning.”* Finally, both the intelligence and adaptati on

probl ems nust have mani fested t hensel ves before age ei ghteen. #

Al though the majority quotes these three requirenents, % it
focuses al nost entirely on the intelligence prong. The majority’s
evidence, in summary, is this: Hearn perforned poorly in school.
He failed first grade, he regularly did not succeed in his cl asses,
and he placed 174th out of 200 students in the tenth grade. The
maj ority does not note that Hearn regularly perforned well in sone

classes. |In sone senesters, he passed every course. ¥

One mght attribute sone of Hearn’s worst grades to apparent

“2 Hall v. Sate, No. 73,787, 2004 Tex. Crim. App. LEX1S 817, at *32 (Tex. Crim. App.
May 5, 2004)

“1d. (quoting Ex parte Briseno, No. 29,819-03, 2004 Tex. Crim. App. LEXIS 199,
at *15 (Tex. Crim. App. Feb. 11, 2004)).

“1d.
*1d.

“ In truth, the majority ignores Hall’ s threshold of sub-par intelligence by stating that a
party with “an 1Q of approximately 70 to 75 or below” satisfies the first prong. The person must
show “an 1Q of about 70 or below.” Hall, 2004 Tex. Crim. App. LEXIS 817, at *32.

" In the spring of 1994, Hearn passed every class at Horizons Alternative School. In the
spring of 1996, he passed every class but one.
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zeroes on a nunber of final exans. The zeroes do not represent a
cal cul at ed nunber grade but represent sone sort of unexcused ab-
sence. The expl anation of poor attendance would correlate with
Hearn’s withdrawal fromthe tenth grade. The school district |ist-

ed his reason for withdrawal as “non-attendance.”*®

Hearn offers nothing to suggest a need for further testing,
beyond the opinion of a witness who submtted an affidavit in his
behal f but whose | ack of a Texas |icense prevents himfromoffering
any expert testinony in atrial.* That evidence, on which the ma-
jority heavily relies, is inconpetent as a matter of | aw and shoul d

have been stricken.

That “expert” admts that “the results of the IQtesting .
i ndi cated an |1 Q above the cut-off typically associated with nental

retardati on” and cannot provi de any reason to conduct further test-

“8 Wanda Bell, who obtained custody of Hearn in 1995, testified in the punishment phase
of thetrial that Hearn “worked to a certain degree. | guess, you know, you get moody and you
don’t want to do what the teachers tell you to do.” Bell also recounted that Hearn stopped
attending school in the tenth grade: “| dropped them off [at school] that morning, and Y okamon
didn’t come home that evening.” Hearn returned in January of the next year.

9 Although James Patton has authored a number of books and articles focusing on mental
retardation, he cannot, for purposes of a Texastrial, diagnose someone as having mental
retardation. TEX. HEALTH & SAFETY CODE § 591.003(16) (defining “Person with mental
retardation” as “a person determined by a physician or psychologist licensed in this state or certi-
fied by the department to have subaverage genera intellectual functioning with deficits in adaptive
behavior”).

* The majority chides me for relying cumulatively on website hearsay in pointing out that
Hearn writes articulately. Seeinfra. Thisisbizarrein light of the mgjority’ s heavySSindeed,
amost total reliance on testimony from an “expert” who is not even authorized to render profes-
sional opinionsin Texas.
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ing other than the “gravity of the current situation (i.e., the im
portance of the decisions that have been nade in regard to M.
Hearn)[.]” Essentially, Hearn's expert would |ike Hearn to have
further tests based not on evidence but on the seriousness of the
capital sentence. The expert advances a policy argunent that |ies

out si de our properly-understood and limted judicial role.>

Furthernore, the one test® Hearn has taken places his |.Q
at 82. The majority enphasizes the variability inherent in the
score and places Hearn’s | . Q sonewhere between 70 and 75. Even if
Hearn’s “real” |1.Q score lies at the renpte | ow ends that the na-
jority has listed,® such a score does not satisfy the threshold
t hat Texas has adopted, nanely, an |.Q of 70 or below. Hall, 2004

Tex. Crim App. LEXIS 817, at *32.

Sone scattered evidence suggests that Hearn has, at the | east,
an adequate | evel of intelligence. He wote a coherent and | engt hy
request for clenency to the Texas Board of Pardons and Parol es:

“My Execution date is set for March 4, 2004. And | amtrying to

*! The concurrence makes the amazing statement that requiring a petitioner to shoulder the
burden of offering sufficient evidence to justify equitable tolling is a“backwards’ approach.
Apparently, by that logic, offering an inadmissible statement from someone who offers no reason,
beyond the gravity of the death sentence, to conduct further investigation places the burden on the
state to disprove Hearn’s claims. That theory, in fact, stands the burden of proof on its head; the
burden to obtain a stay is always on the petitioner, not the respondent.

*2 Upon entering state custody, Hearn took the Weschler Adult Intelligence Scale-Revised
(“WAIS-R”) Short-Form test, which serves a screening function to help determine whether an
inmate warrants additional treatment or counseling.

%3 Of course, Hearn's “real” 1.Q. could also lie at the high end of the purported variability.
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get the help of you ladies and gentlenen in getting ny sentence
comuted to life.” He submtted a |ong, personalized request for
a pen pan via a web site. In the request, he used conplete sen-
tences and told the reader he “enjoy[s] reading novels (horror,

West ern, Suspense) [and] doi ng draw ngs.”®

Neither the majority nor Hearn has nmade an arguabl e show ng
that Hearn has the degree of sub-par intelligence associated with
mental retardation. Al t hough he certainly did not achieve the
great est educational success, he did not |languish in the public
school system At tines, he perforned well; at other tines, it ap-
pears that he did not attend class with sufficient regularity to
achi eve a | audable score. He had anple chance to provide greater
details regarding his educational problens but has not presented
any information beyond a list that includes sone uninpressive

gr ades.

To hold that a few poor grades constitute a “col orabl e show
ing” of nmental retardation gives no limting principle and offers
no gui dance to district courts who will entertain simlar clains.
Undoubt edl y, al nost every individual sentenced to death wll have
shown, at sone point in his |ife, sone underachieving or deviant

behavi or.

We have an obligation to set sonme sort of neaningful eviden-

> \VVoices From Inside, http://www.alive-abolish-deathpenalty.org/-
death_penalty/voices tx_hearn.htm (visited June 8, 2004).
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tiary threshold and to articulate fairly transparent criteria for
satisfying that mark. The majority’s decision to accept sone bad
grades as satisfactory evidence of sub-par intelligence does not

neet that obligation and invites standardl ess review. %

2.

The majority also errs in deciding that Hearn has satisfied
the second prong of the Texas definition of nental retardation.
Though a party nust prove all three prongs, the majority nerely
wi nks at the adaptive-functioning prong:® “Hearn] further cites
the trial testinony of a famly nenber to denonstrate his conpro-
m sed social skills.” The majority offers nothing else. Wth re-
spect to the famly nenber, an aunt® of Hearn’s naned Wanda Bel |,
the majority notes only that she “testified that he was a ‘fol-
| ower’ who tended to be ‘influenced by the wong type of people,’
and that when he left honme at age 18, she was still ‘concerned

[sic] about if he was being taken care of."”

* |f downess in school is enough to meet the requirements of McFarland, alarge percent-
age of death row inmates will be entitled to virtually automatic stays as aresult of the mgjority’s
actioninthis case. That may be an unintended result, but it isavery real one.

% The majority does not even discuss the third prong. Hearn has not cited a specific or
even general time when his alleged retardation began. He was, however, below the age of
eighteen during the time during which evidence of his mental retardation allegedly appeared. If
the school records satisfy the first prong of mental retardation, Hearn presumably will satisfy the
third prong, as well.

" Bell received permanent custody of Hearn beginning in 1995.
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In maki ng such a statenent, Bell may well have described a
| arge proportion of American teenagers. Although her testinony may
refl ect genuine concern regardi ng Hearn, it cannot possibly, onits
own, reasonably |l ead to the conclusion that Hearn has problens with
adaptive functioning. The majority’s reliance on Bell’ s statenent,
however, conflicts with two other matters relating to her. First,
the famly court that awarded permanent custody to Bell noted that,
after Hearn stayed with Bell permanently, “[h]e followed all the
rules and did quite well in school.” Hearn responded positively to

a functional, stable home.

Secondly, Bell’s testinony in the punishnent phase of Hearn’s
trial indicates that Hearn understood right fromwong, could suc-
ceed when he applied hinself, and possessed the ability to |ive on
his owmn. As part of her testinony, Bell stated that “[w]ell when
[ Hearn] applied hisself [sic]. HeSShe wasSShe’s good head on him
and, you know, when you apply yourself to your studies, you do
well.” Bell responded “Yes” to the question “if he would work, he
could do okay?” Bell twce affirned that Hearn “knew right from
wrong” by age seventeen. She noted that Hearn | eft her care when
he turned ei ghteen and apparently took care of hinself adequately

during that tine.

Furthernore, the majority’s lone citation to Bell’s testinony
is somewhat out of context. Bell did not attribute Hearn’s desire

to follow others to a nmental defect, but instead to a desire to
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conpensate for his poor socioeconomc standing: “It’s just |ike
kids develop this when they reSSsone kids, when they’ re young.
They’re not proud of the environnent that they're in.” Bell did

not suggest that Hearn possessed any kind of adaptive problem

Additionally, the facts of the crine suggest that Hearn func-
tioned rather well wth others. He participated in the carjacking
and shooting of an individual. Testinony and evi dence showed t hat
he drove the victinis car to an isolated area and shot the victim
in the head multiple tinmes. He bragged of his exploits and pro-
vided details of the killing to three others not associated in the

crime.

Hearn al so understood that he needed to di spose of the evi-
dence to avoid prosecution. Two witnesses testified that he asked
about where to | ocate a “chop shop” to dispose of the victim s car.
When the police questioned him he provided a coherent but false
explanation as to how his fingerprints appeared on the victims
car’s steering wheel. Hearn functioned well enough to kidnap a
man, drive a stolen car, shoot a victimnultiple tines, brag about
his exploits, and create an untruthful, excul patory story. | f
Hearn had not functioned so well, the victimwould not have died.
Thus, the majority’s lone citation to one statenent froma rel ative
cannot possibly satisfy the adaptive-functioning prong of nental

retardation
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Thus, in its apparent zeal to grant Hearn an attorney and a
stay of execution,® the mpjority neglects and unpersuasively re-
sponds to two significant problens that are fatal to its spirited
position. First, it cannot factually distinguish, and cannot | ogi -
cally dismss as dictum the binding |anguage of Kutzner that
forecloses the application of MFarland to successive habeas

petitions.

Secondl y, the one-year statute of limtations bars Hearn’s ap-
plication. The majority has apparently | owered the standard of
“rare and exceptional” circunstances required to grant equitable
tolling so that anyone may obtain an attorney, at any stage of lit-
igation, by sinply claimng nental retardation. Hearn, and the
majority on his behalf, offer a dearth of evidence to suggest that
Hearn has satisfied any of the three prongs of Texas's definition

of mental retardation.

Wt hout precedential basis, a supportive statute of l[imta-
tions, or evidence justifying equitable tolling, the panel nust re-
Iy on good intentions and an unreasonably generous reading of
everything that Hearn has alleged and submtted. The mjority
opi nion brings this panel squarely in conflict with binding prece-

dent and does not assist district courts in considering the simlar

%8 Because Hearn should not be appointed an attorney, | likewise dissent from the
majority’s stay of execution.
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clains that will undoubtedly followfromthis opinion. | respect-

fully dissent.
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