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EDWARD C. PRADO, Circuit Judge:
The journey of Petitioner Alma R ta Ml agon de Fuentes, from

Mexico to the United States, then to Mexico and back again
brought her to an odd |legal intersection. Wile Petitioner would
not have been deportable had she stayed in the United States, her
| eavi ng rendered her inadm ssible upon return. And, because
Petitioner returned when she did, relief was not avail able. For
the reasons that follow, the decision of the Board of Immgration

Appeal s (“BIA’) is AFFI RVED.



| .

Petitioner, a native and citizen of Mexico, clainms she first
came to the United States in 1982. She narried, and her husband
filed an 1-130 petition on her behalf in August 1987. The INS
approved the petition in Septenber 1987, and Petitioner becane a
Lawf ul Permanent Resident (“LPR’) on Decenber 15, 1992. She had
four children, all born in the United States.

On July 31, 1999, Petitioner was convicted of theft of
property between $1,500 and $20,000 in a welfare fraud. She
received five years of deferred adjudication for the felony.

I n August 1999, Petitioner traveled to Mexico for a day.

She did so with perm ssion fromher state probation officer. On
August 21, 1999, she requested adm ssion to the United States as
a returning LPR The Imm gration and Naturalization Service
(“INS") issued a Notice to Appear charging Petitioner as an
“arriving alien” inadm ssible under section 212(a)(2)(A) (i)(1) of
the Immgration and Nationality Act (INA), 8 U S.C. 8§
1182(a)(2) (A) (i) (1), for having commtted a crinme “involving
noral turpitude.”! On October 26, 2000, an inmmgration judge

determ ned Petitioner was renovable as an “arriving alien” and

'The provision lists “any alien convicted of . . . acts
whi ch constitute the essential elements of . . . a crine
i nvol ving noral turpitude” as anong those ineligible to be
admtted to the United States. 8 U S.C. § 1182(a)(2)(A (i) (1).
Petitioner does not dispute that her felony is a crinme “invol ving
nmoral turpitude.”



ineligible for a waiver of adm ssibility under 8 U S.C. 8§
1182(h). The inmm gration judge ordered her renoved fromthe
United States.

Petitioner appealed. On Decenber 17, 2002, the Bl A adopted
and affirnmed the immgration judge's decision. Petitioner filed
a wit of habeas corpus in federal district court. On February
24, 2004, a magistrate judge recommended transferring the case to
this court for direct review On Septenber 30, 2004, the
district court transferred the case and stayed Petitioner’s
clainms in habeas.

1.
We have jurisdiction to review Petitioner’s constitutiona

claims. 8 U.S.C. § 1252(a)(2)(D); see Hadwani v. (Gonzal es, 445

F.3d 798, 800 (5th G r. 2006).
L1l
The first question is whether the BIA erred in upholding the

immgration judge' s determ nation that Petitioner was seeking
adm ssion to the United States as defined in 8 U S. C 8§
1101(a)(13) (O (v). The statute provides that “[a]n alien
lawfully admtted for permanent residence in the United States
shal |l not be regarded as seeking an adm ssion into the United
States for purposes of the immgration |laws unless the alien

has commtted an offense identified in section 1182(a)(2) of

this title.” There is no dispute as to whether Petitioner’s



crime i s such an offense. She argues she cannot be consi dered an

“arriving alien” under the “Fleuti doctrine,” see Rosenberg v.

Fleuti, 374 U S. 422 (1963), and that considering her one raises
constitutional concerns. The governnent responds that the
doctrine was superseded by the Illegal Inmmgration Reform and
| mm grant Responsibility Act of 1996 (II R RA), and that
Petitioner’s case does not raise constitutional concerns.
A. Il RIRA and Fl euti

Before I RIRA's passage, 8 U S.C. § 1101(a)(13) defined
“entry” as:

[Alny comng of an alien into the United States, froma

foreign port or place or froman outlying possession,

whet her voluntarily or otherw se, except that an alien

having a | awful permanent residence in the United

States shall not be regarded as making an entry into

the United States for the purposes of the inmmgration

laws if the alien proves to the satisfaction of the

Attorney General that his departure to a foreign port

or place or to an outlying possession was not intended

or reasonably to be expected by himor his presence in

a foreign port or place or in an outlying possession
was not voluntary.

Fleuti, 374 U. S. at 452. The Fleuti doctrine refers to the
Suprene Court’s determnation that a resident alien did not
effect an entry returning from*®*an i nnocent, casual, and brief
excursion’ outside the United States; instead such an alien
effects an entry only if he intended to depart in a manner

‘“meani ngfully interruptive of the alien’ s permanent residence.”

Carbaj al -Gonzalez v. INS, 78 F.3d 194, 198 (5th G r. 1996)

(quoting Fleuti, 374 U.S. at 462). Petitioner argues this



doctrine continues to apply, and that she cannot be considered to
be entering the United States because she did not intend to
“meani ngfully [interrupt]” her residence.

Despite the innocent and brief nature of her trip to Mexico,?
Petitioner can be considered an arriving alien. I|IRRA
superseded the Fleuti doctrine and its intent test when the act
repl aced the above-quoted provision with the current 8§
1101(a)(13)(C) .2 The plain | anguage of the statute does not all ow

for the exception found by the Court in Fleuti.* See Betancourt -

Parga v. Ashcroft, 126 F. App’'x 165 (5th Cr. 2005)(per

curiam(“Fleuti . . . has been superceded by the enactnent of

certain [II RIRA] provisions in cases involving suspension of

2 Petitioner went to Mexico to deliver food and nedicine to
her parents, who lived in the anticipated path of Hurricane
Brett.

® The provision reads, in pertinent part: “[a]n alien
lawfully admtted for permanent residence in the United States
shall not be regarded as seeking an adm ssion into the United
States for purposes of the immgration |laws unless the alien
. has commtted an offense identified in section 1182(a)(2) of
this title.”

“ Petitioner argues that § 1101(a)(13)’'s |anguage does not
requi re that she be deened to be seeking adm ssion. She points
to the placenent of the word “unless,” reading it as establishing
only a necessary condition for the identification of an LPR as
seeking adm ssion. Petitioner asserts that this construction
| eaves open the possibility that a person in her position could
be deened not to be seeking adm ssion. Even assum ng the
provi sion reads as she suggests, it in no way precludes the
identification of an LPR who has commtted a |listed offense as
seeking adm ssion. Petitioner clains the discretion not to
identify her as seeking adm ssion should be exercised because her
case inplicates constitutional concerns. W address these
concerns in the paragraphs that foll ow
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deportation”). Qur conclusion regarding IIRIRA s effect on the
Fl euti doctrine is consistent with those of our sister circuits.

See, e.q9., Tapia v. Ashcroft, 351 F.3d 795, 799 (7th Cr.

2003) (“The FEleuti doctrine . . . has been superseded by the

IIRIRA”); Tineo v. Ashcroft, 350 F.3d 382, 394 (3rd G

2003) (“Congress has also set forth six scenarios under which a
returning | awful permanent resident nmay not retain that status.
In those scenarios, where Congress has deened Fl euti doctrine
irrelevant, 8 301(a)(13) cannot be read to permt an inquiry into

the alien’s intent.”); see also Rivera-Jinenez v. INS, 214 F.3d

1213, 1218 n.6 (10th Cr. 2000) (noting absence of “brief,

casual, and innocent and did not neaningfully interrupt the

conti nuous physical presence” provision for cal culating residence
period in I RIRA).

Even if the effect of IIRIRA on the Fleuti doctrine were not
so plain, the deference we accord the BIAregarding its
construction of immgration law yields the sanme result. In ln re
Col l ado, the BI A concluded that the Fleuti doctrine did not
survive IRIRA's passage. 21 |. & N Dec. 1061, 1064-66 & n.3

(BI'A 1998).° Under Chevron, U S. A, Inc. v. Natural Resources

*“Congress has directed that a returning | awful pernanent
resident who is described in sections 101(a)(13)(CO(i)-(vi) of
the Act shall be regarded as ‘seeking an adm ssion’ into the
United States, without regard to whether the alien’s departure
fromthe United States m ght previously have been regarded as
“brief, casual, and innocent’ under the Fleuti doctrine.” Id. at
1066.



Def ense Council, Inc., we subject the BIA's construction of the

law it adm nisters to a deferential review Sal azar - Reqgi no .

Trom nski, 415 F.3d 436, 442 (5th G r. 2005)(citing Chevron, 467
U S 837 (1984)). This review involves a two-step inquiry.

First, we ask whether Congress has directly spoken to the precise
question at issue. |If Congress’ intent is clear, the agency and
the courts are bound to give effect to it. [d. at 443 (quoting

Mbosa v. INS, 171 F.3d 994, 1005 (5th CGr. 1999)). If the

statute is silent or anbiguous with respect to the specific

i ssue, we ask the second question, whether “the agency’'s answer
is based on a perm ssible construction of the statute.” 1d. As
di scussed above, we find the statute’ s | anguage to be clear.

Even were it not, Petitioner’s observation-that the placenent of
the word “unless” allows for the logical possibility of an LPR
who has commtted one of the |isted offenses not being deened to
seek adm ssion—-does not render the BIA s reading of the statute

i nperm ssible. The statute’s command that an LPR “shall not” be
regarded as seeki ng adm ssion “unl ess” she has conmtted a crine
of noral turpitude certainly permts the determ nation of an LPR
who has commtted such a crinme as seeking adm ssion. Even if we
agreed with Petitioner’s reading, to hold otherwi se would be to
“sinply inpose [this court’s] own construction on the statute, as
woul d be necessary in the absence of an adm nistrative

interpretation.” 1d. at 443. Chevron comands we not go so far.



B. Constitutional Objections

Petitioner raises constitutional objections to the
determ nation of her as an arriving alien. These take a variety
of forns,® but boil down to an argunment that her treatnent
viol ates a nebul ous “constitutional core” of Fleuti and the Fifth
Amendnment Due Process O ause’ s guarantees of equal protection and
due process.’

Petitioner argues that Fleuti, while nomnally based on
statutory grounds, in fact reaffirnmed a “constitutional core” of
fair treatnment of immgrants that courts had applied prior to §
101(a)(13)’s enactnent in 1952. In tracing the Congressional
intent behind the statute, the Fleuti Court did indeed reviewthe
casel aw preceding the INA's enactnent, in particular the
judicially-devel oped definition of “entry.” Fleuti, 374 U S. at
453. I n several instances, judges had endeavored to aneliorate

the rather harsh definition adopted by the Court in United States

®Petitioner argues, anong other things, that (1) IIRIRA s
passage could not and did not overrule the alleged
“constitutional core” of Fleuti; that (2) the doctrine of
constitutional avoidance requires that 8§ 1101(a)(13)(C) be read
so as to avoid any constitutional concern; and (3) that the BIA s
interpretation of the statute in In re Collado does not apply
because that case did not raise the constitutional issues
present ed here.

"See U.S. Const. anend. V, 8 3 (“No person shall . . . be
deprived of life, liberty, or property, w thout due process of
law’). “The Fifth Amendnent applies to the federal governnent a
version of equal protection largely simlar to that which governs
the states under the Fourteenth Amendnent.” Rodriquez-Silva v.
INS, 242 F.3d 243, 247 (5th Gr. 2001).
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ex rel Volpe v. Smith, 289 U S. 422 (1933), which excluded even

| ong-standing resident aliens who |left only briefly. 1d. at 453-

460 (citing Carm chael v. Delaney, 170 F.2d 239 (9th Cr. 1948);

Yuki o Chai_v. Bonham 165 F.2d 207 (9th Cr. 1947); Del Guercio

v. Delgadillo, 159 F.2d 130 (9th Gr. 1947); and D_ Pasqual e v.

Karnuth, 158 F.2d 878 (2nd Cir. 1947)). The FEleuti court’s
di scussi on of these opinions, which preceded Congress’ passage of
8§ 101(a)(13), does not evince any “constitutional core.” In D

Pasqual e and Del gadillo, the primary cases discussed in Fleuti,

the judges | ooked to Congress and its intent to aneliorate a
judicial rule. Fleuti, 374 U S. at 455-56. Nowhere in this

Fl euti discussion is the Constitution even nentioned.® Fleuti is
properly read as a case of statutory interpretation, and the
statute it interprets has been anended. No “constitutional core”
has been violated in this case.

Wth respect to equal protection, Petitioner clains that 8§

8 In dicta supporting the general thrust of its result, the
Fleuti Court did refer toits holding in Kwong Hai Chew V.
Colding, that a returning resident alien is entitled as a matter
of due process to a hearing on the charges underlying any attenpt
to exclude him 344 U S. 590, 600 (1953). Even if it were
considered part of the “constitutional core” to which Petitioner
refers, Kwong Hai would be of no assistance here. That case
i nvol ved a procedural due process challenge to the governnent’s
detention of an alien without a hearing. 1d. at 602-603. There
is no allegation that Petitioner was deprived of a hearing, and
i ndeed she has had several. To the extent Kwong Hai stands for
the broad proposition that LPRs have constitutional rights, which
they do, the case is not helpful here. The question is the
character of those rights, and Fleuti does not speak to it.
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1101(a)(13) is unconstitutional as-applied because there is no

rational basis to distinguish between LPRs who have commtted

of fenses under § 1182(a)(2)and left the country briefly and those

who have also commtted the offenses but have not left. Having

left the country renders the fornmer category inadm ssible even

t hough they m ght not be deportable under 8 U S.C. § 1227(a)(2).°
We subject the classification at issue to rational basis

review. Because Petitioner’s claimattacks a congressionally-

drawn distinction anong aliens, our equal protection reviewis

necessarily narrow, for “over no conceivable subject is the

| egi sl ative power of Congress nore conplete than it is over the

adm ssion of aliens.” Rodriguez-Silva, 242 F.3d at 246 (quoting

Fiallo v. Bell, 430 U. S. 787 (1977) (punctuation omtted); see

also Castillo-Alvaros v. Gonzales, 136 F. App’ x 629, 630 n.4 (5th

Cr. 2005)(per curiam(“Congress nmay nake cl assifications of
aliens as long as it has a facially legitimte reason for mnaking
the distinction”). |Indeed, “the federal governnent can enact
| egislation that would be invalid under the Fourteenth Amendnent

if enacted by a State, particularly if the legislation relate[s]

°This provision allows the Attorney General to deport, anopng
ot hers, aliens who have commtted crines of noral turpitude.
However, such a person is defined as “[aJjny alien who (I) is
convicted of a crinme involving noral turpitude commtted within
five years (or 10 years in the case of an alien provided |awf ul
per manent resident status under section 1255(j) of this title)
after the date of adm ssion, and (Il) is convicted of a crine for
whi ch a sentence of one year or |onger may be inposed.”

10



to immgration.” 1d. at 247. W thus apply rational basis

review to Petitioner’s clains. Madri z- Al varado v. Ashcroft, 383

F.3d 321, 332 (5th Cr. 2004).
Rati onal basis review begins wwth a strong presunpti on of

constitutional validity. Flores-lLedezma v. Gonzales, 415 F. 3d

375, 381 (5th Gir. 2005)(citing Heller v. Doe, 509 U.S. 312, 319

(1993)). It is Petitioner’s burden to show that the |aw, as-
applied, is arbitrary; and not the governnent’s to establish

rationality. Kite v. Marshall, 661 F.2d 1027, 1030 (5th Cr.

1981). “Under rational basis review, differential treatnent
‘must be uphel d agai nst equal protection challenge if there is
any reasonably concei vable state of facts that could provide a

rational basis for the classification.”” Madriz-Al varado, 383

F.3d at 332 (quoting ECC v. Beach Commt’ns, 508 U.S. 307 (1993)).

Petitioner argues that Congress has proffered no reason to

di stingui sh between an LPR not subject to deportation who | eaves
the United States briefly for innocent purposes and one who did
not | eave.

The lines drawn here by Congress separate LPRs who have
commtted violations fromthose who have not, and those who
remain in the country fromthose who do not. Congress’ choice to
di sfavor the adm ssion of aliens who have commtted offenses is

not irrational. See Gusto v. INS, 9 F.3d 8, 10 (2nd G r. 1993)

(uphol ding 8 1182(c)’'s making discretionary relief unavailable to

11



alien who has commtted certain crines against equal protection
challenge). Nor is its decision to nmake getting into the United

States nore difficult than remaining. See, e.qg., Gsbert v. U S.

Att’y Gen., 988 F.2d 1437, 1440 (5th Gr. 1993) (noting “[a]liens

subject to deportation generally are granted greater substantive

rights than are excludable aliens”); Alvarez-Garcia v. Ashcroft,
378 F.3d 1094 (9th Cr. 2004) (determ ning equal protection not
deni ed where excludable alien required to undergo sundry
procedures for adm ssion where deportable alien’s clains would be

considered in deportation hearing); but see Chuang v. U.S. Att'y

Gen, 382 F.3d 1299 (11th G r. 2004) (uphol ding agai nst equa
protection attack Antiterrorismand Effective Death Penalty Act’s
bar agai nst discretionary relief for deportable aliens and

al l owance for such relief for excludable aliens). That
Petitioner, by dint of her decisions to conmt welfare fraud and
| eave the country, finds herself doubly di sadvantaged does not
mean her constitutional rights have been violated. Her innocent
reason for departing the United States does not affect the
constitutionality of Congress’ law, or its application.

Petitioner |ikens her case to Francis v. |INS. 532 F. 2d 268

(2nd Gr. 1976). In Francis, the Second G rcuit determ ned that
the BIA's interpretation of the I NA deprived the petitioner of
equal protection where it rendered himineligible for

di scretionary waiver by virtue (or vice) of his conviction for a

12



mar i j uana of fense. Because of the pieceneal way wai ver had been
applied to certain deportation proceedi ngs, Francis would have
been eligible had he left, and then re-entered, the United

States. 1d. at 269. “Fundanental fairness dictates,” the court
wrote, “that permanent resident aliens who are in |ike

ci rcunstances, but for irrelevant and fortuitous factors, be
treated in a |like manner.” |d. at 273. Francis concerned a

di stinction drawn between aliens in deportation proceedi ngs.

Al t hough the plain | anguage of the provision at issue, 8§ 212(c)
of the INA, was |imted to exclusion proceedings, several

deci sions had extended its application to certain deportation
contexts. ! The Second Circuit saw no reason to distinguish those
deportation contexts fromFrancis’. Even if Francis were on
point statutorily and retained its force in |light of subsequent
amendnents, the case is of no aid to Petitioner. First, this
Circuit has refused to extend the neaning of Francis to the

di stinction between aliens being deported and those being

excl uded, which is at issue here. See Requena- Rodri quez V.

Pasquarell, 190 F.3d 299, 309 (5th Gr. 1999). Second,

Petitioner’s case is the obverse of Francis. She is disadvantaged
because she left, not because she stayed. The case’s reasoning,

equating not departing with a strong tie to the United States

“The provision has since been anended. See 8 U.S.C. §
1182(c).

13



meriting better treatnent, Francis, 532 F.2d at 273, does not
apply here. Were inmgration is concerned, it is hardly
irrational to attach legal detrinent to | eaving the country.
Petitioner also raises a substantive due process chall enge
to her designation as an arriving alien. She argues that her
liberty interests in staying in the United States and being with
her children have been violated, and that her designation as
arriving is fundanentally unfair. To establish a substantive due
process violation, a plaintiff nust first both carefully describe
that right and establish it as “deeply rooted in this Nation's

history and tradition.” MWashington v. G ucksberg, 521 U S. 702,

720-21 (1997) (quoting More v. East Ceveland, 431 U S. 494, 503

(1977)). If the right is so deeply rooted—if it is
fundanent al -we subject it to nore exacting standards of review.

If it is not, we reviewonly for a rational basis. Brennan v.

Stewart, 834 F.2d 1248, 1255-57 (5th Cr. 1988).
Petitioner has no “right” to be admtted to the United

St at es. United States v. Lopez-Vasquez, 227 F.3d 476, 484-85

(5th Gr. 2000). And while parents do have certain fundanental
rights with respect to their children, ! beyond keepi ng her from
the United States, Petitioner does not claimthat the governnment

has interfered with any such right. She is welcone to take her

"See, e.qg., Littlefield v. Forney Ind. Sch. Dist., 268 F.3d
275, 288 (5th Cr. 2001)(recognizing the care, custody and
control of children as fundanental |iberty interests).

14



children with her to Mexico. Petitioner’s predi canment does not

constitute a deprivation of substantive due process. See, e.qQ.,

McCurdy v. Dodd, 352 F.3d 820, 827 (3rd Gir. 2003) (“[T]he

Suprene Court has protected the parent only when the gover nnment
directly acts to sever or otherwi se affect his or her |egal
relationship with a child. The Court has never held that
governnental action that affects the parental relationship only
incidentally . . . is susceptible to challenge for a violation of

due process”) (quoting Valdivieso Otiz v. Burgos, 807 F.2d 6, 8

(1st Gr. 1986)). To find a substantive due process violation of
parental rights here would subject to strict scrutiny any attenpt
by the governnent to incarcerate or bar fromentry into the
country a parent with children, or child with parents, in the
United States. This cannot be the proper rule. \What Petitioner
seeks is adm ssion, and the governnent needs only a rational
basis to enforce a |law that bars her adm ssion. As discussed
above, it has one.

Petitioner’s fundanental unfairness argunent is nothing nore
t han her equal protection argunent recast in substantive due
process terns, and we reject it.

| V.
The second question is whether the BIA erred in concl udi ng

Fuentes was ineligible for a waiver of admissibility under §

15



1182(h).'? Petitioner’s main argunment is that her ineligibility
deprives her of equal protection. As discussed above, we conduct
only rational basis review. Petitioner nakes two argunents that
her ineligibility for waiver violates equal protection. First,
she asserts that, by requiring LPRs, but not “non-LPRs,” to
reside lawfully for seven years in order to be eligible for a 8§
1182(h) waiver, the statute denies her equal protection.
Petitioner asserts it is irrational to nake LPRs ineligible for a
wai ver for which non-LPRs, who enter the country illegally, are
eligible. Every one of our sister courts to have addressed this
qguestion have upheld 8 1182(h)’s apparent favoring of non-LPRs

agai nst equal protection attack. See De Leon-Reynoso v.

Ashcroft, 293 F.3d 633, 640 (3rd Cr. 2002); Jankowski-Burczyk v.

|.N.S., 291 F.3d 172, 178 (2nd Cr. 2002); Lukowski Vv. I.N S

279 F. 3d 644, 647-48 (8th Gr. 2002); More v. Ashcroft, 251 F.3d

919, 925 (11th Gr. 2001); Lara-Ruiz v. I.N S., 241 F.3d 934, 947

(2nd Gr. 2001); Umanzor v. U S. 1.N.S., 178 F. 3d 1286 (4th G

28 1182(h) allows for waivers of inadmissibility based on
crimnal and rel ated grounds where the alien seeking waiver has a
relationship with a United States citizen and provides, in
pertinent part, that “[n]o waiver shall be granted under this
subsection in the case of an alien who has previously been
admtted to the United States as an alien lawfully admtted for
permanent residence if either since the date of such adm ssion
the alien has been convicted of an aggravated felony or the alien
has not lawfully resided continuously in the United States for a
period of not less than 7 years imedi ately preceding the date of
initiation of proceedings to renove the alien fromthe United
States.” 1d.
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1999) (Table). |In doing, they have identified several different
rational es that m ght underlie the distinction. W agree with
themthat the |law has a rational basis.

Second, and chiefly, Petitioner challenges the operation of
the statute as-applied, arguing there is no basis to deny the
wai ver to LPRs inadm ssible under § 1182(a)(2)(A)(i)(!) who |eave
and return within 180 days of the end of the seven year period
when those who | eave and remain outside the country are eligible.
The factual and legal basis for this claimrequires explanation.
Petitioner became an LPR on Decenber 15, 1992. Wen she returned
from Mexi co on August 21, 1999, she had roughly four nonths until
the seven year residence bar to waiver in 8 1182(h) woul d cease
to apply. Under 8 1101(a)(13)(C(ii), an LPR is not considered
to be seeking adm ssion unless he or she has been absent fromthe
country for a continuous period in excess of 180 days. Had
Petitioner remained in Mexico through the seven year anniversary
of her achievenent of LPR status and then attenpted to return,
she woul d not have exceeded 180 days, and thus not been
consi dered to be seeking adm ssion because of the | ength of her
absence.®® In other words, her return to the United States barred
the possibility of a waiver of admssibility.

Petitioner argues that the intersection of §8 1101 and § 1182

13 Because of her conviction, Petitioner was considered to be
seeki ng adm ssi on anyway, under 8§ 1101(a)(13)(C(v). However,
t hat subsection provides an exception for the operation of the §
1182(h) wai ver.
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creates an irrational distinction between LPRs within 180 days of
eligibility for waiver who | eave and do not return until they are
eligible and those who return before they are eligible. Because
an LPR convicted of a crine of noral turpitude who | eaves the
United States within 180 days of her seven year anniversary and
remai ns outside our borders until that date arrives is not
simlarly situated to Petitioner, the Constitution presents no
bar to the law s application. The Constitution guarantees the
equal treatnent of those simlarly-situated. It prohibits
“different treatnent . . . accorded to persons placed by a
statute into different classes on the basis of criteria wholly

unrel ated to the objective of that statute.” Eisenstadt V.

Bai rd, 405 U. S. 438, 446 (1972). But, for good reason, where
people are not simlarly-situated, equal treatnent is not

required. Kotch v. Bd. of River Port Pilot Conmmirs for Port of

New Orl eans, 330 U. S. 552, 556 (1947) (“Otherw se, effective

regulation in the public interest could not be provided, however
essential that regulation mght be. For it is axiomatic that the
consequence of reqgulating by setting apart a classified group is
that those in it wll be subject to sone restrictions or receive
certain advantages that do not apply to other groups or to al
the public.”). By virtue of the date she sought adm ssi on,
Petitioner is distinct fromLPRs who have conmtted crines of

moral turpitude, left the country and not returned until their

18



seven year anniversary. She sought adm ssion before 8§ 1182(h)’s
period el apsed. One apparent “object” of 8§ 1182(h) is to
condition waiver eligibility (a benefit) on seven years of |egal
residency. Wiether that tinme period is the proper one is not
this court’s concern, for Congress has decided to inmbue it with
meani ng. That Petitioner sought adm ssion before it el apsed
makes her materially-distinct.

There is no indication Petitioner is, in fact, being treated
differently fromanyone. On the date she sought adm ssion,
August 21, 1999, Petitioner was ineligible for waiver under 8§
1182(h) regardl ess of her location and travel plans. [In other
wor ds, whether she remained in Mexico was irrelevant because §
1182(h)’ s seven year residency requirenent operates independently
of 8§ 1101's definition of an arriving alien.! Petitioner posits
that, had she remmined in Mexico through Decenber 13,1 she woul d
have been eligible. But she did not. An inmgrant who began his
or her |awful permanent residency on the sane day as Petitioner
and left the United States when she did, but chose to remain
abroad woul d al so have been ineligible for waiver if they sought
it when Petitioner did.

The group of which Petitioner clains she is a part,

¥4 OF course, had she chosen to renmain, the issue of

adm ssibility to the United States woul d not have ari sen.

B According to Petitioner, this date is the seven year
anni versary of her |egal residency.
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i nadm ssible LPRs with | ess than 180 days until they are eligible
for waiver who return to the United States, is not so nuch a
classification created by the |aw as a description of those
agai nst whomit works. Wenever a |law draws a |ine which
separates those who benefit fromit and those who do not,
exam ning a sufficiently narrow “classification” wll yield
apparent inequities. But the Constitution does not protect
against a | aw having a negative inpact. A plaintiff cannot
sinply tailor their alleged classification to the contours of a
statute, ascertain those inpacted negatively and establish a
deni al of equal protection.

Even if one could consider Petitioner simlarly-situated to
t he hypot hetical other LPR she posits, our conclusion with
respect to equal protection would nonethel ess be the sane because
the classification Petitioner challenges survives rational basis
review. She stresses the apparent irrationality of her
ineligibility for waiver under 8§ 1182(h) given that, had she
stayed in Mexico until the seven-year anniversary of her |egal
residence in the United States, she would have been eligible. W
find no equal protection problemin § 1182(h)’'s seven year
residency requirenent. Congress has an interest in having
putative citizens denonstrate their willingness to live in our
society and to accept the responsibilities we demand of its

menbers. Nor is § 1101(a)(13)(O(ii)’s inclusion anong those not
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seeki ng adm ssion of aliens who have been absent fromthe United
States for up to 180 days problematic. The provision does

di stingui sh between those gone for 180 days and those gone for

| onger, but Congress is not forbidden from maki ng such

di stinctions. The line drawn by § 1101(a)(13)(C (ii) reasonably
ef fectuates Congress’ goal of allowng LPRs sone freedomto
travel in and out of the country. That it does not have the

ef fect of reducing the seven year period in 8 1182(h) by 180 days
is not troubling for equal protection purposes, and we see no
reason to give it such an effect here.

The apparent irrationality to which Petitioner points is the
result of the intersection of two valid, and validly and equal ly
applied laws. In the classic equal protection case, a single | aw
“creates different rules for distinct groups of individuals based

on a suspect classification.” Wrzburger v. Glvin, 412 F. 3d

271, 283 (1st Cr. 2005)(citing Strauder v. Wst Virginia, 100

U S 303 (1879)). Petitioner’s argunent does not address one

[ aw, but rather what she clains is the odd intersection of two.
A rationale exists for each, and there is no suggestion of
invidious discrimnation in their application (or |ack thereof).
“The prohibition of the Equal Protection C ause goes no further

than . . . invidious discrimnation.” F.C.C. v. Beach

Communi cations, 508 U. S. 307, 316 (1993) (quoting WIlIlianson v.

Lee Optical of Okla., Inc., 348 U S. 483489 (1955)).
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What Petitioner seeks is the application of §
1101(a)(13)(C)(ii)’ s exception to § 1182(h)’s limtation because
she believes it is unfair that, had she stayed in Mexico, she
woul d be eligible for waiver. Perhaps it is unfair; but here
reasonabl e | aws are being applied equally, and “equal protection
is not alicense courts to judge the wi sdom fairness, or logic
of legislative choices.” |d. at 313.

Petitioner also argues that her ineligibility for a §
1182(h) wai ver constitutes a deprivation of substantive due
process. Because she has no constitutionally protected |liberty
interest ineligibility for discretionary relief, see, e.q.,

Ahned v. Gonzales, 447 F.3d 433, 400 (5th Cr. 2006), and because

the law has a rational basis, Petitioner cannot establish a
vi ol ation of substantive due process.
V.

For the reasons above, the petition for review is DEN ED

WENER, Circuit Judge, specially concurring:



| concur in the judgnent and in all but one portion of the
panel majority’s opinion. Part |V of that opinion analyzes
Fuentes’ s as-applied equal protection challenge to her
ineligibility for a waiver of inadmssibility under 8 U S. C
§ 1182(h). In that Part, the majority first holds that Fuentes’s
chal | enge need not be anal yzed under equal -protection principles,
because Fuentes has not denonstrated how she was treated
differently than a simlarly situated hypothetical person. It
then holds, in the alternative, that even if Fuentes has
denonstrated such differential treatnment, the BIA's denial of her
eligibility for a 8 1182(h) waiver was rational, and thus did not
deprive Fuentes of equal protection of the |aw

Wth sincere respect, | cannot disabuse nyself of two points
of disagreenent with the magjority’s first concl usi on —t hat
Fuentes has not denonstrated treatnent distinct fromthat
accorded to a simlarly situated person. First, | am convinced
that Fuentes has clearly denonstrated that she was subjected to
differential governnental treatnent; here s how.

For the sake of sinplicity, | refer to Fuentes as “A’” and
her “twin,” the simlarly situated hypothetical person, as “B’
(1) both A and B becane LPRs on the sane day, Decenber 15, 1992;
(2) in Decenber of 1999, both A and B woul d have been LPRs for
seven years, satisfying 8 1182(h)’s tenporal pre-requisite; (3)

both A and B were convicted of a crinme of noral turpitude on July

23



31, 1999; (4) both A and B leave the United States and travel to
Mexi co on the sanme day in August of 1999, which is within |ess
than 180 days of reaching 8 1182(h)’s seven-year benchmark in
Decenber of that year; (5) both A and B remain in Mexico for |ess
than 180 days. So far, the twins are identical; now for their
one distinguishing difference: A returns to the United States on
the sanme day in August 1999 that she departed (well before the
concl usi on of her seven-year period), having spent just a few
hours in Mexico; B, by contrast, stays in Mexico for roughly four
mont hs, not returning to the United States until one day after
her seven-year period has run.

Now for nore identical features, all these occurring after
A's and B's returns from Mexico to the United States. A and B
are each issued notices to appear, charging each with being
i nadm ssible arriving aliens under 8 U S. C
8§ 1182(a)(2)(A) (i)(l). Both A and B appear before an |J on
Cct ober 26, 2000, each asserting eligibility to file for a
8§ 1182(h) waiver of inadmssibility. Notably, by October 26,
2000 —the date on which A and B each seek to denonstrate their
eligibility for a 8 1182(h) waiver —both A and B have been LPRs
for nore than seven years. Thus, even after their returns from
Mexi co, the only distinguishing fact between the two is that A
returned to the United States from Mexi co before her seven-year

period had run, and B returned after hers had. That’s it: A and
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B are identical in every other material respect.

Now for how | perceive Fuentes as having framed her as-
appl i ed equal protection challenge to her ineligibility for a §
1182(h) waiver. She based it on the one |l egally-operative fact
t hat distinguishes her fromher hypothetical twn —the
di fferent dates on which each returned to the United States.
Those dates straddle their shared seven-year LPR anniversaries,
A's return was short of it and B s was after it. A and B are
otherwi se simlarly situated.

Second, | amconcerned that the majority’s strain to
conclude that Fuentes is not situated simlarly to her
hypot hetical twin may have broad, if unintended, consequences for
future equal -protection challenges to tenporal |imtations
enbodied in generally applicable statutes. |[If, as the majority
reasons, Fuentes is not situated simlarly to her tw n because
she sought admi ssion to the United States before her seventh
anni versary as an LPR, while her twin sought it after hers, then
how can any future litigant who chal |l enges on equal - protection
grounds a statutory tenporal condition precedent’s bar to his
recei ving a governnental benefit ever prove that he is simlarly
situated to soneone who, because of a single difference in
timng, is eligible for the benefit? Try as | may, | amunable
to conceive of a set of facts under which he could. So, unless |

am just plain wong, the practical effect of the panel mgjority’s
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opinion is to renove from equal -protection scrutiny nmany tenpora
[imtations enbodied in federal and state statutes. As that
result goes too far for nme to accept, | cannot concur in it.

| do not, however, differ with the panel mgjority’s
alternative holding in Part IV of its opinion —that even if
Fuentes did prove differential treatnent (as | believe she did),
the BIA's denial of her eligibility for a 8 1182(h) waiver did
not deprive her of equal protection. | therefore concur in that
hol ding and in the judgnent, satisfied that, for the reasons set
forth in the majority’s opinion, the differential treatnent
experienced by Fuentes was rationally related to legitinmate

governnental interests.
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