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KING Chief Judge:

The governnent appeals fromthe district court’s grant of
summary judgnent in favor of Susan Harrigill on her claimfor a
tax refund. Because we find that the district court erred in
granting summary judgnent for Harrigill, and because the
governnent is entitled to judgnent as a matter of |aw, we VACATE
the judgnent and REMAND to the district court with instructions
to enter judgnent for the governnent.

|. FACTUAL AND PROCEDURAL BACKGROUND

On April 15, 1995, Plaintiff-Appellee Susan Harrigill filed



a Form 4868 application for an automatic four-nonth extension of
time for filing her 1994 incone tax return. The extension
application stated that her estimated tax liability for 1994 was
$91, 109, her paynments to date were $11, 609, and the bal ance due
was $79,500. The Form 4868 was acconpani ed by a check for
$79,500 to the Internal Revenue Service (the “IRS"). At the
expiration of the four-nonth extension period, Harrigill filed a
Form 2688 application for an additional two-nonth extension,
which the IRS granted. However, Harrigill did not file her 1994
tax return by the extended due date in Cctober 1995.

On February 23, 1998, nore than two years after the
expiration of the extension period, the IRS sent Harrigill a
notice requesting that she file her 1994 tax return. The notice
advised Harrigill that she had a credit bal ance of $84, 720 and
instructed her to file a return if she wanted a refund or an
application of the credit to another tax year. Harrigill’s
accountant responded with a letter indicating that she woul d seek
an application of the credit.

On Septenber 18, 1998, Harrigill filed her 1994 tax return.
In the return, Harrigill clainmed that she had nade paynents
totaling $91, 109, which included the $79,500 that she had sent to
the IRS with her Form 4868. The $79,500 was |isted on Line 57 of
the return as an “[a]nmount paid with Form 4868 (extension
request).” Harrigill clainmed that she had overpaid her taxes for
1994, and she requested that $61, 741 of the overpaynent be
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applied to her estimated taxes for 1995. The IRS treated the
1994 return as a tinely-filed admnistrative request for credit
of an overpaynent.! After applying the appropriate anount of
Harrigill’s paynents to her 1994 tax liability, the IRS conplied
wth Harrigill’s request and transferred the anount overpaid
($61, 741) as a credit to her estimated taxes for 1995.

Harrigill also mssed the due date to file her 1995 tax
return. On or before April 15, 1996, Harrigill submtted a Form
4868 application for a four-nonth extension to file her 1995
return. She subsequently filed a request for an additional two-
mont h extensi on, which was granted, making her 1995 tax return
due on October 15, 1996. However, she did not file her 1995 tax
return until Decenber 4, 2000. Harrigill’s 1995 return showed
the $61, 741 credit carried forward fromthe 1994 return,
estimated an over paynent of $62, 791, and requested that the
over paynent anount be applied as a credit to her estimted tax
for 1996.°

The I RS denied Harrigill’ s request for application of credit
to her 1996 taxes on the ground that 26 U S.C. § 6511(b)(2)(A

limted the anobunt of the credit application to the anount of

. Even though Harrigill’s 1994 tax return itself was not
tinmely, the governnent concedes that an untinely return can, and
did in this case, function as a tinely admnistrative claimfor
refund or application of credit.

2 The governnent al so concedes that Harrigill’s 1995 tax
return, like her 1994 tax return, functioned as a tinely
admnistrative claimfor refund or application of credit.
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taxes that Harrigill had paid within the three and a half years
prior to her filing of her 1995 return on Decenber 4, 2000.
Because Harrigill had not paid any taxes within that period, the
| RS determ ned that the maxi mum anount of the credit was zero.

Harrigill filed suit in the United States District Court for
the Southern District of M ssissippi, seeking a refund of
$62,568. The governnent noved for summary judgnent, arguing,
inter alia, that Harrigill’s recovery was capped at zero by the
8 6511(b)(2)(A) | ook-back period because she had not paid any
taxes within the three and a half years prior to filing her
claim Harrigill responded that 8§ 6511(b)(2)(A) did not bar her
cl ai m because her $79,500 rem ttance towards her estinmated 1994
liability was a “deposit” and not a “paynent.” She further
argued that it becane a paynent only when she filed her 1994 tax
return in Septenber 1998. Thus, she clained that because she
“pai d’ her taxes in Septenber 1998, she had paid sufficient taxes
within the relevant | ook-back period (between June 4, 1997 and
Decenber 4, 2000).

The district court agreed with Harrigill and denied the
governnent’s notion for summary judgnent. The court found that
Harrigill’s April 15, 1995 rem ttance of $79,500 acconpanyi ng her
extensi on application was a “deposit” rather than a “paynent.”
Specifically, the court found that Harrigill’s intent reveal ed
that her remttance was a deposit under the fact-and-
ci rcunst ances approach taken by the Tax Court in R snman v.
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Commi ssioner, 100 T.C. 191 (1993). The district court noted

Harrigill’s explanation that she nade the rem ttance because she
was having difficulties with her business partner (who was al so
her ex-husband), and she feared that she m ght not have the funds
to pay her taxes in the future. The court also construed the
| RS s February 23, 1998 letter, which requested that Harrigil
file her 1994 return and noted that she had a credit bal ance, as
signifying that the I RS considered the remttance to be a deposit
rat her than a paynent.

Harrigill subsequently filed her own notion for summary
j udgnent, and the governnent renewed its notion for summary
judgnent. The district court declined to consider the
governnent’s renewed notion and instead granted sumrmary judgnent
in favor of Harrigill. The district court entered judgnent for
Harrigill and granted her a refund for an overpaynent of $62, 586
plus interest running from Decenber 4, 2000. The governnent now
appeal s fromthat judgnent.

1. DI SCUSSI ON

This court reviews a grant of sunmary judgnent de novo,

applying the sane standard as the district court. Perez v.

United States, 312 F.3d 191, 193 (5th G r. 2002) (per curiam

Summary judgnent is proper when the record, viewed in the |ight
nost favorable to the nonnoving party, denonstrates that no
genui ne issue of material fact exists and that the novant is

entitled to judgnent as a matter of law See FED. R Cv. P.
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56(c); see also Blowv. Gty of San Antonio, 236 F.3d 293, 296

(5th Gr. 2001). “The noving party is entitled to a judgnent as
a matter of law [if] the nonnoving party has failed to nake a
sufficient showing on an essential elenent of her case with

respect to which she has the burden of proof.” Celotex Corp. v.

Catrett, 477 U S. 317, 323 (1986) (internal quotation marks
omtted). |In this case, neither party argues that there is a
gquestion of fact; both parties argue that they are entitled to
judgnent as a matter of |aw.

In the present case, Harrigill challenges the IRS s deni al
of her claimfor application of credit from her overpaynent of
her 1995 taxes to her 1996 tax liability. She filed this claim
with the RS on Decenber 4, 2000, when she filed her 1995 tax
return claimng an overpaynent of her 1995 taxes and requesting
that the overpaynent be applied to her 1996 tax liability. As
the Suprenme Court has stated:

| nternal Revenue Code 8 6511(b)(2)(A) inposes a ceiling

on the anount of credit or refund to which a taxpayer is

entitled as conpensation for an overpaynent of tax:

“[T] he anobunt of the credit or refund shall not exceed

the portion of the tax paid wthin the period,

i mredi ately preceding the filing of the claim equal to

3 years plus the period of any extension of time for

filing the return.”

Baral v. United States, 528 U S. 431, 432 (2000) (quoting 26

US C 8 6511(b)(2)(A)) (alteration in original).® Because

3 Section 6511(b)(2)(A) provides in full:
(2) Limt on anmount of credit or refund.--
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Harrigill received a four-nonth extension and then an additi onal
two-nonth extension to file her 1995 tax return, the applicable
| ook-back period under 8 6511(b)(2)(A) runs three years and six
mont hs back fromthe date that she filed her claim Accordingly,
Harrigill’s recovery is limted to the portion of the tax that
she paid during the period running from Decenber 4, 2000 back to
June 4, 1997

The pertinent question here is whether Harrigill paid any of
the taxes that she seeks to recover during the applicable | ook-
back period. For the purposes of 8 6511(b)(2)(A), a paynent of
estimated tax is deened to have been made on the due date of the

tax return for that year. See 26 U S.C. § 6513(b).* Thus, the

(A) Limt where claim filed within 3-year
period.--1f the claim was filed by the
taxpayer during the 3-year period prescribed
i n subsection (a), the amount of the credit or
refund shall not exceed the portion of the tax
paid within the period, inmediately preceding
the filing of the claim equal to 3 years plus
the period of any extension of tinme for filing
the return. If the tax was required to be paid
by nmeans of a stanp, the anount of the credit
or refund shall not exceed the portion of the
tax paid within the 3 years inmmediately
preceding the filing of the claim

4 Section 6513(b) provides:

(b) Prepaid incone tax.--For purposes of section 6511 or
6512- -

(1) Any tax actually deducted and w thhel d at

the source during any calendar year under

chapter 24 shall, in respect of the recipient

of the incone, be deened to have been paid by

him on the 15th day of the fourth nonth

followng the close of his taxable year with
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government argues that under 8 6513(b), the taxes that Harrigil
seeks to recover were deened paid on April 15, 1996.°

Accordi ngly, the governnment contends that Harrigill made no
paynment within the applicable | ook-back period and that she is
therefore barred fromrecovery.

Harrigill argues that the district court properly granted
summary judgnent in her favor. Specifically, she clains that the
district court properly determ ned that under the R sman facts-
and-ci rcunst ances test, her April 15, 1995 rem ttance of $79, 500

towards her estimated 1994 liability, which acconpani ed her Form

respect to which such tax is allowable as a
credit under section 31.

(2) Any anount paid as estimated incone tax
for any taxable year shall be deened to have
been paid on the last day prescribed for
filing the return under section 6012 for such
t axabl e year (determ ned wi thout regard to any
extension of tinme for filing such return).

(3) Any tax wthheld at the source under
chapter 3 shall, in respect of the recipient
of the incone, be deened to have been paid by
such recipient on the | ast day prescribed for
filing the return under section 6012 for the
t axabl e year (determ ned wi thout regard to any
extension of tinme for filing) wth respect to
whi ch such tax is allowable as a credit under
section 1462. For this purpose, any exenption
grant ed under section 6012 from the
requirenent of filing a return shall be
di sregar ded.

5 Harrigill’s 1995 taxes were paid by w thhol di ngs and by
her request, on her 1994 return, that the overpaynent of her 1994
taxes be credited to her estimated taxes for 1995. Thus,
according to the governnent, the w thhol dings were deened paid on
April 15, 1996 under 8 6513(b)(1), and the estimated taxes were
deenmed paid on April 15, 1996 under 8§ 6513(b)(2).
- 8-



4868, was a “deposit” and not a “paynent.”® She clains that
because that remttance is properly viewed as a deposit,

8 6513(b) does not deem her paynent to have been nade on Apri

15, 1996 because 8§ 6513(b) is applicable only to paynents of
estimated taxes, not to deposits. Therefore, she clains that she
paid her 1994 taxes on Septenber 18, 1998, when she filed her
1994 tax return. Accordingly, she argues that she paid
sufficient taxes within the rel evant | ook-back period. The
gover nnment responds that the district court erred in
characterizing Harrigill’s remttance as a deposit because
remttances made with Form 4868 extension applications should be
consi dered paynents as a nmatter of |law and that the R snman
court’s facts-and-circunstances approach is erroneous.’

We find it unnecessary, however, to deci de whet her

6 We note that after the Suprene Court deci ded Rosennan
v. United States, 323 U. S. 658 (1945), the Fifth Crcuit adopted
the rule that all remttances were deened deposits, and not
paynments, until an assessnent of liability had been nade. See,
e.q., Thomas v. Merchantile Nat’'l Bank, 204 F.2d 943, 944 (5th
Cr. 1953); Ford v. United States, 618 F.2d 357, 358-61 (5th Cr
1980). However, both parties agree that this line of authority
recently has been abrogated by Baral, 528 U S. at 435-39, in
whi ch the Suprene Court rejected the notion that a remttance is
never a paynment until an assessnent has been nade.

! A nunber of other courts have adopted the governnent’s
position. See, e.qg., Dantzler v. I.R S., 183 F. 3d 1247 (1l1th
Cr. 1999); Ertman v. United States, 165 F. 3d 204, 207 (2d G
1999); Ot v. United States, 141 F.3d 1306, 1309 (9th Cir. 1998);
Gabel man v. Conmm ssioner, 86 F.3d 609, 611-12 (6th G r. 1996);
see also VanCanagan v. United States, 231 F.3d 1349, 1352-54
(Fed. Cir. 2000) (pretermtting the question of whether a Form
4868 rem ttance is always a paynent under 8 6513(b) because the
facts and circunstances of the remttance denonstrated that the
remttance clearly was a paynent).
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Harrigill’s remttance acconpanyi ng her Form 4868 application was
a deposit or a paynent as a matter of |law. Regardl ess of whether
the remttance acconpanying the April 15, 1995 Form 4868 was a
deposit or a paynent, we agree with the governnent that
Harrigill’s application of credit to her 1995 taxes, which she
requested in her 1994 tax return filed in Septenber 1998,
constituted a paynent of her estimated 1995 taxes, not a deposit.
The governnent points to 26 U . S.C. 8§ 6402(a), which confers broad
authority on the RS to credit any overpaynent agai nst any
outstanding liability. More specifically, 8 6402(b) authorizes
the IRS to credit overpaynents against the estimated tax for a
succeedi ng tax year pursuant to procedures established by
regul ation. The relevant regulations indicate that applications
of overpaynent credit are deened paynents of estinmated incone
tax. For exanple, 26 CF.R § 301.6402-3(a)(5) provides:

A properly executed individual . . . original incone tax

return or an anended return . . . shall constitute a

claimfor refund or credit within the neaning of section

6402 and section 6511 for the anount of the overpaynent

di scl osed by such return (or anended return). . . . A

return or amended return shall constitute a claim for

refund or credit if it contains a statenent setting forth

t he anobunt determ ned as an overpaynent and advi sing

whet her such anount shall be refunded to the taxpayer or

shall be applied as a credit against the taxpayer's

estimated inconme tax for the taxable year immediately
succeedi ng the taxable year for which such return (or

anended return) is filed. |1f the taxpayer indicates on
its return . . . that all or part of the overpaynent
shown by its return . . . is to be applied to its

estimated incone tax for its succeeding taxable year,
such indication shall constitute an el ection to so apply
such overpaynent, and no interest shall be allowed on
such portion of the overpaynent credited and such anpunt
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shall be applied as a paynent on account of the esti nated
i ncone tax for such year or the install nents thereof.

(enphasi s added). Moreover, 8 6513(d) al so supports the
conclusion that Harrigill’'s application of credit fromher 1994
taxes to her 1995 taxes was a paynent of her estimated 1995

t axes:

(d) Overpaynent of incone tax credited to estimated
tax.--1f any overpaynent of incone tax is, in accordance
wth section 6402(b), claimed as a credit against
estimated tax for the succeeding taxable year, such
amount shall be considered as a paynent of the incone tax
for the succeeding taxable year (whether or not clained
as a credit in the return of estimted tax for such
succeedi ng taxable year), and no claim for credit or
refund of such overpaynent shall be allowed for the
taxabl e year in which the overpaynent arises.

26 U.S.C. 8 6513(d) (enmphasis added). Furthernore, Harrigill’s
application of credit fromher 1994 taxes to her 1995 taxes
clearly was not a deposit as contenplated by IRS procedure. See,
e.d., Rev. Proc. 84-58, 1984-33 |.R B. 9.8 In Gabel nan, the
Sixth Grcuit concluded that the Form 4868 rem ttance was not a
deposit under this procedure because the I RS had not chal |l enged
the taxpayer’s determ nations and representati ons and because the
t axpayer therefore had not submtted the remttance in an effort

to stop any penalties fromaccunul ating. Gabel nan v.

Commi ssioner, 86 F.3d 609, 612-13 (6th Cr. 1996); see also

Baral, 528 U.S. at 439 n.2 (describing deposits as “rem ttances

of any sort of tax by a taxpayer under audit in order to stop the

8 We note that on March 28, 2005 (after the tinme of the
events relevant to this appeal), Rev. Proc. 2005-18, 2005-13
| . R B. 798, was published, superceding Rev. Proc. 84-58.
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running of interest and penalties”). Simlarly, Harrigill did
not apply the credit fromher 1994 taxes to her 1995 taxes to
stop penalties fromaccruing in relation to an I RS chal | enge of
her determ nations and representations. Thus, we agree with the
governnent that Harrigill’s application of credit to her 1995
taxes was a paynent of her estimated 1995 incone tax, as opposed
to a deposit.

Harrigill also argues that 8 6513(b) does not apply here
because that subsection is entitled “Prepaid i ncone tax.” She
asserts that the provision therefore applies only to situations
in which the taxpayer nakes the paynent before the due date of
the tax return. Accordingly, she argues that if the IRSis
correct that she paid her 1995 taxes in Septenber 1998 by filing
her 1994 tax return seeking application of credit, her paynent
was not for “prepaid inconme tax” because April 15, 1996 had
al ready passed. W are unconvinced by Harrigill’s argunent. The
sol e basis of her argunent is the heading of 8 6513(b). However,
we need not turn to the statute’ s headi ng because the text is
unanbi guous--it clearly applies to “[a]ny anbunt paid as
estimated incone tax for any taxable year . . . .7 26 US.C

8 6513(b)(2); see also United States v. Carrillo-Col nenero, 523

F.2d 1279, 1283 (5th Cr. 1975) (“Since the text of the statute
is plain and unanbi guous, there is no call to resort to its

heading to aid in construing it.”); Hodges v. United States, 223

F.2d 140, 145 (5th Gr. 1955). Furthernore, we note that the
-12-



Second Circuit has rejected a simlar argunent regarding the

title of 8§ 6513(b) on a nunber of grounds. See Ertman v. United

States, 165 F.3d 204, 208 (2d Gr. 1999). Thus, we are persuaded
that 8 6513(b) applies to Harrigill’s application of credit to
pay her estimated 1995 tax.

For the purposes of 8 6511(b)(2)(A), Harrigill’'s paynent of
her estimated 1995 incone tax is statutorily deemed by § 6513(b)
as havi ng been nmade on the due date of the return w thout
extension, i.e., on April 15, 1996. See 26 U.S.C. § 6513(b);
Baral, 528 U.S. at 433-35. Because this date falls outside of
t he | ook-back period of Decenber 4, 2000 to June 4, 1997
cal cul at ed above, none of the taxes that Harrigill seeks to
recover were paid within the applicabl e | ook-back period under
8§ 6511(b)(2)(A). Harrigill’s recovery therefore is limted by
statute to zero, and the governnent is entitled to judgnent as a
matter of |aw.

[11. CONCLUSI ON

For the reasons stated above, we VACATE the judgnent of the
district court and REMAND this case to the district court with
instructions to enter judgnent in favor of the governnment. Costs

shal |l be borne by Harrigill.
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