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Appel I ant Jesus Mortera-Cruz (Mortera) appeal s t he deci si on of

§ 1182(a)(9) (O (i)(1). W affirm

Facts and Proceedi ngs Bel ow

| mm gration Appeals (BIA) dismssing his petition for
adjustnment of status under 8 U. S.C. 8§ 1255(i)(1)(A) (i) on the

ground that he is inadm ssible to the United States under 8 U. S. C



Mortera is a native and citizen of Mexico. He entered the
United States illegally for the first tine in Novenber of 1996.
On March 28, 2001, he married Margarita Mortera, who was then a
| awf ul pernmanent resident and has since becone a naturalized
citizen. Shortly after their marriage, Ms. Mrtera filed a
petition with the Inmgration and Naturalization Service (INS)
for an inmm grant visa for her husband. This petition was
received by the INS on April 28, 2001.

At sonme undeterm ned point after Novenber 1996, Mortera |eft
the United States and illegally reentered on June 10, 2001.
Nearly a year later, on April 16, 2002, Mdrtera was convicted, on
his guilty plea, by the United States District Court for the
Northern District of Texas, of violating 8 U S.C. §8 1325(a) by
illegally entering the United States w thout inspection on June
10, 2001. On May 10, 2002, the Immgration and Custons
Enf orcenent (1 CE)! agency of the Departnent of Honel and Security
(DHS) served Mortera with a Notice to Appear (NTA), alleging that
he was subject to renoval under 8 U.S.C. § 1182(a)(6)(A) (i) as an

alien present in the United States w thout having been admtted

'!On March 1, 2003, the INS ceased to exist. |Its duties were
assigned to two agencies within the newy created Departnent of
Honel and Security (DHS): |Inmm gration and Custons Enforcenent
(ICE) and Citizenship and Imm gration Services. See Honel and
Security Act of 2002, Pub. L. No. 107-296, 8§ 471(a), 116 Stat.
2135, 2205 (Nov. 25, 2002).



or parol ed.?

In response to the NTA, Mrtera appeared before an
imm gration judge (1J) on Septenber 25, 2002. Mrtera nmaintained
that the NTA was in error insofar as it alleged that he illegally
entered the United States on June 10, 2001. Through counsel, he
contended that his first and only illegal entry occurred in |ate
1996 and his plea to the contrary before the district court was
i nadvertent. Wth the consent of the DHS, the |IJ anended the NTA
by interlineation to reflect Mirtera s representation that the
operative date should be in 1996, not 2001. The IJ then found
Mortera subject to renoval in light of his adm ssion that he had

in fact entered illegally in 1996. Mortera then requested

2 Section 1182(a)(6)(A) (i) provides:
“8§ 1182. Inadissible aliens
(a) Classes of aliens ineligible for visas or adm ssion

Except as otherwi se provided in this chapter,
aliens who are inadm ssible under the foll ow ng
paragraphs are ineligible to receive visas and
ineligible to be admtted to the United States:

(6) Illegal entrants and imm gration violators
(A) Aliens present w thout adm ssion or parole
(i) I'n General

An alien present in the United
States without being admtted or
parol ed, or who arrives in the
United States at any tinme or place
ot her than as designated by the
Attorney General, is inadmssible.”
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perm ssion to adjust his status under 8 U.S.C. 8§ 1255(i)(1)(A) (i)
to that of a lawful pernmanent resident on the basis of his wife's
pendi ng visa application for him The 1J granted Mirtera a
recess to pursue that option.

Mortera next appeared before the IJ on August 29, 2003, this
time with a valid spousal visa, which I CE had approved on March
27, 2003. The DHS contended that Mortera was not eligible to
adj ust his status under section 1255(i)(1)(A) (i) because he was
i nadm ssible under 8 U.S.C. 8§ 1182(a)(9) (O (i)(l). Section
1182(a)(9) (O (i) (1) states that aliens are inadm ssible if they
have nore than one year of unlawful presence in the United States
and thereafter illegally enter or reenter the United States

wi t hout being admtted.® Mortera, the DHS argued, fell under

3 Section 1182(a)(9)(C provides:

“8§ 1182. Inadm ssible aliens

(a) Classes of aliens ineligible for visas or adm ssion
Except as otherwi se provided in this chapter [8

U S C 88 1101-1537], aliens who are inadm ssibl e under

the foll owi ng paragraphs are ineligible to receive

visas and ineligible to be admtted to the United
St at es:

(C Aliens unlawfully present after previous
i mm gration violations

(i) I'n general

Any alien who -



section 1182(a)(9) (O (i)(1) because he entered illegally in
Novenber of 1996, and then reentered illegally on June 10, 2001,
after he had accunul ated nore than one year of illegal presence.
The DHS took the position before the IJ that an alien subject to
section 1182(a)(9) (O (i)(l) was ineligible to adjust his status
under section 1255(i)(1)(A) (i) to that of a |lawful pernmanent
resi dent.

Mortera responded once again stating that his 2002
conviction did not accurately reflect his conduct because he only

once entered the United States illegally and that entry occurred

(1) has been unlawfully
present in the United States for an
aggregate period of nore than 1
year, or

(I'l) has been ordered
renoved
under section 1225(b) (1) of this
title, section 1229a of this title,
or any other provision of |aw,
and who enters or attenpts to reenter the United States
W t hout being admtted is inadm ssible.

(ii1) Exception

Cl ause (i) shall not apply to
an alien seeking adm ssion nore
than 10 years after the date of the
alien’ s | ast departure fromthe
United States if, prior to the
alien’ s reenbarkation at a pl ace
outside the United States or
attenpt to be readmtted froma
foreign contiguous territory, the
Attorney General has consented to
the alien’ s reapplying for
adm ssion.”



in 1996, so he was not subject to section 1182(a)(9) (O (i) (Il)
because he did not enter the United States wi thout being admtted
after he had been unlawfully present in the United States for
nmore than one year. The IJ, now faced with an objection fromthe
DHS, was no longer willing to credit Mrtera s account of the
facts, and ruled that Mortera was collaterally estopped from
denying the truth of the material allegations underlying his
conviction. The |J then ruled in favor of the DHS, concl uding
that Mortera was i nadm ssible under section 1182(a)(9)(CO (i)(1)
and, as a consequence, was ineligible to adjust his status under
section 1255(i) to that of a |awful permanent resident. The IJ
al so denied Mdrtera the opportunity to renove hinself
voluntarily, deciding he was untrustworthy because he had
fraudul ently used soneone else’s green card to obtain work.
Mortera then appealed to the BI A which, on March 5, 2004,
affirmed the decision of the IJ and dism ssed the appeal. In
affirmng the IJ, the BIA drew two inportant concl usions of |aw
(1) 8 US.C. 8 1255(i)(21)(A) (i), which allows certain physically
present aliens “who entered the United States w thout inspection”
to adjust their status to that of a |awful permanent resident,
applies only to aliens whose sole statutory ground of
inadm ssibility is established nerely by their having nade a

single entry without inspection (e.g., those who are rendered

i nadm ssible only by 8§ 1182(a)(6)(A) (i), see note 2 supra); and



(2) the “[e] xcept as ot herw se provided” clause of 8 U S.C. §
1182(a) does not waive the inadmssibility created by section

1182(a)(9) (O (i) (1) (see note 3, supra) and thereby permt such

an inadm ssible alien to adjust his or her status under section
1255(i) (1) (A)(i). It is fromthis disposition that Mrtera now
appeal s. *
St andard of Revi ew
The BIA's conclusions of |aw are revi ewed de novo, “although
with the usual deference to the [BIA's] interpretation of
anbi guous portions of the Act in accordance with Chevron U S A

Inc. v. Natural Resources Defense Council, 467 U. S. 837 (1984).”

“ Before the BIA Mortera also argued that the 1J had erred
in finding that Mortera had entered the United States w thout
being admtted in June 2001 or at any tine other than his initial
entry into the United States in Novenber 1996, and that, because
Mortera’ s only entry into the United States was his entry
(W thout inspection) in Novenber 1996, he did not enter the
United States w thout adm ssion after having been unlawful |y
present therein for nore than one year and accordi ngly he was not
within the ternms of 8 1182(a)(9) (O (i)(1). This contention was
rejected by the Bl A which found that the 1J correctly determ ned
that Mortera had entered w thout adm ssion in Novenber 1996, and
after remaining unlawfully present in the United States for nore
than one year, had reentered w thout adm ssion in June 2001. In
his appeal to this court, Mrtera does not challenge this
determ nation of the BIA and we accordingly accept it.

Mortera does not fall within the exception to 8
1182(a)(9) (O (i) provided for in § 1182(a)(9)(C (ii) respecting
an alien who has been outside the United States nore than 10
years since his or her |ast departure and has, prior to
attenpting to be readmtted froma foreign contiguous territory,
received the Attorney General’s consent to reapply for adm ssion
(see note 3 supra). Nor has Mdrtera ever contended ot herw se.
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Car baj al -Gonzalez v. INS, 78 F.3d 194, 197 (5th G r. 1996). To
warrant deference, the BIA's interpretation of anbiguities in the
| aw nust be reasonable. Lopez-Gonez v. Ashcroft, 263 F.3d 442,
444 (5th Gr. 2001). In applying this standard, we are m ndf ul
that the Attorney Ceneral’s construction of immgration lawis
entitled to considerable respect. Gonzalez v. Reno, 212 F.3d
1338, 1349 n. 12 (11th GCr.) (“The authority of the executive
branch in immgration matters stens fromthe primacy of the
Presi dent and ot her executive officials (such as the INS) in
matters touchi ng upon foreign affairs. Respect for the authority
of the executive branch in foreign affairs is a well-established
theme in our law.”) (citing INS v. Aguirre-Aguirre, 119 S. C
1439, 1445 (1999) and United States v. Curtiss-Wight Export
Corp., 57 S. Ct. 216, 221 (1936)), reh’' g denied, 215 F.3d 1243,
cert. denied, 120 S. . 2737 (2000).
Di scussi on
| .

Mortera wants to adjust his status under 8 U S.C. 8§
1255(i)(1)(A) (i) fromthat of an illegal alien to that of a
| awf ul permanent resident. Section 1255(i), titled *Adjustnment
of status of certain aliens physically present in United States,”
provides in relevant part:

“(1) Notwi thstanding the provisions of subsections (a)

and (c) of this section, an alien physically present in
the United States —



(A who -
(i) entered the United States w thout
i nspection; or
(ii) is within one of the classes
enunerated in subsection (c) of this section; and
(B) who is the beneficiary [of a spousal visa
i ssued under 8 U.S.C. 8§ 1153(d)]
may apply to the Attorney Ceneral for the adjustnent of
his or her status to that of an alien lawfully admtted
for permanent residence.”®

The Attorney CGeneral may then grant the application if, inter
alia, “the alien is eligible to receive an immgrant visa and is

adm ssible to the United States for permanent residence[.]” 8

®8 U.S.C. 8§ 1255(a) provides:

“8§ 1255. Adjustment of status of nonimmgrant to that
of person admtted for pernmanent residence

(a) Status as person admtted for pernmanent residence
on
application and eligibility for inmmgrant visa

The status of an alien who was inspected
and admtted or paroled into the United
States nmay be adjusted by the Attorney
General, in his discretion and under such
regul ati ons as he may prescribe, to that of
an alien lawfully admtted for pernanent
residence if (1) the alien nmakes an
application for such adjustnent, (2) the
alien is eligible to receive an inm grant
visa and is adm ssible to the United States
for permanent residence, and (3) an inmm grant
visa is imediately available to himat the
time his application is filed.”

8 U S.C. 8 1255(c) (entitled “Alien crewren, aliens
continuing or accepting unauthorized enpl oynent, and aliens
admtted in transit wi thout visa”) provides that “Subsection (a)
of this section shall not be applicable to (1) an alien crewran;

[listing seven other sets of aliens mnth|n t he general
categor|es stated in subsection (c)’'s title].
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US C 8 1255(i)(2)(A) (enphasis added).

The Governnent does not dispute that Mortera is physically
present in the United States or that he is the beneficiary of a
val i d spousal visa. The Governnent maintains, however, that the
Attorney General cannot |lawfully adjust Modrtera's status because,
as the Bl A determ ned, section 1182(a)(9)(CO(i)(l) renders him
inadm ssible to the United States.

The BI A concl uded, as the Governnent now argues, that
Mortera is indeed i nadm ssi bl e under section 1182(a)(9)(CO(i)(1).
Section 1182(a)(9) (0O, titled “Aliens unlawfully present after
previous inmgration violations,” states that any alien who “has
been unlawfully present in the United States for an aggregate
period of nore than 1 year, . . . and who enters or attenpts to
reenter the United States without being admtted is
inadm ssible.” 8 U S.C. 8 1182(a)(9) (O (i)(l) (enphasis added)
(see note 3 above). The Governnent contends that the BIA in
ruling Mortera inadm ssible, was sinply applying the lawin a
manner consistent with its plain | anguage because Mrtera had
accunul ated nore than one year of unlawful presence and he
thereafter commtted an illegal reentry on June 10, 2001.

Mortera does not contend that section 1182(a)(C (i)(l) does
not apply to him- he in effect concedes that it does — but
rather argues that the “except as otherw se provided” prefatory

| anguage in 8 U S.C. 8§ 1182(a) (see note 3 above) inplicitly

10



wai ves this ground of inadm ssibility for purposes of rendering
himeligible for an adjustnent of status under section
1255(i) (1) (A)(i). Section 1182(a) states at the outset that
“[e] xcept as otherw se provided in this chapter, aliens who are
i nadm ssi bl e under the follow ng paragraphs are ineligible to
receive visas and ineligible to be admtted to the United

States.” (enphasis added). This “except as otherw se provided”

| anguage, Montera contends, was inserted by Congress to instruct
courts that conflicts between section 1182(a) and any ot her

provi sion of the Inmigration and Nationality Act (INA), 8 § 1101-
1537, should be resolved in favor of the other provision. See,
e.g., BLACK s LAwDicTioNnaRY 1344 (7th ed. 1999) (defining a savings
clause as a “statutory provision exenpting from coverage

sonet hing that woul d ot herwi se be included.”). Mortera contends
that just such a conflict exists in this case because section
1255(i)(1)(A) (i) provides for the adjustnent of status by a
physically present illegal alien Iike hinself who “entered the
United States w thout inspection” whereas section
1182(a)(9) (O (i) defines himas inadm ssible and therefore
disqualifies himfromadjusting his status. He argues that in
this context the savings clause acts as a waiver of his

inadm ssibility under section 1182(a)(9)(C (i), thereby giving
effect to the otherwise conflicting provision of section

1255(i ) (1) (A) (i) .

11



|1
The general thrust of Montera’s argunent has sone force, as
applied to the ground of inadm ssibility specified in 8 US.C. 8§
1182(a)(6) (A) (i) (entry without inspection; see note 2, supra),
as the Governnent has recognized. |f being inadm ssible by
virtue of section 1182(a)(6)(A) (i) — entry w thout inspection —
of itself precluded an alien fromapplying for adjustnment of
status under section 1255(i)(1)(A) (i) — allowi ng such application
by aliens who “entered the United States w thout inspection” —
then section 1255(i)(1)(A (i) would be a wholly inoperative
nullity. In an effort to avoid treating section 1255(i)(1)(A) (i)
as a nullity, the INS inplenmented a policy under which an alien’s
inadm ssibility under section 1182(a)(6)(A) (i) would not of
itself render the alien ineligible to apply for adjustnent of
status under section 1255(i)(1)(A(i). The Ninth Grcuit
recently summarized the history and rationale of this policy:
“The INS itself has recogni zed the contradiction
created by the statutory terns in [8 U S.C. 88§
1182(a)(6) (A) and 1255(i)]. 1In a legal opinion issued
by the INS's Ofice of General Counsel on February 19,
1997, the agency found that [section 1182(a)(6)(A)] did
not create a statutory bar to adjustnent of status,
stating that,
Based on our review of the rel evant
| egislative history of section [1255(i)], it
is our opinion that Congress's goals in
enacting section [1255(i)] of the Act woul d
not be achieved were the Service to deem
entrants w thout inspection inadm ssible when
they otherwi se qualify for adjustnment of

status under section [1255(i)] of the Act.
Gen. Couns. Mem (Feb. 19, 1997), "Request for Legal

12



Opi nion: The Inpact of the 1996 Act on Section 245(i)
of the Act,"” quoted in 74 No. 11 Interpreter Rel eases
499, 501, INS General Counsel |ssues Inportant Opinion
on EW Eligibility for Adjustnent, March 24, 1997. The
| egal opinion reached this result by focusing on the
"savings clause" to [section 1182(a)], which precedes
the list of classes of inadm ssible aliens by stating
that the follow ng classes are inadm ssible "[e]xcept
as otherwi se provided in this chapter."” [section
1182(a)] (enphasis added). This INS |egal opinion
suggests that [section 1182(a)(6)(A)] does not bar
illegal entrants fromreceiving adjustnent of status as
a matter of |aw

The INS confirnmed the applicability of this
interpretation in a gui dance nmenorandum i ssued to al
field directors and officers by the INS Associ ate
Comm ssioner. See Menorandum by Louis D. Crocetti,
Jr., INS Assoc. Commr (May 1, 1997), reprinted in 2
Bender's Immgration Bulletin 450, 452 (June 1, 1997)
("this new ground of inadm ssibility[§ 212(a)(6)(A) ]
does not disqualify aliens present in the United States
W t hout adm ssion or parole from adjustnent of status
under section 245(i) of the Act"); see also Immgration
Law and Procedure, Vol. 4, 8§ 51.01[2][b], 51-15 n. 41
[ section 1182(a)(6)(A)] "is trunped by a [section
245(i)] filing where it is permssible").

Thus, [section 1182(a)(6)(A)] is not a ground of
inadm ssibility that would categorically bar
[Petitioner]'s application for adjustnent of status.”

Perez- Gonzal ez v. Ashcroft, 379 F.3d 783, 791 (9th Cr. 2004);
see also 74 NO 11 Interpreter Rel eases 499 (March 24, 1997) & 74
NO. 25 Interpreter Releases 1033 (July 7, 1997) (explaining the
| egi sl ative purpose and histories of section 1182's vari ous
subsections).

The BI A essentially took this position in denying adjustnent
of status to Mortera, stating that section 1255(i)(1)(A) (i) “was
meant to provide a one-tine waiver for aliens who entered w thout

i nspection [i.e. aliens who are inadm ssible under section

13



1182(a)(6) (A)(i)], not for aliens with nultiple illegal entries
as described under section 212 [1182](a)(9 (O (i)(l) of the
Act.”®

The precise reach of section 1255(i)(1)(A) (i) is an inplicit
statutory anbiguity the executive branch is authorized to fill.
When Congress has left an inplicit anbiguity such as this one,
the question before us is sinply “whether the [decision of the
Bl A] is based on a perm ssible construction of the statute.”
Chevron, 104 S. C. at 2782. |In answering this question, we
consi der only whether the decision is arbitrary, capricious, or
mani festly contrary to the Inmgration and Nationality Act. [d.
We may not substitute our own preference for a reasonable
alternative fornulated by the BIA. 1d; Nat’'l R R Passenger
Corp. v. Boston & Me. Corp., 112 S. C. 1394, 1401 (1992)
(“Judicial deference to reasonable interpretations by an agency
of a statute that it admnisters is a domnant, well-settled
principle of federal law.”) (citations omtted). The specific
Chevron issue in this case is whether the BI A was acting

arbitrarily when it refused to apply section 1255(i)(1) (A (i) to

®Wiile the BIArefers to “nmultiple” illegal entries, that
was the context of the case before it. As the BIA recogni zed, §
1182(a)(9) (O (i) “also requires” that there be an entry or
reentry after “an unlawful presence in the United States for nore

than 1 year.” The nore than one year unlawful presence

requi renent does not itself require an illegal entry, as it can
arise, for exanple, by overstaying a visa. Here, however, it
arose by presence following the initial illegal entry.

14



Mortera' s inadmssibility under section 1182(a)(9) (O (i)(l) in
the same way it would have applied section 1255(i)(1)(A (i) to
himif he were inadm ssible only by reason of section
1182(a)(6) (A (i).

To answer this question, it is useful to review the history
of these three provisions. Section 1255(i) was enacted in 1994.
Pub. L. 103-317, 8 506(b), Cct. 1, 1994. Under the version of
section 1182 then effective, an alien who was physically present
in the United States pursuant to an entry w thout inspection
coul d adjust his or her status under section 1255(i)(1)(A (i) to
that of a |l awful permanent resident because section 1182 did not
define such an alien as being inadm ssible.” See 8 U S.C. § 1182
prior to April 1, 1997 when Pub. L. 104-208, 8§ 301(c)(1l) becane
effective; 74 NO. 11 Interpreter Releases 499 (March 24, 1997),
Appendi x Il at 3. This changed on April 1, 1997 when the |1l egal
| mm gration Reformand | mm grant Responsibility Act (IR RA) of
1996 took effect and anended 8 U.S.C. 8§ 1182(a)(6)(A)(i) into its
present form which does define aliens who have entered w t hout
i nspection as inadm ssible. Pub. L. 104-208, § 301(c)(1). The
I NS reasoned that the “except as otherw se provided” clause of

section 1182(a) allowed 1255(i)(1)(A (i) to continue to apply to

" However, 8§ 1255(a), as it presently exists, and as it has
exi sted ever since many years prior to 1994, provides for
adj ustnent of status only as to “an alien who was inspected and
admtted or paroled into the United States” and who “is
adm ssible to the United States.” See note 5, supra.

15



aliens who had nerely entered w thout inspection because to
concl ude ot herwi se woul d nean that Congress, in anmendi ng section
1182(a)(6) (A), intended to render section 1255(i)(1)(A) (i)
superfluous and thereby work a maj or change in federal

imm gration policy by excluding all aliens who had entered

W t hout inspection fromadjusting their status.

It is doubtful that this was what Congress intended because,
tellingly, Congress did not repeal section 1255(i)(1)(A) (i) when
it anended section 1182(a)(6)(A) on Septenber 30, 1996 as part of
IIRIRA and in fact, as part of an omni bus appropriations bill,
revised it on the sanme day in small ways such as reformulating
the surcharge for adjusting status. See Pub. L. 104-208, 8§
376(a) (1), Septenber 30, 1996 (substituting “$1,000" in 8 U S. C
8§ 1255(i)(1) for “five tinmes the fee required for the processing
of applications under this section.”). |In addition, the
| egislative history establishes that the rationale for the
anendnent to section 1182(a)(6)(A) was to elimnate certain
procedural advantages sone aliens acquired by entering illegally
rather than taking the lawful route. 74 NO 11 Interpreter
Rel eases 499 (March 24, 1997), Appendix Il at 5 (citing, inter
alia, Matter of Patel, 20 I. & N Dec. 368, 370 (BI A 1991) and
Matter of Estrada-Betancourt, 12 I. & N Dec. 191, 194 (BIA
1967)). The purpose of the Il RIRA change to section

1182(a)(6) (A), in other words, was not to preclude all aliens who

16



had entered w thout inspection fromadjusting their status.
After careful consideration of IIRIRA' s inplications, the INS
steered a m ddl e course, adopting the position that the “except
as ot herw se provided” clause of section 1182(a) in effect waived
the ground of inadmssibility created by section 1182(a)(6)(A).
As a consequence of this waiver, sone aliens who had entered
W t hout inspection, who had been eligible to adjust their status
after 1994 and prior to the Il RIRA anendnent, would still be able
to adjust their status post-11RI RA

Mortera contends that the BIA which rendered its decision
in accordance with this policy, was acting arbitrarily when it
refused to treat section 1255(i) as a waiver of his
inadm ssibility under section 1182(a)(9)(C(i)(l), which was
created by IIRIRA and has no pre-11RI RA anal ogue. He in effect
argues that there is no salient distinction between sections
1182(a)(6) (A) and (a)(9)(C (i), and reasons that if, through
section 1182(a)’s “except as otherw se provided” clause, section
1255(i) (1) (A) (i) waives the inadm ssibility created by section
1182(a)(6) (A) (i), then it should ipso facto al so wai ve the
adm ssibility created by section 1182(a)(9) (O (i).

Mortera finds support for his position in the Ninth
Circuit’s recent Perez-CGonzal ez decision. The Perez-CGonzal ez
court considered, inter alia, whether aliens inadm ssible under

section 1182(a)(9) (O (i) may avail thensel ves of section

17



1255(i) (1) (A) (i) in the sanme way that aliens inadm ssible under
section 1182(a)(6) (A may do so. This was a novel question and,
unli ke the extensive treatnment the INS had given section
1182(a)(6)(A), there is no simlar extensive official literature
on the interplay between sections 1255(i) and 1182(a)(9)(C) (i).
To the extent the INS had addressed this issue, it was in
conclusory terns, see Menorandum by Louis D. Crocetti, Jr., INS
Assoc. Commir (May 1, 1997), reprinted in 2 Bender’s Inmgration
Bull etin 450, 452 (June 1, 1997), which the panel rejected.
Perez- Gonzal ez, 379 F.3d at 792-93. The court held that an alien
i nadm ssi bl e under section 1182(a)(9)(CQ(i)(l11) may adjust his or
her status under section 1255(i) because “[n]Jothing in the
statutory provisions regardi ng adjustnent of status, nor in the
di scussion of its purposes, suggests that aliens who have been
previously deported or renoved are barred fromthis form of
relief.” 1d. at 793.

The Tenth Crcuit also recently addressed the sane basic
gquestion and expressly declined to foll ow Perez- Gonzal ez.
Berrum Garcia v. Confort, 390 F.3d 1158, 1166-1168 (10th Cr.
2004); see also Lattab v. Ashcroft, 384 F.3d 8, 17 (1st Cr

2004) (stating, while considering sonewhat different facts, “we
have grave doubts about the correctness of the Perez-Gonzal ez
court’s conclusion.”). Contrary to the Perez-CGonzal ez court, and

contrary to the position Mixrtera takes before us, the Tenth
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Circuit distinguished the inadmssibility created by different
subsections of section 1182(a). The Berrum Garcia court
concluded that the distinction between applying section 1255(i)
to “one-tine” illegal entrants (under section 1182(a)(9)(B)) but
not those with multiple illegal entries under section
1182(a)(9) (O (i) did not abrogate Berrum Garcia s due process

ri ghts because the statutes nake it clear that Congress

consi dered the conduct at issue in section 1182(a)(9)(C (i) nore
serious than that described in section 1182(a)(9)(B). 390 F.3d
at 1167-1168. The court focused in particular on the fact that
illegal aliens falling under the nore severe section
1182(a)(9) (O (i), to which Mortera is subject, face a lifetine
ban on admi ssibility,® whereas those under section 1182(a)(9)(B)
are inadm ssible only for certain discrete periods based on the
anount of illegal presence they accunulate. This observation |ed
the court to conclude that “Congress did not consider those who
reenter the United States in defiance of a prior deportation

order to be qualified for section 1255(i).” Id. at 1167-68.°

8The alien subject to this lifetine ban may, after ten
years, apply to the Attorney General to have the ban lifted. 8
US C 8 1182(a)(9) (O (ii).

°In the instant case, the basis for Mrtera's
inadm ssibility is 8 1182(a)(9)(C (i) (1), which involves an
illegal reentry after accunul ating nore than one year of illegal
presence, whereas Berrum Garcia was i nadm ssi bl e under 8§
1182(a)(9) (O (i)(1l1). For the purposes of our analysis, this is
a distinction without a difference because both provisions are
subject to the sane default penalty of lifetine inadmssibility.
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We agree with the Tenth Circuit that the conduct proscribed
by section 1182(a)(9) (O (i) is both different fromand nore
cul pabl e than the conduct of a one-tine illegal alien subject to
inadm ssibility under 1182(a)(9)(B)(i) and, by extension, nore
cul pabl e than the conduct of an alien who is inadm ssible only
under section 1182(a)(6)(A)(i).* The extent of the
inadm ssibility created by different immgration violations
denonstrates that Congress intended to treat different violations
differently. In our view, the policy devel oped by the executive
branch, as expressed in the BIA's opinion, is a rational approach
to reconciling the apparent tension in the statutes and in a
reasonabl e way i nplenments the intent of Congress that sone, but
not all, illegal aliens may adjust their status to that of a
| awf ul permanent resident. Unlike section 1182(a)(6)(A) (i),
application of section 1182(a)(9))C (i) to preclude eligibility
for adjustnent of status under section 1255(i)(1)(A) (i) does not
render section 1255(i)(1)(A) (i) a nullity. Not all aliens

covered by section 1255(i)(1)(A) (i) are rendered i nadm ssi bl e by

Al so, the two provisions ((I) and (11)) have the sane single
subject (“Any alien who”) and are but alternate predicates to the
sane single operative phrase, “who enters or attenpts to reenter
the United States without being admtted is inadmssible.” See
note 3 supra.

10 Conpare 8 U.S.C. § 1182(a)(6) (A (i), under which
inadm ssibility is predicated on entry w thout parole or
adm ssion, and 8 U.S.C. § 1182(a)(9)(B)(i), under which
inadm ssibility is based on unlawful presence. Under neither
provision is a second illegal entry an issue.
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section 1182(a)(9) (O (i). W hold, therefore, that the decision
of the BIAis entitled to Chevron deference because the Board was
not acting arbitrarily when it ruled that Mortera, who is
i nadm ssi bl e under section 1182(a)(9) (O (i)(l), is not eligible
to adjust his status under section 1255(i)(1)(A)(i).
Concl usi on
For the foregoing reasons, the decision of the BIAis

AFF| RMED.
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