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DENNI'S, Circuit Judge:

Dorot hy Burnley brought suit in Texas state court

" This revised opinion supersedes, wthout
substanti ve change, the original version issued on
Sept enber 15, 2006, in the followng limted respect:
New footnote one is added to call attention to the
Suprene Court’s recent decisions explaining the proper
usage of the term*“jurisdictional” in certain contexts.
Accordingly, the other footnotes have been renunbered
but not otherwi se altered. These revisions do not
change the substance, analysis or effect of our
deci si on, and we have not reopened the case.



agai nst her enployer, the Cty of San Antonio (“the
Cty”), asserting clains wunder the Anericans wth
Disabilities Act of 1990, 42 U.S.C. 88 12101-12213, the
Texas Commi ssion on Human Rights Act, Tex. LaB. CODE 8§
21.051, and Texas negligence law. She alleged that the
City failed to reasonably accommodate her disability and
that the Gty s negligence caused her nold-induced
respiratory illness. The City renoved the case to federal
court, and, after a trial, a jury returned a genera
verdict acconpanied by interrogatories in Burnley’'s
favor, awardi ng her $165, 000 i n conpensat ory damages. The
clerk prepared a judgnent incorporating the substance of
the jury verdict and entered it in the civil docket on
February 2, 2004. The court did not approve the form of
the judgnment before it was entered by the clerk. Burnley
filed a notion for attorney’' s fees on February 10, 2004.

Several nonths later, on Septenber 16, 2004, the
district court granted Burnley's notion for attorney’'s
fees, awardi ng her $31,530. On October 18, 2004, the Gty
noved the district court to: (1) order under FED. R Cw.

P. (“FRCP") 58(c)(2) that Burnley' s notion for attorney’s



fees have the sane effect under FED. R AppP. P. (“FRAP")
4(a)(4) as a tinely notion under FRCP 59; and (2) approve
the formof a separate docunent judgnent, entered by the
clerk, incorporating the jury verdict. The court granted
both notions on Cctober 18, 2004. Also on October 18,
2004, the clerk entered the judgnent approved as to form
by the court, and the City filed a notice of appeal.
Thus, the time |ine unfol ded as foll ows:

(1) February 2: Jury verdict; clerk’s entry of
j udgnent; no court approval.

(2) February 10: Plaintiff noved for attorney’s
fees under FRCP 54(d)(2).

(3) July 2: 150 days el apsed after clerk’s entry
of judgnent on the verdict.

(4) Septenber 16: Plaintiff’s fee notion
gr ant ed.

(5 COctober 18: Defendant filed, and court
granted, FRCP 58 (c)(2) notion to treat fee
notion as FRCP 59 new trial notion to del ay
running of tinme to appeal.

(6) October 18: Court approved the form of the
judgnent on the nerits entered by the clerk
on February 2, 2004.

(7) October 18: Defendant filed notice of
appeal .



Burnley objects to our exercise of appellate
jurisdiction, contending that the Cty did not file a
tinmely notice of appeal. FRAP 4(a)(1)(A) provides: “In a
civil case except as provided in Rules 4(a)(1)(B),
4(a)(4), and 4(c), the notice of appeal required by Rule
3 nmust be filed with the district clerk within 30 days
after the judgnent or order appealed fromis entered.”
The taking of an appeal within the prescribed tinme is

“mandatory and jurisdictional.”! Budinich v. Becton

! The Suprene Court recently clarified that it has
been “less than neticulous” in its use of the word
“Jurisdictional” to characterize the requirenent of
taki ng an appeal within the prescribed tinme. Eberhart
V. United States, — US ----, 126 S.C. 403, 405
(2005) (di scussing FED. R CRMm P. 33 and 35) (quoting
Kontrick v. Ryan, 540 U.S. 443, 454 (2004)). Such rules
are nore properly called “claimprocessing” rules,
while the |Iabel “jurisdictional” should be reserved
“only for prescriptions delineating the classes of
cases (subject-matter jurisdiction) and the persons
(personal jurisdiction) falling within a court’s
adj udi catory authority.” Eberhart, 126 U S. at 405
(quoting Kontrick, 540 U S. at 455). Neverthel ess, when
an appel lee properly objects to an untinely filed
appeal (as did Ms. Burnley), the court’s duty to
dism ss the appeal is just as mandatory as if the rule
were jurisdictional. See Eberhart, 126 U. S. at 406-7
(when a party objects to a filing as untinely under the
rules of procedure, “the court’s duty to dismss the
appeal [is] mandatory”) (discussing United States v.




Di ckinson & Co., 486 U.S. 196, 203 (1988)(citing FRAP 2,

3(a), 4(a)(1l), 26(b); United States v. Robinson, 361 U. S.

220 (1960); Farley Transp. Co. V. Santa Fe Trail Transp.

Co., 778 F.2d 1365 (9th Cir. 1985)); see Mody Nat. Bank

of Galveston v. CGE Life and Annuity Assur. Co., 383 F.3d

249, 250 (5th Gr. 2004) (“A tinely filed notice of
appeal is an absolute prerequisite to this court's

jurisdiction.”); Halicki v. louisiana Casino Cruises,

Inc., 151 F.3d 465, n.1 (5th Gr. 1998);). The Advisory
Commttee’'s Note under FRAP 3 states:
Rule 3 and Rule 4 conbine to require that a
noti ce of appeal be filed with the clerk of the
district court within the time prescribed for
t aki ng an appeal. Because the tinely filing of a
notice of appeal S ‘mandat ory and
jurisdictional,’ conpliance with the provisions
of those rules is of the utnost inportance.
FRAP 3 advisory commttee’'s note (quoting Robinson, 361
U S 220, 224 (1960)). Although FRAP 2 provides that a
court of appeals may, “to expedite its decision or for
ot her good cause[,] suspend any provision of these rules

In a particular case,” FRAP 26(b) forbids a court to

“extend the tine to file . . . a notice of appeal (except

Robi nson, 361 U.S. 220, 229-30 (1960)).



as authorized inrule 4).” Therefore, under the rules, we
may not hear a case unless we can say that the notice of
appeal has been filed within the tine constraints laid
upon us by FRAP 4. The Advisory Commttee’'s viewthat the
time for filing a notice of appeal requirenent of FRAP 4

Is jurisdictional, “although not determ native, is °of

weight’ in our construction of the Rule.” Torres wv.

Gakl and Scavenger Co. 487 U.S. 312, 316 (1988) (quoting

Mss. Publ’'g Corp. v. Mirphree, 326 U S. 438, (1946)).

In the present case, because the Cty filed its
noti ce of appeal on Cctober 18, 2004, over seven nonths
after the clerk entered the judgnent in the civil docket
on February 2, 2004, it appears that the Cty' s appea
was | ate. The City argues, however, that: (1) the clerk’'s
entry was a nullity and therefore did not cause the tine
for appeal to commence; or, in the alternative, (2) under
the district court’s order of October 18, 2004, the
plaintiff’s post-judgnent notion for attorney’s fees nust
be treated as having the sane effect as a notion for a
new trial, i.e., as delaying the effectiveness of the

entry of judgnent until the court disposed of the notion



on Septenber 16, 2004, resulting in the October 18, 2004
noti ce of appeal being tinely because it was within 30

days of the entry of judgnent.

.

The Gty first argues that the notice of appeal clock
never began to run because the clerk’s entry of judgnent
on February 2, 2004 was invalid due to the court’s
failure to approve of that judgnent as to form as
required by FRCP 58(a)(2)(B)(i). To address this
argunent, we turn to FRCP 58 and FRAP 4, which contain

definitions of “entry” and “tinme of entry” of judgments.?

2 FRCP 58 provides, in pertinent part:
(a) Separate Docunent.

(1) Every judgnent and anended judgnent nust be
set forth on a separate docunent, but a
separate docunent is not required for an order
di sposing of [certain notions under Rul es
50(b), 52(b), 54, 59, and 60].

(2) Subject to Rule 54(b):
(A) unless the court orders otherw se,
the clerk nust, wthout awaiting the
court's direction, pronptly prepare,
sign, and enter the judgnent when:

(i) the jury returns a general



verdi ct,

(ii) the court awards only
costs or a sumcertain, or

(ii1) the court denies all
relief;

(B) the court nust pronptly approve
the formof the judgnent, which the
clerk must pronptly enter, when:

(i) the jury returns a speci al
verdict or a general verdict
acconpani ed by

I nterrogatories, or

(ii) the court grants other
relief not described in Rule
58(a)(2).

(b) Time of Entry. Judgnent is entered for
pur poses of these rules:

(1) if Rule 58(a)(1) does not require a
separate docunent, when it is entered in the
civil docket under Rule 79(a), and

(2) if Rule 58(a)(1l) requires a separate
docunent, when it is entered in the civil
docket under Rule 79(a) and when the earlier of
t hese events occurs:

(A) when it is set forth on a separate
docunent, or

(B) when 150 days have run fromentry
in the civil docket under Rule 79(a).

Simlarly, FRAP 4, provides, in relevant part:



(a) Appeal in a Gvil Case.

(7) Entry Defi ned.

(A) A judgnent or order is entered for
pur poses of this Rule 4(a):

(i) if Federal Rule of Civil
Procedure 58(a) (1) does not
requi re a separate docunent,
when the judgnent or order is
entered in the civil docket
under Federal Rule of G vil
Procedure 79(a); or

(ii) if Federal Rule of G vil
Procedure 58(a)(1l) requires a
separate docunent, when the

j udgnent or order is entered
in the civil docket under
Federal Rule of G vil
Procedure 79(a) and when the
earlier of these events
occurs:

e the judgnent or order is set
forth on a separate docunent,
or

e 150 days have run fromentry
of the judgnent or order in

the civil docket under Federal
Rule of Cvil Procedure 79(a).

(B) Afailure to set forth a judgnent
or order on a separate docunent when
requi red by Federal Rule of G vil
Procedure 58(a)(1l) does not affect the



Both FRCP 58 and FRAP 4 were anended in 2002 to
provide, together with FRCP 79, an integrated system
fostering pronptness, accuracy, certainty and finality in
the entry of judgnents by district courts. FRCP 58 and
FRAP 4 establish the “entry of judgnent” by the district
court as the triggering event for the beginning of
tolling periods for the filing of notices of appeals and
post -j udgnent notions. Under FRCP 58, in the case of
speci fied unconplicated orders, verdicts and judgnents,
judgnment is deened entered by the court when the clerk
makes an entry of it under FRCP 79(a) showng its nature
and substance in the civil docket. See FRCP 58(a)(2)(A,
(b)(1). In the case of certain nore conplicated verdicts
and other grants of relief, judgnent is deened entered by
the court when the earlier of two events occurs: (1) when
It is set forth on a separate docunent approved by the
court and entered under FRCP 79(a); or (2) when 150 days

have run from the clerk’s entry of its nature and

validity of an appeal fromthat
j udgnent or order.

10



substance under Rule 79(a). See FRCP 58(a)(1), (a)(2)(B),
(b)(2); see also FRAP 4(a)(7)(B) (noting that a failure
to set forth a judgnent on a separate docunent does not
affect the validity of an appeal fromthat judgnment).

I n applying these provisions to the case at hand, it
IS inportant to note that FRCP 79(a) authorizes and
requires the clerk to make entries of all “orders,
verdi cts and judgnents” and the “substance of each order
or judgnent of the court.”® Thus, even when the court
fails to pronptly approve the formof a separate docunent
j udgnent under FRCP 58(a)(2)(B), as in the present case,
the clerk is required and authorized to make such an

entry. Further, when the court fails to pronptly approve

3 FRCP 79, in pertinent part, provides:

“The clerk shall keep a book known as "civil

docket™ . . . and shall enter therein each
civil action to which these rul es are made
applicable. . . . Al papers filed with the

clerk, all process issued and returns nade
t hereon, all appearances, orders, verdicts, and
judgnents shall be entered chronologically in
the civil docket. . . . These entries shall be
brief but shall show the nature of each paper
filed or wit issued and the substance of each
order or judgnent of the court and of the
returns show ng execution of process.

11



a judgnent as required by Rule 58(a)(2)(B), the rules
require that if the court subsequently approves the form
of a separate docunent judgnent before 150 days have run
fromthe clerk’s initial entry in the civil docket under
Rul e 79(a), the judgnent set forth on a separate docunent
approved by the court shall be entered in the civil
docket by the clerk and will supplant the clerk’s initial
entry pertaining to that judgnent. See FRCP 58(b)(2)(i);
16A CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE §
3950.1 (3d ed. Supp. 2006) (“[T]he deadlines in Rule
4(a)(1) wll begin to run 150 days after the judgnent or
order is entered in the civil docket (or when the
judgnent or order is actually set forth on a separate
docunent, if that occurs before the 150th day).”).

In the present case, because the jury returned a
general verdict acconpanied by interrogatories, FRCP
58(a)(2)(B)(i) required that the court pronptly approve
the formof the judgnent in a separate docunent, and that
It be pronptly entered by the clerk. The court failed to
pronptly approve the formof the judgnent at that tine.

Nonet hel ess, the clerk, under FRCP 79(a), pronptly nade

12



an entry in the civil docket in the formof a judgnent on
the verdict showng the nature and substance of the
verdict in Burnley's favor against the Cty. Accordingly,
under FRCP 58(b)(2)(B), when 150 days had run from the
clerk’s entry in the civil docket under FRCP 79(a), the
clerk’s entry by law constituted the entry of judgnent of
the court for purposes of FRCP 58 and other Federal
Rul es. Because the clerk’s entry under FRCP 79(a) was
recorded on February 2, 2004, the entry of judgnent of
the court 150 days later fell on July 2, 2004.“ Thus, the
City of San Antonio’s notice of appeal, filed on QOctober
18, 2004, was filed nore than 30 days after the entry of
the judgnent of the court and was not tinely under FRAP
4(a) (1) (A .

The City acknow edges that its notice of appeal was

not filed within 180 days (150 days under the cap plus

“* As we explain in part Ill, infra, Burnley's
filing of her notion for attorney’'s fees on February
10, 2004 did not have the effect of delaying or
resetting the date of the entry of judgnent, because
the Gty did not nove to have her notion treated as a
Rule 59 notion until after its time for appealing the
judgnent on the nerits had run and the judgnent had
becone definitive and unappeal abl e.

13



the subsequent 30 days in which to appeal) after the
clerk entered the judgnent on the jury verdict in the
civil docket on February 2, 2004. The City argues,
however, that the clerk’s entry of judgnent was invalid
because the court did not approve its form The Gty
relies heavily on the |anguage of FRCP 58(a)(2)(B)(i),
which requires that “the court nust pronptly approve the
form of the judgnent, which the clerk nust pronptly
enter, when . . . the jury returns . . . a genera
verdict acconpanied by interrogatories.” The Cty
contends that because the court did not approve of the
formof the judgnent that the clerk entered in favor of
Burnl ey, and because the verdict was not sinply a general
verdict for which the clerk is required to pronptly
prepare, sign, and enter a judgnent, the clerk was not
authorized to enter anything in respect to Burnley's
verdict in the civil docket. Therefore, the Gty reasons,
the clerk’s entry in the civil docket was a nullity for
pur poses of Rule 58 and could not nmature into an entered
j udgnent upon the passage of 150 days. Consequently, the

City concludes, there was no entry of judgnent until the

14



Cty noved for and obtained the court’s approval of a
separate docunent judgnent on COctober 18, 2004.
Accordingly, the Cty contends, its notice of appeal
filed on Cctober 18, 2004 was tinely and this court has
appel l ate jurisdiction.

The | anguage upon which the Cty relies, however,
must be read in the context of other pertinent provisions
of the Federal Rules described and quoted above, and in
| ight of the history, purpose and design of the 2002
amendnent s, as explained in the Advisory Comrittee Notes.?>
According to the Advisory Commttee, FRCP 58(a) and FRAP
4(a)(7)(4), as anended in 2002, are designed to, inter
alia, work in conjunction wth each other “to ensure that
appeal tinme does not linger on indefinitely.” FRCP 58
advi sory commttee note (2002 Anendnents). In fact, the
City's appeal in the present case raises the identical
gquestion that the drafters addressed in resolving a
circuit split with the 2002 anendnents: “Wen a judgnent

or order is required to be set forth on a separate

> See FRCP 58(a), (b); FRCP 79(a); FRAP 4(a)(7);
FRCP 58 advi sory commttee notes (2002 Anendnents);
FRAP 4 advisory committee notes (2002 Amendnents).

15



docunent under FED. R Gv. P. 58 but is not, does the tine
to appeal the judgnent or order —or the tinme to bring
post -j udgnent notions, such as a notion for a new tri al
under FeED. R Cv. P. 59 —ever begin to run?” FRAP 4
advisory commttee notes (2002 Anendnents). Anong the
circuits, the First Circuit alone had held that parties
will be deened to have waived their right to have a
judgnment or order entered on a separate docunent three
nonths after the judgnent or order is entered in the

civil docket. 1d. (citing Foire v. Wshington County

Cnty. Mental Health Cr., 960 F.2d 229, 236 (1st Cr.

1992)). Although a majority of the circuits had rejected

this “cap” as contrary to the relevant rules, the
Advisory Commttee noted that “no court has questioned
t he wi sdom of i nposing such a cap as a matter of policy.”
Id. Therefore, the drafters of the 2002 amendnents
decided to inpose the 150-day cap provided for by FRCP
58(b)(2)(B) to determne the date of entry of the
j udgnent when the court fails to performits duty to

approve a separate docunent judgnent. The Advisory

Commttee Notes to FRAP 4's 2002 Anendnents state:

16



Both Rule 4(a)(7)(A) and Fed. R. Civ. P. 58 have
been anmended to inmpose such a cap. Under the
anendnents, a judgnent or order is generally
treated as entered when it Iis entered in the
civil docket pursuant to FED. R CQv. P. 79(a).
There is one exception: Wen Feb. R Qv. P.
58(a) (1) requires the judgnent or order to be
set forth on a separate docunent, that judgnent
or order is not treated as entered until 1t iIs
set forth on a separate docunent (in addition to
being entered in the civil docket) or until the
expiration of 150 days after its entry in the
civil docket, whichever occurs first. This cap
will ensure that parties wll not be qgiven
forever to appeal (or to bring a post judgnment
notion) when a court fails to set forth a
udgnent _or order on a separate document in
violation of Fed. R Civ. P. 58(a)(1).

FRAP 4 advisory commttee’'s note (2002 anendnents)
(enphasi s added).

Considering all of the foregoing, we reject the
City's proffered interpretation of Rule 58(a)(2)(B) and
(b)(2)(B) as dianetrically contrary to the text, purpose
and design of the integrated system established by FRCP
58 and 79 and FRAP 4. When the jury returns a verdict, the
clerk is authorized and required to enter a judgnent on
the verdict in the civil docket under FRCP 79(a). Rule
79(a) plainly authorizes and requires the clerk to make

entries in the civil docket in respect to every order,

17



verdi ct and judgnent, not only in respect to dispositions
exenpted from the separate docunent rule under
58(a)(2)(A). In other words, the clerk’s basic authority
and duty in this respect arises primarily from Rule
79(a), not sinply from Rule 58(a)(2)(A). Consequently,
the court’s failure to pronptly approve of the formof a
separate docunent J udgnent as required by Rule
58(a)(2)(B) does not detract fromthe clerk’s i ndependent
authority and duty under Rule 79(a) to pronptly nake the
appropriate entry in the civil docket.

Equally inportant, the Cty's reading of Rule
58(a)(2) (A would render the 150-day cap required by Rule
58(b)(2)(B) neaningless and defeat the purpose of the
2002 anendnents. Under Rule 58(b)(2)(B), the cap only
begins to run upon the clerk’s entry of judgnent in the
civil docket; if the clerk cannot make a valid entry of
j udgnent when the Court defaults onits duty, as the Gty
contends, the cap could never begin to run in the very
cases in which it was intended to apply. See FRAP 4
advi sory comm ttee note (2002 Anendnents) (“This cap w |

ensure that parties wll not be given forever to appeal

18



(or to bring a post judgnent notion) when a court fails
to set forth a judgnent or order on a separate docunent
in violation of FED. R Cv. P. 58(a)(l).”); FRCP 58,
advisory commttee note (2002 anendnents) (noting that
the anendnents are designed “to ensure that appeal tine
does not linger on indefinitely....” ); see also, 16 A
CHARLES ALAN WRIGHT ET AL., supra, 8 3950.2 (“[I]f the judge
does nothing further in the case for 150 days, then it
should occur to even the nost inattentive of appellate
counsel that it is tinme either to seek clarification from
the judge or to file an appeal[,]” and noting “[i]t is
obviously unfair to give a party with sone notice of a
j udgnent |onger to appeal than a party with no notice of
a judgnment. The cap inposed by the Advisory Committee -
under which the 30 (or 60) day deadline to file an appeal
begins to run on the 150th day after the judgnent is
entered in the civil docket - puts a party who | earns of
a judgnent that was not set forth on a separate docunent
in roughly the sane position as a party who does not
| earn of a judgnent at all.”)

For these reasons, we find the City’'s argunent that

19



the clerk’s entry of a judgnent on the verdict on
February 2, 2004 was a nullity to be without nerit.
Al t hough the court did not performits duty to pronptly
approve a separate docunent judgnent, the clerk had
| ndependent authority and a duty to enter the judgnent
based on the verdict in the civil docket. Wen 150 days
passed after February 2, 2004 without the filing of a
separate docunent judgnent the judgnent prepared and
entered by the clerk by |aw was entered as the judgnment
of the court on the nerits on July 2, 2004. Because the
Cty did not file its notice of appeal until October 18,
2004, in excess of 30 days after the entry of the
judgnent, it failed to file a tinely notice of appeal.
Accordingly, unless the City's alternate argunent has

nmerit, we |lack appellate jurisdiction and nust dism ss.

11
Alternatively, the Cty argues that even if the
clerk’s February 2, 2004 entry of judgnent was valid, its
effect as an entry of judgnment under FRAP 4(a)(1l) (A was

del ayed until Septenber 16, 2004, the date upon which the

20



court ruled on Burnley's attorney’'s fee notion. The Cty
contends that this is so because on October 18, 2004, the
Cty, as authorized by FRAP 4(a)(4)(iii), noved under
FRCP 58(c)(2) for and obtained the court’s order that
Burnley’'s FRCP 54(d)(2) attorney’'s fee notion would be
treated as an FRCP 59 notion for newtrial so as to del ay
entry of judgnent on the nerits until the notion for
attorney’s fees had been ruled upon. According to the
Cty, this delayed the entry of judgnent until the date
of the district <court’s ruling awarding Burnley
attorney’s fees on Septenber 16, 2004, thus shortening
the tinme between the entry of judgnent and the notice of
appeal to 30 days. In our opinion, however, the district
court did not have the authority to nodify the finality
or effect of the judgnent on the nerits. That judgnent
was entered on July 2, 2004 and becane unappeal abl e when
the City's tinme for appeal expired on August 2, 2004.
Because of FRAP 3 and 4's mandatory requirenents
pertaining to how to take an appeal and to the tine for
filing a notice of appeal, a court or a party seeking to

extend the tine to file a notice of appeal or to reopen

21



the tine to file an appeal may do so only as provided for
in FRAP 4. FRAP 4 provides that an extension of tine to
file a notice of appeal nmay be granted in accordance with
FRAP 4(a)(5), and that the tine to file an appeal may be
reopened in accordance with FRAP 4(a)(6). Consequently,
a court is not authorized to act outside of these
provisions or to use other rules not adopted for such
purposes to grant an extension or a reopening of a
party’s tinme to appeal. In the present case, of course,
the City did not nove for an extension or reopening of
the tine to appeal in the district court under FRAP

4(a) (5)or(6) and does not base any argunent on them here.

| nstead, the Gty persuaded the district court to act
beyond its authority in issuing an order under FRCP
58(c)(2) on Cctober 18, 2004 that purported to
retroactively delay the finality of the judgnent on the
merits until Septenber 16, 2004. Under FRCP 58(c) (2),
the district court is authorized to order that a pending
notion for attorney’'s fees have the sanme effect under

FRAP 4(a)(4) as a tinely notion under FRCP 59, if the fee

22



notion was tinely filed and if the court acts before a
noti ce of appeal of the nerits judgnent has been filed

and becone effective.® See Moody Nat. Bank of Gal veston,

383 F.3d at 253. Furthernore, FRCP 58(c)(1) makes clear
that the court is authorized to i ssue that order only for
the purpose of delaying entry of judgnent or extending
time for appeal in order to allow the court to tax costs
or award fees before the entry of judgnent on the nerits.

The purpose for which the court is authorized to
I ssue such an order under FRCP 58(c)(2) is further
expl ained by the FRCP 58 Advisory Conmittee’'s Note. It,

provides, in pertinent part:

6 FRCP 58(c) provides:
(c) Cost or Fee Awards.

(1) Entry of judgnent nmay not be del ayed, nor
the tinme for appeal extended, in order to tax
costs or award fees, except as provided in Rule
58(c)(2).

(2) Wien a tinely notion for attorney fees is
made under Rule 54(d)(2), the court nmay act
before a notice of appeal has been filed and
has becone effective to order that the notion
have the sanme effect under Federal Rule of
Appel | ate Procedure 4(a)(4) as a tinely notion
under Rul e 59.

23



Ordinarily the pendency or post-judgnent filing
of a claimfor attorney's fees wll not affect
the time for appeal from the underlying
judgnent. See Budinich v. Becton D ckinson &
Co., 486 U. S. 196 (1988). Particularly if the
claimfor fees involves substantial issues or is
li kely to be affected by the appel |l ate deci si on,
the district court may prefer to defer
consideration of the claimfor fees until after

the appeal is resolved. However, in many cases
it may be nore efficient to decide fee questions
before an appeal is taken so that appeals

relating to the fee award can be heard at the
sane tine as appeals relating to the nerits of
the case. This revision permts, but does not
require, the court to delay the finality of the
judgnent for appellate purposes under revised
FED. R. App. P. 4(a) until the fee dispute is
decided. To acconplish this result requires
entry of an order by the district court before
the tinme a notice of appeal becones effective
for appell ate purposes. If the order is entered,
the notion for attorney's fees is treated in the
sane nmanner as a tinely notion under Rule 59.

FRCP 58 advisory commttee’s note.

Thus, when it appears that judicial efficiency wll
be served, FRCP 58(c)(2) vests the court wth the
authority to delay the finality of the judgnment on the
merits until a disputed fee notion is decided, so that an
appeal relating to the fee award can be heard at the sane
time as an appeal relating to the nerits. O course, as
the Rule indicates, the court is not authorized to act

under FRCP 58(c)(2) if a notice of appeal has been filed
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and has becone effective, because the district court is
divested of jurisdiction upon the effectiveness of the
noti ce of appeal and jurisdiction over the case is then

vested in the appellate court. Ross v. Marshall, 426 F. 3d

745, 751 (5th Cr. 2005), nodified on other grounds on
denial of rehearing, 456 F.3d 442 (5th Gr. 2006).
Consequent |y, the purposes of the FRCP 58(c)(2) order and
Its objective of increased judicial efficiency cannot be
served in such a case.

We concl ude, therefore, that FRCP 58(c)(2), when read
in context wwth FRAP 4(a)(4)(iii), authorizes a district
court to delay the finality of a judgnent on the nerits
only for the purpose of allow ng appeals from both the
nmerits judgnent and the fee judgnent to be taken at the

sane tinme.’” Therefore, when such a delay cannot help

" FRAP 4(a)(4), in pertinent part, provides:

(A) If a party tinely files in the district
court any of the follow ng notions under the
Federal Rules of Cvil Procedure, the tinme to
file an appeal runs for all parties fromthe
entry of the order disposing of the [ast such
remai ni ng noti ons:
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attain that purpose, the court has no reason or authority
to issue such an order. Thus, when an effective appeal
has al ready been taken fromthe nerits judgnent, as FRCP
58(c)(2) expressly notes, the court is not authorized to
attenpt to delay the finality of that judgnent. Further,
even though not expressly noted, when the notion for
attorney’'s fees has already been decided, there is no
need or authority for the court to delay the finality of
the nerits judgnent. Finally, when the nerits judgnent
has al ready becone final and unappeal able, a nere del ay
of that judgnent is no |onger possible, and the court
| acks any authority under FRAP 4(a)(4)(iii) and FRCP
58(c)(2) to nodify the finality or the effect of the

merits judgnent.?

(ii1) for attorney's fees under Rule
54 if the district court extends the
time to appeal under Rule 58[.]

8 See Mendes Junior Int’'l. Co. V. Banco Do Brasil,
S.A., 215 F.3d 306, 311-314 (2d Cir. 2000) (“[We do
not interpret the rules of procedure as allow ng the
court to revive a losing party’ s right to appeal after
both the original appeal period and the perm ssible
grace period have expired. . . . [Such an]
Interpretation is contraindi cated by the | anguage of
Rule 58, is contrary to the purpose of allow ng the
court to cause a Rule 54(d)(2) notion to delay the
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nerits appeal, and is inimcal to the sanctity of final
judgnents, which the strict deadlines inposed by FRAP
4(a) are designed to protect. . . . W see nothing to

i ndi cate that a Rul e 58/ 54/59 order was authorized to
revive a forgone right to appeal. The | anguage of Rule
58 is nore conpatible with the conclusion that a Rule
58/ 54/ 59 order is to be entered, if at all, while there
remains the possibility that a notice of appeal from

t he judgnent, independent of any Rule 58/ 54/59 order,
could at sone point becone effective....[A]cceptance of
[the] contention that a Rule 58/54/59 order can revive
an expired right to appeal would subvert the “certainty
and stability which have hitherto been consi dered of
first inportance in the appellate practice of the
federal courts.”) (internal citations omtted); see
also 16A C. WRIGHT, A. MLLER & E. CooPER, FEDERAL PRACTI CE AND
PROCEDURE § 3950. 3, at 136 n.5 (1999)(“The provisions in
[ FRAP] Rule 4(a) and (b) respecting the grant of
extensions after the expiration of the original appeal
periods were originally developed in response to the
Suprene Court's decision in H Il v. Hawes. . . . [B]y
limting the extension to 30 days, the franmers of the
predecessors of Rule 4(a) and (b) net the objection of
the dissenters in HIll v. Hawes that granting such
relief at any tine after entry of judgnent woul d
disturb the finality doctrine.”); see also, Anerican
Law I nstitute - Anerican Bar Association Conti nui ng
Legal Education, Gvil Practice and Litigation
Techniques in Federal and State Courts; Draft Mnutes -
Gvil Rules Advisory Commttee, COctober 23-25, 2005,
SL081 ALI-ABA 207, 230. (Discussing “a bizarre
possibility” simlar to the district court’s Rule
58(c)(2) order in the present case: “[t]his reading
woul d establish discretionary authority to revive
expired appeal tinme long after the opposing parties had
t hought the case concluded. Presunmably trial courts
woul d sel dom grant such orders, but any such order
woul d run contrary to the general purposes and
character of Appellate Rule 4."); cf., WKkol ex rel.
Wkol v. Birm ngham Pub. Sch. Bd. of Educ., 360 F.3d
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Accordi ngly, the district court exceeded its
authority under FRCP 58(c)(2) in its COctober 18, 2004
order purporting to revive and retroactively delay the
Cty's time to appeal from the judgnent on the nerits
after that judgnent had becone final and unappeal abl e on
August 2, 2004, as well as after the district court had
decided the fee notion on Septenber 16, 2004.
Consequently, the City’s tinme to appeal expired on August
2, 2004, and therefore its COctober 18, 2004 notice of
appeal was not tinely fil ed.

On the other hand, the City's appeal of the award of
attorney’s fees was tinely filed. The order awarding
Burnley attorney’'s fees was entered on Septenber 16,
2004. The notice of appeal filed on QOctober 18, 2004

falls within the 30-day period of FRAP 4(a)(1)(A).° The

604, 607 (6th Cr. 2004); Kenneth J. Servay, The 1993
Amendnents to Rules 3 and 4 of the Federal Rules of
Appel | ate Procedure - A Bridge Over Troubled Water - O
Just Another Trap?, 157 F.R D. 587, 605 (1994).

° Per FRAP 26(a), the last day of the period would
fall on a Saturday, so the period instead ends on the
next business day that is not a Saturday, Sunday, or
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ADA al | ows recovery of such fees under 42 U S.C. § 12205,
which provides that “[i]n any action . . . comenced

pursuant to this chapter, the court[,] inits discretion,

may allow the prevailing part . . . a reasonable
attorney’s fee and costs.” W review such awards for
abuse of discretion. No Barriers, Inc. v. Brinker Chili's

Texas, lInc., 262 F.3d 496, 498 (5th CGr. 2001). On

appeal, the Gty s only argunent is that Burnley is not
entitled to recover on the nerits under the ADA and is
therefore not entitled to attorney’'s fees. As the City
makes no argunent that the district court has otherw se
abused its discretion in awarding attorney’' s fees, we

must affirmthe district court’s award. °

CONCLUSI ON

Because the City failed to tinely appeal from the

| egal holiday, i.e., Cctober 18, 2004.

10 Burnl ey al so seeks an award of appellate
attorney’s fees, but provides neither |egal authority
nor evi dence in support of such an award. Accordi ngly,
her argunent is waived for inadequate briefing. L&A
Contracting Co. v. So. Concrete Servs. Inc., 17 F. 3d
106, 113 (5th Gr. 1994).
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judgnent on the nerits, we are not authorized to exercise
appellate jurisdiction in respect to that judgnent.
Accordingly, we dismss the City’'s appeal in respect to
the judgnent on the nerits. The district court’s rulings
I nconsi stent herewith, includingits ruling onthe City’s
FRCP 58(c)(2) notion, are vacated. Because the City’'s
appeal fromthe judgnent awardi ng Burnl ey attorneys’ fees
was tinely, we have exerci sed our appellate jurisdiction
I n respect to that judgnent. For the reasons assigned, it
s affirmed.

T IS SO ORDERED.
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