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WENER, Circuit Judge:

The panel majority has sua sponte reconsi dered argunents nade
by the dissenting opinion and has concluded that they are well
taken. As a result, we now wi thdraw our original panel majority
opinion and the dissenting opinion,? replacing them with the
follow ng wunaninmous opinion, which affirnms the Oder of the
district court denying suppression as well as its judgnent of
conviction by guilty plea and the sentence inposed.

Def endant - Appel | ant Cheryl Lea Pope entered a conditional plea
of guilty to a charge of conspiracy to manufact ure net hanphet am ne,

reserving her right to appeal the district court’s denial of her

1'United States v. Pope, 452 F.3d 338 (5th Cir. 2006).




noti on t o suppress evi dence obt ai ned during a two-stage evidentiary
search of her residence. |In the first stage, officers executed a
search warrant issued for the purpose of uncovering evidence of a
prescription-drug operation. At the outset of that stage, officers
observed evidence of a nethanphetam ne | aboratory in plain view.
That evi dence forned the basis of a second warrant issued to search
for evidence of a neth |ab, the second stage of the search.

At the suppression hearing, the district court ruled that the
initial stage was unconstitutional because it was grounded in a
warrant issued on the basis of stale evidence. The court
nevertheless admtted the evidence from that unconstitutional
search in reliance on the good faith exception to the excl usionary
rule. Under that ruling, evidence fromboth stages of the search
of Pope’s residence was adm tted.

The parties do not contest the district court’s determ nation
that, because of the staleness problem the first stage
prescription-drug warrant was unsupported by probable cause.
| nst ead, Pope disputes the district court’s application of the good
faith exception to the exclusionary rule to the facts of this case.
Specifically, Pope contends that the first stage of the search does
not qualify under the good faith exception to the exclusionary rule
because (1) the officer who conducted the initial search of her
residence submtted a “recklessly false” affidavit to the state
district judge who authorized the search warrant, and (2) the
affidavit supporting the first search warrant was “so lacking in
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i ndicia of probable cause as to render an officer’s belief in it

unreasonable.” W now hold that (1) because Pope did not nmake her
falsity argunment in the district court —either in her notion to
suppress or at the pre-trial hearing on that notion — she has

wai ved that contention for purposes of this appeal, and we are
barred fromconsidering it; and (2) the district court did not err
inconcluding that the original affidavit was sufficiently detailed
to justify an officer’s reasonable belief that it indicated
probabl e cause to search Pope’s residence. W thus affirm Pope’s
convi ction and sentence.
| .  FACTS AND PROCEEDI NGS

A The Search

On June 25, 2003, Oficer M chael Baird bought six
prescription pills fromPope as part of an undercover investigation
into her alleged drug activity. During the ensuing 78 days,
of ficers continued to i nvestigate Pope and nenbers of her famly on
suspicion of illicit drug trafficking. On or about Septenber 9th,
2003, Baird received a tip indicating that Pope was cooking
met hanphet am ne. Baird knew that he did not yet have probable
cause to obtain a warrant to search Pope’s residence for evidence
of a meth lab but believed that he did have probable cause to
justify a warrant based on the prescription drug violation.
Foll ow ng receipt of the neth-lab tip, he drafted a search warrant

affidavit relating solely to the prescription-drug issue. In his



affidavit, Baird chose not to disclose his suspicion that Pope was
operating a neth | ab, but instead avowed that he was applying for
“an evidentiary search warrant . . . . The purpose is to obtain
evidence of a crinme that has already been commtted,” i.e.,
evi dence of the previous prescription-drug buy. A state district
judge issued a search warrant and authorized Baird to execute it.
Bai rd and other officers went to Pope’s hone to execute the search
and observed evidence of neth production in plain view Bai rd
imediately left the prem ses to obtain a second warrant, this one
to search for additional evidence of the neth | ab.

B. Suppr essi on Proceedi ngs

Pope filed a notion to suppress all evidence recovered from
her hone. 1In her notion, Pope argued that the first search warrant
was i nvalid because (1) the facts related in Baird s affidavit were
stal e, depriving Baird of probabl e cause to search Pope’s residence
for anything, (2) Baird' s affidavit was essentially conclusional in
nature, i.e., a “bare bones” affidavit, and (3) theitens listed in
the warrant to be seized related exclusively to trafficking in
illegal narcotics or noney |aundering, but Baird s affidavit
mentioned only the single, ten-dollar prescription drug transaction
that occurred 78 days earlier. Pope also contended that the
infirmties in the first warrant effectively invalidated the
second, the “fruit of the poisonous tree” argunent. Finally, Pope

insisted that, wunder the particular facts of this case, the



governnent could not rely on the “good faith” exception to the
excl usi onary rul e.

The district court held that (1) Baird' s affidavit was not
conclusional, and (2) the itens to be searched for did relate to
the activity detailed in the affidavit, but (3) the warrant | acked
pr obabl e cause because the informati on regardi ng the prescription-
drug sale was stale. The court neverthel ess deni ed Pope’s notion
to suppress, applying the “good faith” exceptionto Baird s initial
search. In reaching this conclusion, the district court rejected
Pope’ s argunent that the “good faith” exception should not apply in
thi s case, because the search warrant was based on an affidavit “so
lacking in indicia of probable cause as to render an officer’s
belief in it unreasonable.”?

1. ANALYSIS
A Standard of Revi ew

When a district court grants or denies a notion to exclude
evi dence, we reviewthat court’s factual findings for clear error.?
W review its conclusions of |aw de novo.*

B. Anal ysi s

2 United States v. Leon, 468 U.S. 897, 918 (1984)(discussing
i nstances in which an officer’s claimof “good faith” reliance on
a warrant’s validity cannot be credited).

3 United States v. Reyes-Ruiz, 868 F.2d 698, 701 (5th Cr
1989) .

4 United States v. Alvarez, 127 F.3d 372, 373 (5th Gr.
1997) .




1. Law
The exclusionary rule requires courts to suppress evidence
seized on the basis of a warrant that is unsupported by probable
cause.®> The purpose of the exclusionary rule is to deter unlawf ul
police conduct. As the Suprene Court has repeatedly observed:
The deterrent purpose of the exclusionary rule
necessarily assunes that the police have engaged in
wllful, or at the very |least negligent, conduct which
has deprived t he def endant of sone right. By refusing to
admt evidence gained as a result of such conduct, the
courts hope toinstill in those particular investigating
officers, or in their future counterparts, a greater
degree of care toward the rights of the accused.®
The exclusionary rule is not without limts, however. As the Court
cautioned, “[where the official action was pursued in conplete
good faith, however, the deterrence rationale |oses nuch of its
force.”” Therefore, if the officers obtained the evidence “in
obj ectively reasonabl e good-faith reliance upon a search warrant,”
the evidence i s adm ssi ble “even though the affidavit on which the
warrant was based was insufficient to establish probable cause.”?
The “good faith inquiry 1is <confined to the objectively
ascertai nabl e question whether a reasonably well-trained officer

would have known that the search was illegal despite the

5 Mapp V. Ohio, 367 U.S. 343 (1961).

6 Leon, 468 U. S. at 919 (quoting United States v. Peltier,
422 U.S. 531, 539 (1975)).

" 1d. (quoting Peltier, 422 U S. at 539).

8 United States v. Satterwhite, 980 F.2d 317, 320 (5th Cr
1992) .




magi strate’s authorization.”?® In conducting the good faith
inquiry, the court my examne “all of the circunstances”
surrounding the issuance of the warrant.?1 “[ S] uppr essi on of
evi dence obtai ned pursuant to a warrant should be ordered only on

a case-by-case basis and only in those unusual cases in which

exclusion will further the purposes of the exclusionary rule.”
2. Merits
a. Pope’s Argunents on Appea

As noted, the district court held that “the good faith
exception applies to the... search warrant,” i.e., a reasonably
well -trained officer would not have known that the information
provided in Baird s affidavit was stale, given the state district
j udge’ s aut hori zati on. In its conclusions of law, the district
court noted the exceptional circunstances in which the good faith
exception does not apply, including,

i when the magi strate or state judge i ssues
a warrant in reliance on a deliberately
fal se affidavit;

ii. when the magistrate or state judge
abandons his or her judicial role and
fails to perform in a neutral and
det ached fashi on;

iii. when the warrant is based on an affidavit
so lacking in indicia of probable cause
as to render an officer’'s belief in it
unr easonabl e; and

° Leon, 468 U.S. at 922 n. 23.

10 1d.; accord United States v. Payne, 341 F.3d 393, 400
(5th Gir. 2003).

11 Leon, 468 U.S. at 918.



iv. when the warrant is so facially deficient
that it fails to particularize the place
to be searched or the itens to be
sei zed. '?
On appeal, Pope contends that both the first and third of these
exceptions to the good faith exception should apply in this case.
She argues that Baird s affidavit was “recklessly false” because
(1) he failed to disclose to the state district judge that the

“real purpose” for seeking the warrant was to find evidence of a

meth | ab, and (2) no well-trained officer reasonably woul d believe

t hat probabl e cause exi sted —based on a ten-dollar prescription-
drug purchase —to seize any of the itens listed in the search
war r ant . She al so argues that the affidavit on which the first
search warrant was based was “bare bones,” i.e., “so lacking in

i ndicia of probable cause as to render an officer’s belief in it
unr easonabl e.”
b. Pope’ s Theories in the District Court
Crucially, however, Pope advanced only the “bare bones
affidavit” contention in the district court. She stated in her
nmotion to suppress that “the Leon Court established four exceptions

to this [exclusionary] rule, one of which, the ‘bare bones

affidavit’ exception, is relevant here.”*® Nowhere in her notion

did Pope even suggest that Baird lied in his affidavit by

2 1d. at 914.

13 Enphasi s added.



concealing or deliberately omtting fromthe state district judge
the “real purpose” for wanting to search Pope’s residence. She
certainly never argued the point tothe district court sufficiently
to place it before that court for it to consider and deci de.

At the suppression hearing, Pope s counsel did question Baird
about his decision not to tell the state district judge about
Bai rd’ s suspicions that Pope was cooki ng net h when he asked for the
search warrant. Baird responded that he did not nention his
suspi ci ons because he did not believe that they rose to the |evel
of probabl e cause, and because he wanted his affidavit to “stand on
its own.” Pope’s counsel also asked Baird why the officers
acconpanyi ng himto Pope’s residence wore protective gear. Baird
answered that the officers wore protective gear as a precaution,
based on the possibility that they mght encounter a neth | ab.
Bai rd remai ned steadfast, however, that “the intent of the search
warrant was to find nmere evi dence of a previous [prescription-drug]
buy.”

Exactly what Pope’ s counsel hoped to achieve through this |Iine
of questions is not clear, and we are | oath to specul at e about t hat
now. At the conclusion of Baird s testinony, though, the district
court asked Pope’s counsel to reiterate and clarify Pope’ s |eqgal
posi tion. It presumably did so to ensure that its ruling would
address all issues that she sought to raise, including any that she
may have raised during the suppression hearing that were not
included in her witten notion. In response, Pope s counsel

9



identified only those argunents nmade in her notion to suppress,
viz., that (1) the affidavit was based on stale information, (2)
the affidavit was “bare bones,” and (3) the good faith exception
cannot apply because Baird's affidavit was totally lacking in
i ndi cia of probable cause. Al t hough these clains challenge the

sufficiency of Baird s affidavit to support either the state

district judge’'s determnation that probable cause existed or
Baird’'s good faith in relying on that determ nation, none

chal l enges its truthfulness. Prior to appeal, Pope sinply did not

assert that Baird lied in his affidavit about the “real purpose” of
hi s proposed search
C. The District Court’s Decision

This omssionis confirmedinthe district court’s concl usions
of law regarding the Leon good faith exception. I n addressing
whet her any of the “exceptions to the exception” would preclude
Baird' s good faith reliance on the facially valid search warrant,
the district court spoke to each exception in turn:

Therefore, although the affidavit nust be
consi dered stal e, as di scussed supra, the good
faith exception applies. Her e, t he
information the state district judge relied on
was not false in that the Oficer admtted
that the sale took place in June. There is no
evi dence, and the Defendant does not argue
that the state district judge abandoned his
role as neutral when deciding if a search
warrant should issue in this case. The
Oficer testified that because he wanted the
affidavit to stand on its own, he never
mentioned to the state district judge that
there was also a reasonable suspicion that

10



Def endant Pope was i nvol ved in met h

producti on. Because the affidavit recounts

the illegal sale in detail, the affidavit

cannot fail as a bare bones affidavit and

finally, the place to be searched and the

items to be seized are explicit. Not only had

the O ficer been to the hone, but business or

bank records are precisely the sorts of itens

whi ch people tend to keep in their hone for a

| ong period of tine.
As the district court saw it, the only question related to the
affidavit’s truthful ness was whet her Baird had told the truth about
when the prescription pill transaction took place. The court
addressed Baird's failure to nention his neth-rel ated suspicions
only toreinforceits conclusion that the neutrality and detachnent
of the state district judge had not been affected by Baird s
unreveal ed notive. Simlarly, the court nentioned the itens to be
seized only to determ ne whether, given Baird s statenents, they
were “explicit” enough to preclude a finding that the warrant was
“facially deficient”; not to determ ne whether Baird s affidavit
stating his belief that such itens would be found at Pope’s
resi dence was “recklessly false.”

d. Pope’s “Fal sity” Argunent WAas Wi ved

Put sinply, the district court decided the notion to suppress

based on the issues presented to it. W may review the propriety
of that decision, then, only within that framework. W my not

test it on grounds or theories never presented to that court in the

first place. | f Pope believed that Baird' s “real purpose” for

14 Enphasi s added.
11



pursuing the prescription-drug search was to | ook for evidence of
a neth |lab, and the statenment of purpose in his affidavit was,

therefore, “deliberately or recklessly fal se,” she shoul d have nade
that point in her notion to suppress or at the suppression hearing.
Only the district court had a real opportunity to assess the wei ght
of the evidence — particularly Baird' s credibility —on this
poi nt .

We have held that a “a defendant who fails to make a tinely

suppression notion cannot raise that claimfor the first tine on

appeal .”> W have also held that failure to raise specific issues

or _arqunents in pre-trial suppression proceedings operates as a

wai ver of those issues or argunents for appeal.!® The reasons for
such a rule are obvious, beginning, of course, with Fed. R Cim
P. 12(b)(3)(C, which requires that a notion to suppress evidence

be raised before trial. In Chavez-Val encia, we observed that

“[1]f, at trial, the governnent assunes that a defendant w |l not

% United States v. Chavez-Valencia, 116 F.3d 127, 130 (5th
Cr. 1997)(finding its conclusion “supported by the | anguage,
hi story, and structure of [Federal Rules of G vil Procedure]
12(b) (3) and 12(f), by Fifth Grcuit precedent, by the case | aw
of our sister circuits, and by sound policy considerations”).

16 See United States v. Harrelson, 705 F.2d 733, 738 (5th
Cr. 1983) (“[f]ailure to nove pre-trial for suppression, or to
assert a particular ground in the suppression notion, operates as
a waiver”) (enphasis added and citations omtted); see also
United States v. Carreon-Pal acio, 267 F.3d 381, 389 (5th Cr
2001) (suppressi on argunent not preserved for appeal when not
rai sed during suppression hearing below); United States v.
Medi na, 887 F.2d 528, 533 (5th Gr. 1989) (“in order to preserve
an i ssue for appeal, the grounds for an objection nust be stated
specifically”).

12



seek to suppress certain evidence, the governnment may justifiably
conclude that it need not introduce the quality or quantity of
evi dence needed otherwise to prevail.”? Furthernore, “if a
suppression notion is nmade before trial, the governnent may appeal
an adverse ruling . . . . [But] if the court considers suppression
notions after jeopardy attaches, the governnment | oses this right.”?®
Also, “little deterrence of unacceptable police conduct is |ost by
refusing to review suppression clains not raised in the district
court.”?®

Even t hough Chavez-Val enci a i nvol ved a defendant’s failure to

nmove to suppress evidence, these rationales apply with equal force
when a defendant who has filed a notion to suppress makes a new or
different suppression argunent for the first tine on appeal. In
this case, the governnent was never put on notice that Pope would
argue that Baird s undisclosed suspicions of neth production
rendered his affidavit “recklessly false.” It had no reason,
therefore, to reinforce Baird s unchallenged statenent that his
purpose was to find evidence related to the previous prescription-
drug transacti on. The brief cross-examnation of Baird on this
poi nt, although perhaps raising the specter of sone strategic

subterfuge on his part, fell far short of providing the governnent

17 Chavez- Val encia, 116 F.3d at 132.

18] d.
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notice that Pope was challenging the truthfulness of Baird s
af fidavit. It woul d be patently prejudicial to the governnent for
us to make an effectively unreviewable factual finding on this
point now, especially without the benefit of witnessing Baird s
live testinony.

Even nore inportantly, the district court was never notified

that it was to decide whether, by om ssion or comm ssion, Baird
lied to the state district judge about the “real purpose” for
seeking authority to search Pope’s residence. For us to consider
this argunent now would run counter to axiomatic principles of
appel late review, and we decline to do so0.2° The governnent did
note, in its response to Pope’'s notion to suppress, that “[t] here
was no evidence of deliberate recklessness... in the affidavit.”
This assertion was not a direct response to any argunent by Pope,
however, but only a matter-of-fact assessnent made while briefly
acknow edgi ng the i napplicability of each of the four exceptions to

the good faith exception to the exclusionary rule — even those

20 Even were we to regard Pope’s argunent as nerely
forfeited and subject the district court’s decision to plain
error review, we would find no such error. Under the plain error
standard, the “appellant nust show cl ear or obvious error that
affects his substantial rights; if he does, this court has
discretion to correct a forfeited error. . . .” United States v.

Gordon, 346 F.3d 135, 137 (5th Cr. 2003). Here, the district
court’s failure to find that Baird' s affidavit in support of the
first search warrant was “recklessly false” was not clearly or
obvi ously erroneous. Baird s testinony at the suppression
hearing provided anple basis for the court to credit the

truthful ness of his stated purpose for seeking the initial search
war r ant .
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that Pope did not assert should apply. Simlarly, the district
court concluded that “the information the state district judge
relied on was not false in that the OOficer admtted that the sale
took place in June.” This conclusion, however, only addresses the
potential falsity of the allegation in the context of Pope’'s
successful staleness claim i.e, whether Baird lied in his
affidavit about the date of the prescription-drug buy. Thi s
concl usion has no bearing on the claim which Pope now urges for
the first tinme, that Baird |lied (by reckless om ssion) about the
“real purpose” for his search of Pope’'s residence. As not ed,
Pope’s failure to raise this issue in the district court bars our
consi derati on whet her Baird’'s decision not to reveal his suspicions
about Pope’s neth production to the state district judge rendered
the affidavit “recklessly false.”
e. “Bare Bones” Affidavit

We review de novo the district court’s rejection of Pope's
properly preserved claimthat Baird' s reliance on the first search
warrant was unreasonable because his affidavit supporting that
warrant was “so lacking in indicia of probable cause as to render
officer’s belief inits existence unreasonable.” W agree with the
district court that Baird' s affidavit, limted as it was to facts
concerning the previous prescription-drug transaction, was not a
“bare bones” affidavit. “Bare bones” affidavits typically “contain

whol ly conclusory statenents, which lack the facts and
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circunstances fromwhich a magi strate can i ndependently determ ne
probabl e cause.”?! GCenerally, exanples of “bare bones” affidavits
include those that nerely state that the affiant “has cause to
suspect and does believe” or “[has] received reliable information
from a credible person and [does] believe” that contraband is
| ocated on the premses.?? That is not the case here. Baird’'s
affidavit was based on his direct participationintheillegal drug
transaction wth Pope and his continuing investigation of such
activity. As the district court noted, the affidavit “outlined in
detail the illegal sale that [Pope] undertook with [Baird].” W
hol d, therefore, that Baird' s reliance on the first search warrant,
issued on the basis of his affidavit, was not unreasonable, and
that the district court correctly applied the good faith exception
to the exclusionary rule in denying Pope’s notion to suppress the
evi dence recovered from her residence.
1. CONCLUSI ON

As Pope made her “falsity” argunent for the first tinme on
appeal, she waived it. W are therefore barred fromaddressing it.
The district court did not err in concluding that Baird' s affidavit

was not “bare bones,” or that his reliance on the warrant i ssued on

2l United States v. Satterwhite, 980 F.2d 317, 321 (5th Cr
1992) .

22 See United States v. Brown, 941 F.2d 1300, 1303 n.1 (5th
Cir. 1991) (quoting Nathanson v. United States, 290 U S. 41, 54
(1933) and Aguilar v. Texas, 378 U. S. 108, 114-15 (1964)).
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the basis of that affidavit was reasonable, and thus in good faith.
Accordi ngly, Pope’s conviction and sentence are

AFF| RMED.
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