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DeMOSS, Circuit Judge:

Gandy Nursery, Inc. (“Gandy Nursery”), Dennis C. Gandy, d/b/a
Denni s Gandy Nursery, Gandy Marketing and Trucking, Inc. (“QGVW&T"),
and Dennis C. Gandy (“Gandy”), (collectively, “Appellees”) brought
an action in district court against Appellant United States (the
“Governnent”), seeking a refund for tax penalty assessnents and

damages for failure to release certain tax liens.! Appellees were

! By agreenent of the parties pursuant to 28 U.S.C. § 636(c),
the magi strate judge was designated to exercise civil jurisdiction
over the proceedings. |In this opinion, the magistrate judge wll



awar ded bot h tax refunds and damages. On appeal to this Court, the
prior panel remanded with instructions to consider whether the
Gover nnment engaged in unauthorized collection practices under 26
US C 8§ 7433 when it filed two federal tax |iens against GV&T in
1995, and if so, to determne the anmount of damages relating
t her et o. On remand, the district court found the Governnent
violated 8 7433 as a matter of law. An advisory jury thereafter
determ ned that GW&T incurred $100,000 in danages as a result of
t he Governnent’s unlawful collection practices. GV&T was al so
awar ded costs and attorney’s fees as well as post-judgnent interest
on danmages awarded GV&T in the first trial. The Governnent tinely
filed the instant appeal. For the reasons set forth below we
REVERSE and REMAND t he case for further proceedi ngs consistent with
t he di scussi on herein.
BACKGROUND AND PROCEDURAL HI STORY

Appel l ees filed suit against the Governnent in Novenber 1995,
seeki ng a refund and abat enent of enpl oynent tax penalties, incone
tax, and incone tax penalties. Appellees asserted clains under 26
US C 8§ 7432 for alleged negligent failure to release tax |iens as
well as a cause of action for damages under 26 U . S.C. § 7433 for

al | eged unaut hori zed tax coll ection practices.? The case was tried

be referred to as the district court and his rulings as decisions
i ssued by the district court.

2 Liability under 8§ 7432, which is not the focus of our
inquiry, attaches where an officer or enployee of the Interna
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before the district court and an advisory jury, which concl uded
that Appellees were entitled to a total of $11,262.42 on their
enpl oynent tax refund clains. The jury also determ ned that GW&T
was entitled to recover $16,800 under 8 7432 as a result of the
Governnent’s failure to release a tax lien filed in 1995. VWhile
the jury reconmended that GW&T al so be awarded $630,555.97 for
unaut hori zed col | ection practices under 8 7433, the district court
nevertheless determned that it was wthout jurisdiction to
consi der Appellees’ § 7433 clains as they related to liens filed in

1993.°3

Revenue Service know ngly, or by reason of negligence, fails to
release a tax lien on property of the taxpayer. 26 U S.C. § 7432.
Section 7433, the statutory provision at the heart of the issue
here, provides in pertinent part:
I f, in connection wth any collection of Federal tax with
respect to a taxpayer, any officer or enployee of the
I nt ernal Revenue Service recklessly or intentionally, or
by reason of negligence, disregards any provision of this
title, or any regulation pronulgated under this title,
such taxpayer may bring a civil action for damages
against the United States in a district court of the
United States.

1d. § 7433(a).

® The district court’s jurisdictional determnmination was
prem sed on the linmtations period found in § 7433, whi ch provi des:
“Notwi t hst andi ng any ot her provision of |aw, an action to enforce
liability created under this section may be brought w thout regard
to the anount in controversy and nay be brought only within 2 years
after the date the right of action accrues.” 26 US. C 8§
7433(d) (3). Recogni zing that the Governnent’s sovereign inmunity
is not a waivabl e defense where the plaintiff does not file suit
within the prescribed limtations period, see Gandy Nursery, lnc.
v. United States, 318 F.3d 631, 637 (5th Gr. 2003) (“Gandy 17")
(citationomtted), the district court correctly concl uded that the
suit initiated by Appellees in Novenber 1995 was filed out of tine
because the |liens nade subject of the 8 7433 clains were filed in
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On appeal, a panel of this Court affirnmed the tax refunds as
well as the damages awarded by the district court against the

Gover nnent under 8§ 7432. Gandy Nursery, Inc. v. United States, 318

F.3d 631 (5th Gr. 2003) (“Gndy 1”). Further, this Court remanded
the case to the district court to consider whether the Governnent
was | iable for unauthorized collection actions under § 7433 when it
filed liens against GW&T in April and Septenber of 1995.

On remand, the district court determ ned that the Governnment
was |iable under § 7433 as a matter of law. A second advisory jury
was i npanel ed to determ ne the damages, if any, GW&T incurred as a
result of the Governnent’s unlawful filing of the liens at issue.
The jury recommended that GW&T recover $388,500 in damages. The
district court reduced the ampbunt recoverable to $100,000 in
accordance with the statutory cap set forth in 8 7433(b).* The
district court also awarded Appellees $317,738.50 in costs and

attorney’s fees and ordered that the Governnent pay post-judgnent

August 1993.

* The fornmer section 7433(b) provided, in relevant part:
(b) Damages. — In any action brought under subsection
(a), . . . upon afinding of liability on the part of the
def endant, the defendant shall be liable to the plaintiff
in an anount equal to the | esser of $100,000 or the sum
of —
(1) actual, direct econom c damages sustai ned
by the plaintiff as a proximate result of the
reckl ess or intentional actions of the officer
or enpl oyee, and
(2) the costs of the action.
26 U . S.C. 8§ 7433(b) (1994). Section 7433(b) was anended in 1996 to
i ncrease the amount recoverable from $100, 000 to $1, 000, 000. 1d.
8§ 7433 (2002).



i nterest on the $16, 800 awarded GWT after the first trial relating
to the Governnent’s negligent failure to release certain liens
under 8§ 7432. The CGovernnent tinely filed the instant appeal.

DI SCUSSI ON

Whet her the district court erred in determning the
Governnent was liable to GWT as a matter of | aw under 26
US. C § 7433 when it filed certain liens in 1995.

We review de novo the question of whether the district court
erred in finding the Governnent was liable to GWT as a matter of

|law. See Moulton v. Gty of Beaunont, 991 F.2d 227, 230 (5th Cr

1993).

On appeal, the Governnent maintains the district court erred
when it concluded that GWT was entitled to recover under § 7433 as
a matter of law. Specifically, the Governnent argues the district
court inproperly concluded Iiability had been established either in
the district court’s first order, or by this Court’s opinion in
Gandy |. The Governnment suggests that while the district court
made nunerous findings in its first order, none of these findings
specifically addressed whether there was a specific violation of
the Internal Revenue Code (the “Code”) when the Governnent filed

certain liens against GWT in April and Septenber of 1995.° The

> The Governnment cites to the record for one instance in which
it concedes the district court nmade a specific finding as to the
unlawful filing of a tax lien. The lien at issue there, however,
was a 1993 lien, which as this Court previously noted, cannot be
the basis for recovery under 8 7433 because the action was filed
out of time. Gandy |, 318 F.3d at 636-37.
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Governnent further contends that nowhere in the |anguage of this
Court’s opinion in Gandy | is there a determnation that the
Governnment violated § 7433 when it filed the 1995 |iens. Moreover,
according to the Governnent, the district court onrenmand failed to
substantively address any liability issues relating to 8 7433 and
the 1995 liens. The Governnment mai ntains that the absence of such
support in the record renders the district court’s finding of
l[itability under 8 7433 to be wthout foundation and therefore
erroneous.

Appel | ees, neanwhile, argue the district court supplied the
necessary findings supporting its liability determnation for the

liens filed in 1995 in both its first order and its order on

remand. In addition, Appellees maintain that this Court’s deci sion
in Gandy | also provides a finding of liability against the

Gover nnent .

In order to prevail under 8§ 7433, a taxpayer nust establish
that the Governnment recklessly or intentionally disregarded a
provi sion of the Code in connection with the collection of federal
taxes. See 26 U S.C. 8§ 7433(a); Gandy |, 318 F.3d at 636-37. W
begin our analysis by reviewng the relevant portions of each of
the previous orders issued by the courts in this proceeding to
eval uate whether there has been a finding of liability against the
Governnent. In its first order, the district court states inits
findings of fact:

46. The underlying taxes and penalties in regard to the
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1993 tax |iens had been paid by the [ Appell ees] and the
penal ti es associated with such taxes had been abat ed.

53. Certain penalties that had been abated by the Austin
| RS Service Center were again reassessed against the
[ Appel | ees] wi thout notice or demand as required under 26
U S. C 88 6201, 6212, 6303.

55. The IRS office in Tyler |ater reassessed penalties
against the [Appellees] and placed the penalties and
i nterest back on the transcripts w thout providing proper
noti ce and demand.

Gandy Nursery, Inc. v. United States, No. CIV. A 6:95Cv837, 2001 W

790242, at *4 (E.D. Tex. May 31, 2001).

Wiile the district court nmakes several explicit findings
relatingtothelien filed in 1993 by the Governnment agai nst Denni s
Gandy as an individual, nowhere in the first order, however, does
the district court nention the 1995 liens filed against GV&T,
either expressly or inpliedly. Accordingly, in the absence of any
other relevant findings, nothing in the district court’s first
order can be read as supporting a 8§ 7433 liability determ nation
agai nst the Governnent for the liens filed against GV&T in Apri
and Sept enber 1995.

Appel | ees suggest that on the first appeal, this Court
previously made a liability determ nati on agai nst the Governnent,
and thus the issue is law of the case. The specific |anguage
relied upon by Appel |l ees focuses on a statenent in a footnote that
provi des:

[ T]estinmony and other evidence in the record clearly

shows that the IRS filed alien in April. There is al so
record evidence of a lien filed in Septenber 1995.



Gandy |, 318 F.3d at 638 n.3. Wthout nore, the above statenent
sinply notes the existence of liens filed in 1995 and fails to even
acknow edge agai nst which entity those liens were filed. Again, we
cannot interpret this | anguage as supporting a specific finding of
8§ 7433 liability against the Government for filing the 1995 |iens
agai nst GV&T.

In another portion of this Court’s prior opinion, the panel
addressed Appel | ees’ contention that they were entitled to recover

under 8§ 7433 for the Governnent’s failure to rel ease the 1995 |i ens

in addition to the recovery they sought under the sane statute for
the Governnent’s initial filing of those |iens. Id. at 636-38.
This Court discussed in general terns howthe filing of a lien can
constitute an unauthorized collection activity under 8 7433, but
held that the failure to release such a lien cannot. |1d. at 638.
Therefore, the Court concluded, “the district court should have
consi dered danages with respect to the filing of the[] 1995 liens
W th respect to Section 7433. Accordingly, these clains fit within
the scope of Section 7433 and therefore should be remanded to the
district court for further adjudication.” |d.

Admttedly, the directive to the district court to consider
damages can arguably be read to assune that any wunderlying
liability had been established. However, when read in conjunction
with the renmainder of the opinion, any perceived anbiguity is
necessarily elimnated. Specifically, the Gandy | Court, in its

concl udi ng paragraph, stated:



Accordingly, we remand to the district court for further
consideration regarding whether the filing of the Apri
1995 and Septenber 1995 |iens may constitute unauthori zed
collection actions under Section 7433. In all other
respects, the district court’s judgnent is affirned.

Gandy 1, 318 F.3d at 639 (enphasis added). It is clear fromthis
| anguage that the mandate of this Court was that the district court
make findings and conclusions as to the liability, if any, of the
Government under 8§ 7433 when it filed liens in April and Septenber
1995. This Court did not nake any liability determ nations on this
i ssue.

Then, on remand fromthis Court in Gandy |, the district court

i ssued an order declaring that the Governnment was |iable to GWT

under 8 7433 as a matter of law. In support of its finding, the
court cites to Gandy |, specifically referring to page 639 of the
opi ni on. The only relevant passage from that page is the

concl udi ng paragraph cited above, which as we have noted, cannot be
read to have established liability under § 7433. The district
court did nmake additional findings in its findings of fact and
concl usions of |aw, although many were restatenents fromits first
order.® The district court stated:

3. After extensive briefing by both parties on the

remand i ssues, a tel ephone hearing was held in this Court

on August 20, 2003. After due consideration of each

parties’ Briefs and Argunent, this Court held that the
United States is liable as a natter of law as to the

® Moreover, the findings of fact and concl usi ons of | aw i ssued
on remand related to the advisory jury’ s determ nations as to the
subsequent damages awar ded Appellees, not to the prelimnary issue
of liability under § 7433.



i ssue of whether the filing of the April and Septenber
1995 liens constituted unauthorized collection actions
under 26 U. S.C. 8§ 7433 (Doc. # 213).

4. The Court finds that the evidence supports that
“[clertain penalties that had been abated by the Austin
| RS Service Center were again reassessed against the
Plaintiffs without notice or demand as required under 26
U S. C 88 6201 6212 6303.” Anended Fi ndi ngs of Fact at
53.

Gandy Nursery, Inc. v. United States, No. ClIV. A 6:95Cv837, 2004 W

838062, at *1 (E.D. Tex. Mar. 3, 2004).

The district court’s reference to the reassessnent of the tax
penalties in paragraph 4 is the precise excerpt fromits findings
inits first order relating to the 1993 liens. Again, there does
not appear to be anything in the district court’s order on renmand
that specifically discusses the 1995 |iens or the propriety of the
Governnent’s filing of those liens. Wthout nore we cannot, under

de novo review assess whether the district court erred when it

made its finding as to the Governnent’s liability under 8§ 7433.
As stated earlier, to prevail under § 7433, a taxpayer nmnust
establish that +the Governnent recklessly or intentionally
disregarded a provision of the Code in connection with the
collection of federal taxes. See 26 U. S.C. § 7433(a); Gandy |, 318
F.3d at 636-37. W have previously determned that § 7433 i s not
the proper vehicle for recovering damages relating to an inproper

assessnent of taxes. Shawv. United States, 20 F.3d 182, 184 (5th

Cr. 1994). In Shaw, this Court observed that denonstrating an

i nproper assessnent of taxes and establishing inproper collection
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activities involve proof of distinctive facts. [d. “[T]o prove a
claimfor inproper assessnent, a taxpayer nust denonstrate why no
taxes are owed, but to prove a claim for inproper collection
practices, the taxpayer nust denonstrate that the IRS did not
follow the prescribed nethods of acquiring assets.” 1d. The Shaw
Court concl uded that “based upon the plain | anguage of the statute,
which is clearly supported by the statute’s legislative history, a
t axpayer cannot seek damages under 8§ 7433 for an inproper
assessnent of taxes.” |1d. The filing of a tax |lien based on an
invalid tax assessnent is not a per se violation of § 7433.

The rel evant findings nade by the district court specifically

focus on the reassessnent of enploynent tax penalties wthout

notice, not the neans by which the Governnent attenpted to
thereafter collect on those nonies it believed were owed.
Moreover, the record reflects that such reassessnents were nade
agai nst Dennis Gandy d/b/a Gandy Nursery, not GV&T. The record
evidence also reveals that the lien filed against GV&T in Apri
1995 related not to any reassessnent of tax penalties, but to
unpaid interest GWT owed on prior unpaid enploynent taxes.’
Further, there is no evidence that a lien was filed specifically
agai nst GV&T in Septenber 1995.

The specific mandate of this Court in Gandy | was for the

district court to consider “whether the filing of the April 1995

"GWeT tardily filed its enploynent tax returns in 1992 and was
subsequently required to pay interest as a consequence thereof.
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and Septenber 1995 liens may constitute unauthorized collection
actions under Section 7433.” 318 F.3d at 639. Based on a revi ew
of the district court’s findings of fact inits first order and its
order on renmand, we conclude the district court has not nade
findings necessary to support its liability determ nation under 8§
7433 for the Governnent’s filing of the liens in April and
Sept enber of 1995.8
1. Wether the district court erred in awardi ng GW&T post -
judgnent interest on damages it was previously awarded

under 26 U.S.C. § 7432.

Inits order on remand, the district court awarded GV&T post -
judgrment interest on the $16, 800 awarded at the cl ose of the first
trial for the Governnent’s failure to release a lien in violation
of § 7432. The district court specifically ordered that the
Governnent pay interest begi nning from Novenber 7, 2001 (the date

on which the Governnent withdrew its protective appeal) at the

overpaynent rate established by |.R C. § 6621.°

81f onremand the district court concludes that the Gover nnent
recklessly or intentional disregarded a Code provision when it
filed the 1995 liens, it nmust then reevaluate its award for costs
and attorney’ s fees. On appeal, the Governnent challenges the
reasonabl eness of the award insofar as the award: (1) reflected
wor k performed for clains on which Appell ees were not successful,
see Wlkerson v. United States, 67 F.3d 112, 119 (5th Gr. 1995);
and (2) upwardly departed fromthe statutory cap for hourly rates,
see Pierce v. Underwood, 487 U.S. 552, 571-72 (1988); Perales v.
Casillas, 950 F.2d 1066, 1078 (5th Gr. 1992); Bode v. United
States, 919 F.2d 1044, 1050 (5th G r. 1990). Because we renmand on
the issue of liability, however, we need not address these issues
on appeal .

° The Government notes that it has since paid GWT the $16, 800
j udgnent .
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Interest is recoverable against the United States only when
specifically provided for by statute because only by statute can

the United States waive its sovereign immunity. Dickerson ex rel

Dickerson v. United States, 280 F.3d 470, 478 (5th Cr. 2002)

(quotations omtted). The Governnent maintains the district court
erroneously determned that the appropriate waiver of sovereign
immunity for the awardi ng of such interest under the Code is found
at 28 U . S.C. 8§ 1961(c)(1).

The Governnent relies on an Eighth Crcuit case in which the
court rejected taxpayers’ attenpts to recover interest on their
attorney’s fees that were recovered under 8 7430 —the section

providing for costs and fees. Mller v. Alanp, 992 F. 2d 766, 767

(8th Cr. 1993). In Mller, the court concluded that Congress’s
failure to place the waiver of sovereign immunity directly in 8
7430 evidenced its intent that post-judgnent interest should not be
al l owabl e for awards provided for under that section. Likew se, in
Wl kerson, this Court determ ned that interest was not recoverable
on fees awarded under 8 7430 because nothing within the statutory
| anguage indicated Congress’'s intent to expressly waive the
Governnent’s immunity frominterest awards. 67 F.3d at 120 n. 15.

The Governnent here simlarly argues that the absence of an
express waiver in 8 7432 denonstrates Congress’s intent that post-
judgnent interest is not recoverable on a damages award for the
Governnent’s failure to release a |ien. W find the reasoning
enpl oyed by the Eighth Crcuit persuasive.
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It is well settled in this CGrcuit that interest on clains
agai nst the Governnent cannot be recovered absent a constitutional

requi renment or an express statutory provision. Knights of Ku Kl ux

Klan, Realmof La. v. East Baton Rouge Parish Sch. Bd., 735 F.2d

895, 902 (5th Cr. 1984) (citations omtted). Congress has
promul gated statutes that expressly provide for the recovery of
i nterest on noney judgnents agai nst the Governnent, see, e.q., 28
U S C 88 2411, 2516, and thus we presune t hat Congress knew howto
prescribe the recovery of interest if it intended the Governnent to
be so responsi bl e under 8§ 7432. Section 7432, however, contains no
express wai ver of sovereign immnity. Further, we do not read 8§
1961(c) as providing the necessary waiver of sovereign imunity.?0
Section 1961(c) allows the recovery of interest against the
Governnent, but only involving suits filed in the United States
Court of Appeals for the Federal Circuit and the United States
Court of Federal Clains. 28 U S.C 8§ 1961(c)(2)-(3) (2004). The
j udgnment nmade the subject of the instant case was not rendered in
either of those two courts.

Absent an express wai ver of sovereign imunity in 8 7432 or in

10 Section 1961(c) (1) provides:
Thi s section shall not apply in any judgnent of any court

W th respect to any internal revenue tax case. |Interest
shall be allowed in such cases at the underpaynent rate
or over paynent rate (whichever IS appropri ate)

est abl i shed under section 6621 of the Internal Revenue
Code of 1986
28 U.S.C. §8 1961(c)(1) (2004).
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any ot her rel evant statutory provision, the district court erred in
awar di ng GWKT post-judgnent interest on the damages it recovered
under § 7432.
CONCLUSI ON

Havi ng carefully reviewed the entire record of this case, and
having fully considered the parties’ respective briefing and
argunents, we conclude that the district court did not nake the
findings necessary to support its determnation that the
Governnent, as a matter of law, recklessly or intentionally filed
tax liens against GW&T in April and Septenber of 1995 in disregard
of the relevant Code provisions and regul ations. Mor eover, the
district court reversibly erred when it awarded GV&T post -j udgnent
interest on damages it was previously awarded under § 7432.
Accordi ngly, we REVERSE the order of the district court and REMAND
this proceeding so that the district court can provide specific
findings as to whether the Governnent recklessly or intentionally
viol ated the Code, and thus whether the Governnent is |iable under
8§ 7433, when it filed liens in April and Septenber of 1995.

REVERSED and REMANDED
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