United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T March 6, 2006

Charles R. Fulbruge llI
Clerk

No. 04-31201

CATRI CE JOHNSON, ET AL.
Pl ai ntiffs-Appellants,
ver sus

HOUSI NG AUTHORI TY OF JEFFERSON PARI SH, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Bef ore REAVLEY, DAVIS, and WENER, G rcuit Judges.
WENER, Circuit Judge:

The sole question for us to decide in this appeal is whether
participants in the federal Housing Act voucher program (the
“voucher progranf) may bring a private action under 42 U S. C 8§
1983 to challenge the calculation of their utility all owances by

publ i c housing authorities under § 1437f(0)(2) of the United States

1 Section 1983 provides in relevant part:

Every person who, under color of [state | aw subjects or
causes to be subjected, any citizen of the United States
or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or imunities,
secured by the Constitution and |laws shall be liable to
the party injured in an action at law, suit in equity, or
ot her proper proceeding for redress.



Housing Act? and inplenenting regulations.? In answering this
gquestion, we need not and therefore do not reach the nerits of the
participating tenants’ underlying challenge; our inquiryislimted
to whether Plaintiffs-Appellants have a private right of action.*
Concl udi ng that they do, we reverse the district court and renmand
for further proceedings consistent with this opinion.
| . FACTS AND PROCEEDI NGS

Plaintiffs-Appellants liveinJefferson Parish, Louisiana, and
participate in the voucher program under Section 8. Their
residential rents and utility expenses are subsidized through
federal |l y-funded vouchers provided by the U S. Departnent of
Housing and Urban Developnent (HUD), admnistered l|ocally by
Def endant - Appel | ee Housi ng Authority of Jefferson Parish, a public
housing authority created by state |aw Anot her Def endant -
Appel l ee, the Louisiana Housing Devel opnent Corporation, is a
privately held corporation that contracts wth the Housing
Authority to operate the voucher programin Jefferson Parish.

This “tenant - based” voucher programdiffers fromtraditional

“proj ect-based” public housing prograns by assisting famlies

2 United States Housing Act of 1937, 42 U S.C. § 1437 et seq.
(2005) .

324 CF.R 8§ 982.517 et seq.

4 See Morse v. Republican Party, 517 U.S. 186, 234-35 (1996)
(deci ding only whether there existed a private cause of action and
“post pon[ing] any consideration of the nerits until after they have
been addressed by the District Court”).
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nmeeting the statute’s | owinconme standard in renting housing in the
private market. The voucher program thus gives participants the
flexibility to choose anbng a vari ety of housing options. Further,

unli ke earlier tenant-based prograns, which featured a statutory
cap that limted a famly’ s perm ssi bl e housing costs to 30 percent

of adjusted nonthly incone, the current voucher programcontains no
such cap. It gives participants even greater flexibility in the
housing market as well as access to nore expensive units that

better neet their needs. Under the current program participating
famlies nust contribute at |east 30 percent of their adjusted
mont hly inconmes to housing costs, and they may —but need not —
spend nore. Therefore, the choice of renting a costlier unit is

entirely theirs.

In adm nistering the voucher program the public housing
authority issues vouchers that are payable directly to a
participant’s | andl ord under a housi ng assi stance paynent contract
(“HAP contract”), the terns of which are governed by the statute
and regul ations.?® Cenerally, the anmount of this paynent is
cal cul ated as “the anpbunt by which the rent (including the anount
allowed for tenant-paid utilities) exceeds ... 30 percent of the

nonthly adjusted incone of the famly.”® The “anmpbunt allowed for

5 See 42 U.S.C. § 1437f(c)-(h);: 24 C.F.R § 982.451- 456.

642 U S.C. § 1437f(0)(2). Any excess housing costs above a
limt referred to as the “paynent standard,” which is established
by HUD and based on fair mnmarket value, are borne by the
participant. In that situation the famly’ s contribution would be
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tenant-paid wutilities” is determned by the public housing
authority, which is directed by regulation to base the utility
al l owance “on the typical cost of utilities and services paid by
ener gy-conservati ve househol ds that occupy housing of simlar size
and type in the sane locality ... wus[ing] nornmal patterns of
consunption for the comunity as a whole and current wutility
rates.”’” The public housing authority is further required to
“review its schedule of utility allowances each year, and nust
revise its allowance for a utility category if there has been a
change of 10 percent or nore in the utility rate since the | ast
time the utility allowance schedul e was revised.”?8
Plaintiffs-Appellants filed theinstant |awsuit in the Eastern
District of Louisiana in April of 2004, alleging that Defendants-
Appel  ees (collectively, the “Housing Authority”) had not provi ded
themappropriate utility all owances as required by the statute and
regul ations. Specifically, they contend that the Housing Authority
has failed to use current utility rates in calculating the utility
al l owance, and that it had not revised its utility allowance

schedule from 1995 to 2004 despite annual increases in utility

greater than 30 percent of adjusted incone, which the voucher
program permts at the participant’s option. See id. 8§
1437f (0) (2) (B)

724 CF. R § 982.517(b)(1).

8 1d. § 982.517(c)(1).



rates of 10 percent or nore in several years during that period.?®
The result, insist Plaintiffs-Appellants, is that their rent
burdens have been hi gher than they woul d have been had t he Housi ng
Authority <conplied wth the statute and the inplenenting
regul ati ons, which these participants seek to enforce through their
[ awsui t .

In October of 2004, the district court, wthout oral argunent
or hearing, granted the Housing Authority’ s notion to di sm ss under
Rul es 12(b) (1) and (6).' The district court held that the portions
of the voucher program statute and inplenenting regulations
pertaining to the utility allowance do not create individual
federal rights that may be enforced by private participants through
a 8§ 1983 action. The district court also denied Plaintiffs-
Appellants’ notion for leave to file a second anended conpl ai nt

rai sing the sanme chall enge.

1. STANDARD OF REVI EW

Plaintiffs-Appellants note in their brief on appeal that the
housing authorities of neighboring New Oleans and Kenner had
raised their utility allowances at |east three tines since 1995.

10 Fed. R Cv. P. 12(b)(1) (lack of subject matter
jurisdiction); Fed. R CGv. P. 12(b)(6) (failure to state a claim
upon which relief can be granted).
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We review a district court’s dismssal of a conplaint under

Rules 12(b)(1) and (6) de novo, taking the allegations of the

di sm ssed conplaint to be true.!
I11. ANALYSI S
Private individuals nmay bring |awsuits against state actors
under 42 U.S.C. 8 1983 to enforce not only constitutional rights
but also rights created by federal statutes.'? It is essential to
a private enforcenent action under 8§ 1983, however, that the

federal statute in question unanbiguously give rise to privately

enforceabl e, substantive rights.®® The inquiry in this context is
virtually the sane as that involved in private rights of action

inplied directly from a federal statute rather than by way of 8§

11 Vander Zee v. Reno, 73 F.3d 1365, 1368 (5th Cir. 1996).

12 Mai ne v. Thiboutot, 448 U.S. 1, 4 (1980) (reasoning that the
pl ain | anguage of 8§ 1983 provides a right of action for persons
deprived by state action “of any rights, privileges, or immunities
secured by the Constitution and | aws,” which would i nclude federal
statutes).

13 See, e.qg., Suter v. Artist M, 503 U S. 347, 363 (1992)
(concluding that “the | anguage relied upon by respondents, in the
context of the entire Act ... does not unanbi guously confer an
enforceable right ....”); Pennhurst State Sch. & Hosp. V.
Hal derman, 451 U. S. 1, 28 n.21 (1981) (“Because we conclude that §
6010 confers no substantive rights, we need not reach the question
whet her there is a private cause of action under that section or
under 42 U. S.C. 8 1983 to enforce those rights.”).
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1983. 4 In either instance, Congressional intent to create
privately enforceable rights is the key.?
The Suprene Court applies the three-part test that it

enunciated in Blessing v. Freestone to determine whether, in

enacting a particular statutory provision, Congress intended to
create rights enforceable by private parties: (1) Congress nust
have intended that the provision in question benefit the private
plaintiff; (2) the right assertedly protected by the statute nust
not be so “vague and anorphous” that its enforcenment would strain
judicial conpetence; and (3) the statute nmust unanbi guously i npose
a binding obligation on the states, with the asserted right couched
in mandatory rather than precatory terns.

The Court’s approach to 8 1983 enforcenent of federal statutes
has been increasingly restrictive; in the end, very few statutes
are held to confer rights enforceabl e under § 1983. The narrowness

of the doctrine is typified in Gonzaga University v. Doe, the

Court’s nost recent pronouncenent on this point, in which it nade
clear that it “reject[s] the notion that our cases permt anything

short of an unanbi guously conferred right to support a cause of

14 See Gonzaga Univ. v. Doe, 536 U. S. 273, 285 (2002) (“[T]he

initial inquiry [in a 8 1983 case] —determ ni ng whether a statute
confers any right at all — is no different from the initial
inquiry in an inplied right of action case ....").

15 See id. at 283-84.
16 520 U. S. 329, 340-41 (1997).
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action brought under § 1983.”' In Gonzaga, in which the three
Blessing factors were applied in evaluating a provision of the
Fam |y Educational Rights and Privacy Act, the Court unsurprisingly
held that the statutory |anguage on which the plaintiffs relied
does not support an action under § 1983.18

We recognize at the outset, therefore, that the result we
reach inthis caseis ararity, particularly after Gonzaga. W are
neverthel ess convinced that its resolution is controlled by the

Suprene Court’s pre-Gonzaga decision in Wight v. Gty of Roanoke

Redevel opnent & Housing Authority. 1 In that case, the Court

interpreted a provision of the Housing Act that is virtually
identical to the one at issue here, to support (1) a 8 1983

chal l enge (2) brought by public housing tenants concerning (3) the

calculation of their wutility allowances. As Wight predated

Bl essi ng by a decade the Court coul d not have applied the “Bl essi ng
test” under that nane, yet the Court’s analysis in Wight is wholly
consistent with that enployed in nore recent cases, and indeed
constitutes an indi spensable el enent of the current nethodol ogy. %°

Mor eover, (Gonzaga expressly relied on Wight, pointing to it as a

17536 U.S. 273, 283 (2002).

18 See id. at 287-90.

19 479 U.S. 418 (1987).

20 See Blessing, 520 U. S. at 340-41 (citing Wight as direct
authority for the first two factors to be considered in the

enforceable rights analysis); see also Gonzaga, 536 U S. at 280
(approving of the analysis and outcone in Wight).
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paradi gmatic exanple of an appropriate case for finding the
presence of a private right of action under 8§ 19832! and | eavi ng no
doubt that Wight survives as good | aw.

A Wight_Dictates the Qutcone in this Case

The plaintiffs in Wight were tenants in | owincone housing
projects owned by the Cty of Roanoke Redevel opnent and Housi ng
Aut hority. They sued the Authority under 8 1983, alleging that it
over-billed them for their wutilities and thereby violated the
statutory rent ceiling that limted their rent to 30 percent of
their adjusted nonthly incone. The statutory |anguage at issue,
commonly referred to as the Brooke Anendnent, stated that “[a]
famly shall pay as rent for a dwelling unit assisted under this

chapter (other than a fam |y assisted under section 1437f(0)22 of

this title) ... 30 per centum of the famly's nonthly adjusted
income ...."%2 The inplenmenting HUD regul ation, in turn, specified
that the statutory term “rent” included “reasonable anobunts of

utilities determned in accordance with the [public housing

21 See Gonzaga, 536 U.S. at 280.

22 Section 1437f(0), which is expressly set apart and excl uded
from coverage under the Brooke Anendnent, applies to the housing
choi ce voucher programand is the provision at issue in the present
case.

242 U S.C. 8§ 1437a(a) (1982) (quoted in Wight, 479 U S. at
420 n. 2) (footnote added).



authority’s] schedule of allowances for utilities supplied by the
project.”?
The Suprenme Court in Wight concluded that “it is clear that

the requl ati ons gave | owincone tenants an enforceable right to a

reasonable utility allowance and that the requlations were fully

aut horized by the statute.”?® The Court found “nothing in the
Housing Act or the Brooke Amendnent evidenc[ing] that Congress
intended to preclude petitioners 8§ 1983 claim ...."?% | t
enphasi zed that “[t] he Brooke Amendnent could not be clearer

[It] was a mandatory |imtation focusing on the individual famly
and its income. The intent to benefit tenants is undeniable.”?
The Court expressly determ ned that “the benefits Congress i ntended
to confer on tenants are sufficiently specific and definite to
qualify as enforceable rights under Pennhurst and § 1983, rights
that are not ... beyond the conpetence of the judiciary to
enforce.”?® The Court was also unconvinced that “the renedial
mechani snms provided [in the Housing Act were] sufficiently

conprehensive and effective to raise a clear inference that

2424 CF.R § 860.403 (1982) (quoted in Wight, 479 U S. at
420 n.3). The Suprene Court observed that “HUD has consistently
considered ‘rent’ to include a reasonable anmpbunt for the use of
utilities ...." 479 U. S. at 420.

25479 U.S. at 420 (enphasi s added).

26 | d. at 429.

27 1 d. at 430.

28 | d. at 432.
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Congress intended to foreclose a § 1983 cause of action for the
enforcenment of tenants’ rights secured by federal |aw. "?2°

Plaintiffs-Appellants in the instant case rely heavily on the
Wight precedent in arguing that they, too, have an enforceable
ri ght under the Housing Act to challenge the calculation of the
utility allowance schedul e. The Housing Authority’ s responsive
attenpt to distinguish Wight is unconvincing. Although there are
di fferences between the statutory provision involved in Wight and
the one at issue here, our careful review of both convinces us
beyond cavil that, in adopting the voucher program Congress
intended to create enforceable rights in participating tenants to
the sane extent as it did in enacting the statute inplicated in
Wi ght.

The key di stinction upon which the Housing Authority relies is
the statutory cap limting a participating famly' s rent to 30
percent of adjusted nonthly i ncone under the Brooke Anendnent (the
provision at issue in Wight), while under 8§ 1437f(0) (the voucher
program at issue here) a famly nmay choose to pay a greater
percentage of its incone for housing. This is a classic
distinction without a difference. In no way does it conpel the
conclusion that 8 1437f(0)(2) does not create a federal right that

can be enforced through 8§ 1983.

2 1d. at 425,
11



We discern no neaningful difference between the statutory
entitlenment of the plaintiffs in Wight and that of Plaintiffs-
Appel l ants here, regardl ess of the fact that the latter entitl enent
gi ves participants nore choices. The effect of an insufficient
utility allowance is the sane in either case: Partici pants are
forced to pay nore out of pocket than 30 percent of their incones
for housing.? Further, even though the governnment housing
assi stance provided under the voucher program is located in a
different section of the Housing Act, when we take the entirety of

the | egi sl ative enactnent into account, %! we see that Congress acted

30 Even a voucher program participant who is willing to pay
more than 30 percent of his incone for housing mght still be
affected by an insufficient wutility allowance. For such

participants, the nonthly assi stance paynent is equal to the anount
of the paynent standard established by HUD, m nus 30 percent of
incone. 42 U S. C. § 1437f(0)(2)(B)

Al t hough a participant whose rent alone (exclusive of the
utility allowance) exceeds the paynent standard is not at all
affected by the utility allowance, one whose rent is below the
standard but by an anmount | ess than the properly-calculated utility
al l onance, mght be affected by an insufficient allowance. To
illustrate this point, assune hypothetically a paynent standard of
$1000, apartnent rent of $800, utility allowance of $150, and a
nonthly incone of $666.67. Under these assunptions, the nonthly
assi stance paynent would be $750 ((800+150) - (30% of 666.67)).
| f, however, it were | ater determ ned that the assuned $150 utility
al l onance was inproperly calculated, and that it should have
i nstead been $275, the nonthly assistance paynent would rise to
$800; the participant could now “max out” his benefit even though
he would be paying nore than 30% of his inconme towards housing
costs. He would get the full anmount of the paynent standard m nus
30% of income and would be responsible for any costs above the
paynment standard, $75 in this exanple.

31 See Suter, supra note 13, at 357 (“The opinion[ ] in ..
Wight ... took pains to analyze the statutory provisions in
detail, inlight of the entire legislative enactnent, to determ ne
whet her the |language in question created ‘enforceable rights,
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Wi th precisely the sane overarching intent in both sections, viz.,
to assist lowincone famlies in obtaining a decent place to |live. %2
Logi c prevents the conclusion that Congress could have intended to
create enforceable rights for one group of Housing Act renta
assi stance recipients but not the other. Indeed, in the voucher
program Congress essentially validated Wight's holding.*® The
Suprene Court’s holding in Wight that Congress intended for the
conpl ai ning tenants to have an enforceabl e right under the Housing
Act and thus be able to challenge the calculation of the utility
al | onance schedule, applies with equal force to the instant case.

(1) Congressional Intent to Benefit Plaintiffs

Congress’s intent to provide neaningful housing assistance
benefits to individual famlies participating in the voucher

programis just as undeniable as it was with respect to famlies

privileges, or immunities within the neaning of 8 1983.”7) (enphasis
added) .

32 See 42 U. S.C. 8§ 1437f(a) (statenment of purpose for |ow
i ncome housi ng assistance); see also id. 8§ 1437(a) (declaration of
policy for general program of assisted housing).

3% |In determining the legislative intent wunderlying the
enact nent of the voucher program we assune that Congress was aware
of the Suprene Court’s prior decision in Wight and that the
Court’s interpretation of the Brooke Anrendnent in that decisionis
reflected in the voucher program statute. See Cannon v. Univ. of
Chi cago, 441 U.S. 677, 696-97 (1979) (“It is always appropriate to
assune that our elected representatives, |like other citizens, know
the law. ”). Indeed, Congress’s awareness of Wight is evidenced by
its express provision —in the |anguage of the voucher program
statute itself — for the “amount allowed for tenant-paid
utilities,” which was not present in the Brooke Anendnent but was
inplied by the Court in Wight. See Wight, 479 U S. at 420.
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covered under the Brooke Anmendnent. The statutory | anquage coul d

not be clearer in providing for “the nonthly assi stance paynent for

a famly receiving assistance.”®* Still, the Housing Authority
argues in its appellate brief that Congress did not so clearly
intend to benefit voucher program participants because the
statutory | anguage “addresses rights and duties that flow between
the [public housing authority] and the landlord, while the
participants are indirect beneficiaries.”? According to the
Housing Authority, the statute’'s “focus is on fair conpensation to
the landl ord. Rather than being concerned with the needs of these
individuals, the statute is concerned wth requiring these
i ndividuals to pay what Congress has determned to be their fair
share of the rent.”

This distortion of the statute flies in the face of its plain
| anguage. The fact that the assistance paynents happen to be
di sbursed directly to the landlord rather than to the tenant is of
no consequence. Congress plainly expressed its intent to provide

housi ng assistance for the benefit of the lowincone famlies

3 42 U.S.C. § 1437f(0)(2).

3% The Housing Authority also notes that HUD regul ations
expressly deny voucher programparticipants third party beneficiary
rights in the HAP contract between the public housing authority and
the landlord, citing 24 CF. R § 982.456. The effect of this
limtation, however, is only that voucher recipients are precluded
from “assert[ing] any claim ... under the HAP contract,” id. 8§
982. 456(c) (enphasis added); it has no bearing on Congress’s intent
to provide housing assistance for their benefit.
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participating in the progrant®, it would be absurd to treat the
voucher programas a |landlords’ relief act!

| f anything, the benefit to participants under 8§ 1437f(0)(2)
is even nore direct than the benefit that the Suprenme Court so

construed in Wight. The Court observed that the Brooke Anendnent

“was a mandatory limtation focusing on the individual famly and
its incone.”?® The | anguage of that anmendnent that the Court held
to provi de an undeni abl e benefit stated only that “[a] fam |y shal

pay as rent ... 30 per centum of the famly’'s nonthly adjusted
i ncone”®; the governnent assi stance to cover any renmi ni ng housi ng
costs was nerely inplied. In contrast, the benefit provided by the
statutory |anguage of the voucher program is undeniably direct.

Its object is the “nonthly assistance paynent for a famly,” a

t angi bl e, governnent -funded benefit focused directly onthe famly.
Even t hough t he voucher i s nmade payable to the I andl ord, Congress’s
obvi ous intent was for such paynent to benefit the participating
t enant .

The Housing Authority also asserts that, unlike in Wight,

when “resort to the HUD regul ati on was not necessary to establish

3% The text of the statute, in providing for “the nonthly
assi stance paynent for a famly,” is undoubtedly “phrased in terns
of the persons benefited.” See Gonzaga, 536 U. S. at 284 (quoting
Cannon, 441 U. S. at 692 n. 13).

37479 U.S. at 430 (enphasis added).

% 42 U S.C. 8§ 1437a(a) (1982) (quoted in Wight, 479 U S. at
420 n. 2).
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the right,” Plaintiffs-Appellants in the present case “must reach
through the statute to find the right to a utility allowance
schedule that is created by a regulation ....” Yet, once again,
the statutory basis for private enforcenent is even stronger here
than it was in Wight. |In fact, the Housing Authority’ s argunent

gets it exactly backwards.® The statutory |anguage at issue in

Wight nmade no nention at all of the utility allowance. It
provided only for “rent,” which was subsequently defined — by
requlation — to include “reasonable anmounts of utilities

determned in accordance with the [public housing authority’s]
schedul e of allowances for utilities supplied by the project.”%
In contrast, the statutory |anguage of the voucher program
unm st akably provides —in the text of the act itself —for an
“anbunt [to be] allowed for tenant paid utilities.”* Contrary to
the Housing Authority’ s assertion, the HUD regul ations are not
necessary to establish Plaintiff-Appellants’ right to the utility
al | ownance, and certainly no nore so than they were in Wight, where

such an al |l owance was not even nentioned in the text of the statute

% The argunent overlooks the Suprene Court’s statenent in
Wight that “it is clear that the requlations gave |owincone
tenants an enforceable right to a reasonable utility allowance

.7 479 U S, at 420 (enphasis added). Contrary to the Housing
Aut hority’s assertion, therefore, resort to the HUD regul ati on was
necessary to establish the right in Wight.

% 24 C.F.R § 860.403 (1982) (quoted in Wight, 479 U S. at
420 n. 3).

242 U S.C. § 1437f(0)(2)(A), (B).
16



itself. Congress’s intent to benefit Plaintiffs-Appellants here
cannot be gai nsai d.

(2) Enforcenent Not Beyond Judici al Conpetence

The regul atory conmands to public housing authorities — (1)
to base the utility allowance “on the typical cost of utilities and
servi ces pai d by energy-conservati ve househol ds t hat occupy housi ng
of simlar size and type in the sane locality ... us[ing] norma
patterns of consunption for the community as a whole and current
utility rates,”* and (2) to “review [the] schedule of wutility
al | onances each year, and ... revise [the] allowance for a utility
category if there has been a change of 10 percent or nore in the

utility rate since the last tinme the utility all owance schedul e was

revised”*® — are not beyond the conpetence of the judiciary to
enf or ce. As the Suprenme Court observed in Wight, “[t]he
regulations ... specifically set out guidelines that the [public

housing authorities] were to follow in establishing utility
al l omances”; and the Court concluded that this nmandate was not so
vague and anor phous as to exceed the ability of the judicial branch
to enforce. *

The Housing Authority argues further that the discretion it

enjoys in calculating the utility allowance schedul e renders the

2 24 C.F.R § 982.517(b)(1).
4 1d. § 982.517(c)(1).
4 479 U S. at 431-32.
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statute and regulations wunenforceable in the courts. It
characterizes as “inherently inprecise [the] task to determ ne the
anor phous ‘typical cost of utilities and services paid by energy-
conservative househol ds that occupy housing of simlar size and
type’ in Jefferson Parish.” Al t hough the calculation and
mai nt enance of the utility allowance schedul e may not be an exact
science, courts surely are capable of at Ileast reviewing the
actions taken by public housing authorities to ensure that they
have acted within their discretion.* Additionally, the requirenent
that public housing authorities review their allowances each year
and revise them*®“if there has been a change of 10 percent or nore
in the utility rate” since the last revision, admts of no
discretion at all and could easily be determ ned and enforced by a
court. In short, just as the Suprene Court held in Wight, we hold
that the statute and regulations pertaining to the utility
al l owance are not so vague and anorphous as to be beyond the
conpetence of the judiciary to enforce.

(3) Statute Unanbi quously | nposes A Bi nding Obligation | n Mandatory
Ter ns

4 See Wlder v. Va. Hosp. Ass’'n, 496 U. S. 498, 519-20 (1990)
(“That the [Boren] Amendnent gives the states substanti al
discretion in choosing anong reasonable nethods of calculating
rates may affect the standard under which a court reviews whet her
the rates conply with the Anendnent, but it does not render the
Amendnent unenforceable by a court. Wiile there nay be a range of
reasonabl e rates, there certainly are sone rates outside that range
that no State could ever find to be reasonabl e and adequat e under
the Act.”).

18



Together, the plain statutory provision for “the anount
allowed for tenant-paid utilities,” and, in turn, the wording of
the i npl enmenting regul ati on specifying the nmethod and cal cul ati on
to be used in setting the all owance, unanbi guously i npose a bi ndi ng
obligation on public housing authorities. Referring our attention
back to the first step of the analysis, the Housing Authority
argues that sonehow it is not bound by the obligation to maintain
the utility allowance in conformty with the regulation, arguing
that its only obligationis to HUD, and that it has none to program
participants. This argunent fails for the reasons we have al ready
di scussed. *°

The Housing Authority next contends that its obligations are
not binding because HUD may waive them for good cause.?*  This
argunent fails, however, for the sinple reason that there is no
record evidence (or contention) that the Housing Authority ever
applied for any such waiver, nuch |ess received one. The
regul ati ons are binding on the Housing Authority unless and until
HUD should grant it a waiver. Moreover, the extent of any waiver
relating to the utility all owance that the Housi ng Authority m ght
obtain would be restricted to the requirenent that the Housing
Aut hority revise the all owance when there is an annual utility rate

i ncrease of 10 percent or nore: HUD has never provided for waivers

46 See supra text acconpanyi ng notes 40-43.
47 See HUD Notice 2005-9, at 3.

19



of the other regulatory requirenents that the Housing Authority is
alleged to have violated.?* The statute and regulations
unanbi guously inpose binding obligations on public housing
authorities vis-a-vis the cal cul ati on, mai ntenance, and revi si on of
utility all owances.

(4) No Conprehensi ve Enforcenent Schene

Even when, as here, our analysis of the Bl essing factors | eads
to the conclusion that Congress intended to create privately
enforceable rights, “there is only a rebuttable presunption that
the right is enforceable under § 1983.”"4° This is because the
possibility exists that Congress coul d have forecl osed t hat renedy
by providing another.% “Wen the renedial devices provided in a
particul ar Act are sufficiently conprehensive, they may suffice to
denonstrate congressional intent to preclude the renedy of suits
under 8§ 1983.7% The Housing Authority argues in its appellate
brief that here, “[t]he renmedy for a [public housing authority’s]
failure to conply with HUD regul ati ons ranges froma reduction in
the anmount of funds paid to [it] by HUD up to a conplete

termnation from the program”® The Housing Authority advances

48 See id.
4 Bl essing, 520 U.S. at 341.
50 | d.

51 M ddl esex County Sewerage Auth. v. Nat’'l Sea C amers Ass’n,
453 U.S. 1, 20 (1981).

%2 See 42 U.S.C. 8§ 14379(j)(4)(A.
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further that even though the regulations require public housing
authorities to provide an opportunity for informal hearings
concerning the application of the utility allowance schedule to a
particular famly' s needs, these regulations do not require such
hearings concerning the establishnent of the utility allowance
schedul e itsel f.?%3

As in Wight, however, there is absolutely no indication in
the statute that Congress intended for exclusive enforcenent
authority to be vested in HUD.%* “HUD s authority to audit, enforce
annual contributions contracts, and cut off federal funds ... are
generalized powers [that] are insufficient to indicate a
congressional intention to foreclose 8 1983 renedies.”® Both
met hods of enforcenent, i.e., HUD oversight and private actions
under 8§ 1983, may coexi st if Congress so intends. And, even though

Gonzaga enphasi zed Pennhurst’s observation that Spending C ause

legislation is nost often enforced by the w thhol ding of federal
funds rather than by private |lawsuits,® the Court recognized and

approved of Wight as an exception to this general rule. The Court

53 See 24 C.F.R § 982.555(b)(3).
54 See 479 U.S. at 424.

55

o

at 428.

56 “In legislation enacted pursuant to the spendi ng power, the
typical renmedy for state nonconpliance with federally inposed
conditions is not a private cause of action for nonconpliance but
rather action by the Federal Governnent to term nate funds to the
State.” (Gonzaga, 536 U. S. at 280 (quoting Pennhurst, 451 U S. at
28).
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reasoned that the |lack of a sufficient federal review nechanism
permtting tenants to conplain of purported nonconpliance wei ghed
agai nst a concl usi on that Congress i ntended to precl ude enforcenent
under 8§ 1983.% Here, as acknow edged by the Housing Authority,
voucher programparticipants are not entitled under the regul ati ons
to a hearing concerning establishnent of the utility allowance
schedul e, and no ot her avenue of relief is provided. There sinply
is no conprehensive federal renedial schene provided for the
voucher program that would denonstrate Congressional intent to
preclude Plaintiffs-Appellants’ right to bring a 8§ 1983 suit.
B. Banks v. Dallas Housing Authority

We turn briefly to the Housing Authority’s contention that
this case is not governed by Wight but by our decision in Banks v.

Dall as Housing Authority, in which we considered a different

provi sion of the Housing Act and determned that it did not create
a right enforceable under § 1983.°%8 The Housing Authority’s
reliance on Banks is msplaced: The statutory provision at issue
in that case does not even resenble the one that Plaintiffs-
Appel l ants seek to enforce here. Banks dealt with an earlier
version of 42 U S. C. 8 1437f(e), which authorized HUD to “nmake

assi stance paynents ... pursuant to a contract with owners ... who

° See id. at 280, 290.
%8 271 F.3d 605 (5th Gr. 2001).
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agree to upgrade housing so as to nmake and keep such housing

decent, safe, and sanitary ...."5°

Banks is hel pful in the present case only as a reference point
al ong the continuum of decisions concerning 8 1983 enforcenent of
asserted federal statutory rights. The obvious differences between
the statutory provision considered in Banks and the one at issue
here plainly put Banks at the opposite end of the spectrum i ndeed
very near Gonzaga.® Congress’s requirenent in the fornmer 8§
1437f (e) that owners keep and maintain their properties “decent,
safe, and sanitary” as a condition of their receipt of funds, is
easily distinguished fromits provision in 8 1437f(0)(2) for a

“nmont hl 'y assi stance paynent for the famly,” including areasonable

utility all owance, obviously a tangi bl e governnent benefit that is
directly focused on the famly and its incone. This provision nuch
nmore cl osely resenbl es the Brooke Anendnent at issue in Wight than
it does the former 8§ 1437f(e). Banks sinply has no bearing on this
case.

I V. CONCLUSI ON

42 U.S.C. § 1437f(e) (1990) (quoted in Banks, 271 F.3d at
606, with enphasis).

60 Conpare Gonzaga, 536 U S. at 280 (enphasizing that in
conditional spending legislation the typical renedy for state
nonconpliance with conditions is termnation of federal funds),
with Banks, 271 F.3d at 610 (“obligation is binding only in the
sense that [it] is a condition that Congress placed upon the
[landl ord’ s] receipt of Section 8 rent assistance”).

23



W reverse the order of the district court dismssing
Plaintiffs-Appellants’ claim on grounds that they do not have a
right to sue under 8 1983 to enforce the statute and regul ations
concerning the calculation and revision of their utility
al l onances. Al though the statutory provision sought to be enforced
inthis case and that involved in Wight are not the same verbatim
the differences between themare inmmaterial to the i ssue of § 1983
enforcenent, and the Suprene Court’s decision and reasoning in
Wight control the outconme here. The Housing Authority’ s attenpts
to distinguish Wight, and to liken this case to our decision in
Banks, are unpersuasi ve. Application of the Blessing factors
bol sters our conclusion that the Congressional intent underlying
t he Brooke Anmendnent at issue Wight, as discerned by the Suprene
Court, is equally present here. W hold that in adopting 8§
1437f(0)(2), Congress intended to grant to voucher program
participants |like these Plaintiffs-Appellants, federal rights
enforceabl e under 8§ 1983. For these reasons, the decision of the
district court is reversed, and the case is remanded for further
proceedi ngs consistent with this opinion.

REVERSED and REMANDED
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