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Rl VERWOOD | NTERNATI ONAL CORP; ET AL
Plaintiffs,

CRAPHI C PACKAG NG | NTERNATI ONAL | NC, fornerly known as
Ri verwood | nternational Corp

Plaintiff - Appellant
V.
EMPLOYERS | NSURANCE OF WAUSAU; ET AL
Def endant s
EMPLOYERS | NSURANCE OF WAUSAU
Def endant - Appell ee

Appeal fromthe United States District Court
for the Western District of Loui siana

Bef ore KING Chi ef Judge, and BENAVI DES and STEWART, Circuit
Judges.

KING Chief Judge:

Thi s appeal concerns whether an asbestos-rel ated di sease is
a “bodily injury by accident” as that termis interpreted under
several workers’ conpensation and enployers’ liability insurance
policies. Because we agree that the policies are subject to only

one reasonable interpretation--that an asbestos-related injury is
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not a “bodily injury by accident” under the policies in question-
-we AFFIRM the district court’s entry of summary judgnent in
favor of Defendant- Appell ee Enpl oyers | nsurance of Wausau.
| . FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff-Appellant G aphic Packaging International, Inc.,
formerly known as Riverwood International Corp. (“Ri verwood”),
owns and operates a paperboard manufacturing facility in Wst
Monroe, Louisiana. R verwod purchased a series of Excess
Wor kers’ Conpensati on and Enpl oyers’ Liability policies
(collectively, the “Policies”) from Enpl oyers |Insurance of Wausau
(“Wausau”), which provided coverage from May 1974 to January
1984.1 Beginning in early 2000, numerous present and forner
enpl oyees sued Ri verwood, seeking damages for injuries, including
asbestosi s and ot her asbestos-rel ated di seases, allegedly caused
by exposure to asbestos while working at the West Monroe
facility. Riverwood settled 260 enployee clains for a | unp sum
of $1.513 million.

Ri verwood sent notice letters to its nultiple insurers,
i ncl udi ng Wausau, advising them of the asbestos-related cl ai ns.
The notice letters identified the enployees’ clains as “bodily
injury by disease” clainms. Wausau deni ed coverage based on the

thirty-six nonth exclusion provision in the Policies, which

. Ri verwood al so purchased standard workers’ conpensation
and enployers’ liability policies, but limted coverage under
t hose policies to | oggers.
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provides that “bodily injury by disease” clains are excluded from
coverage if not brought within thirty-six nonths after the end of
the policy period.? Wusau al so deni ed coverage on the basis
that Ri verwood could not neet the self-insured retention (“SIR’)
requirenents in the Policies.® Accordingly, Wuwusau refused to
contribute to the $1.513 million settlenent.

On March 12, 2000, Riverwood filed a suit seeking indemity

from Wausau under, inter alia, the Policies for the underlying

2 The pertinent provision reads:
EXCLUSI ONS
This policy does not apply . . . .
(e) under paragraph B of | nsuri ng
Agreenent |, to bodily injury by disease

unless prior to thirty-six nonths after
the end of the policy period witten
claimis nmade or suit is brought agai nst
the insured for danmages because of such

injury or deat h resulting
therefrom.
3 The SIR provision reads:

I11. RETENTION AND |INDEMNITY. The insured
shall retain as its own net retention loss in
the anmount of the retention stated in the
decl arations and the conpany hereby agrees to
indemmify the insured against |oss in excess
of such retention, subject to the limt of
i ndemi ty st ated in t he decl arati ons;
provided, that the retention and limt of
i ndemmity apply as respects:

(a) bodily injury by accident, including

death resulting therefrom sustained by

one or nore enployees in each accident,

or

(b) bodily injury by disease, including

death resulting therefrom sustained by

each enpl oyee.
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asbestos clains.* On January 22, 2002, Wausau filed a notion for
partial summary judgnment, seeking enforcenent of the thirty-six
mont h exclusion provision. It is undisputed that none of the
asbestos clains was asserted against Riverwood within thirty-six
mont hs of the Policies’ expiration. The district court, however,
denied the notion, relying on the recomendati on of the

magi strate judge, who reasoned that the Policies’ |anguage was
anbi guous because an issue of fact existed regardi ng whet her an
asbestos-rel ated disease is a “bodily injury by disease” or a
“bodily injury by accident” under the Policies.

On Cctober 14, 2003, Wausau filed another notion for summary
judgnent, arguing that: (1) the enployees’ clainms were “bodily
injury by disease” clainms barred by the thirty-six nonth
excl usion provision; and (2) Ri verwood could not satisfy its SIR
requi renents as required to trigger coverage under the Policies
regardl ess of whether the clains were treated as “bodily injury
by di sease” or “bodily injury by accident” clainms. On February
13, 2004, based on the nmagistrate judge’s recomendation, the

court granted Wausau' s noti on.

4 Ri verwood also filed suit seeking indemity under
various standard workers’ conpensation and enployers’ liability
policies and blanket liability policies it had purchased. The
clains regarding the blanket liability policies were voluntarily
dism ssed. Furthernore, the court granted summary judgnent
agai nst Ri verwood on the standard policies because they did not
cover any of the enployees’ clains at issue. Riverwood does not
appeal as to that determnation. Initially, R verwod had al so
sought coverage for clains asserted by non-enpl oyees, but those
clains were also voluntarily di sm ssed.
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Wth respect to the thirty-six nonth excl usion provision,
the court reconsidered its determ nation of anbiguity and
concl uded that, based on the evidence, “[t]he only reasonable
conclusion is that the underlying clains in question in this
lawsuit involve bodily injury by disease. Therefore, the 36-
mont h excl usi on applies and should be enforced as witten.” The
court reasoned, inter alia, that the “vast mgjority of courts
considering the issue have al so treated asbestos-rel ated cl ai ns
as injury by disease under excess [w orker’s
[ c] onpensation/[e]nployer [|]iability policies with the sanme or

nearly the sane policy definitions.” (citing Hamlton v. Anco

I nsulation, Inc., 844 So. 2d 893 (La. C. App. 1lst Cr. 2003),

Hubbs v. Anco Insulations, Inc., 747 So. 2d 804 (La. C. App. 1st

Cr. 1999), Rareshide v. Mbil Gl Corp., 719 So. 2d 494 (La. C

App. 4th Cr. 1998), Laurendine v. Fischbach & More, Inc., 398

So. 2d 1220 (La. C. App. 4th Gr. 1981), and Froust v. Coating

Specialists, Inc., 364 F. Supp. 1154 (E.D. La. 1973)).

Wth respect to the SIR issue, the court noted that because
the clains were “bodily injury by disease” clains, a separate SIR
had to be nmet for each claim However, no individual claim
exceeded the smal |l est per-enployee SIR ($100, 000), much | ess the

$500,000 SIR on the later policies.® The court also noted that

5 The SIR anmobunt for the years covered by the Policies
were: (1) $100, 000 per year for 1974-1977; (2) $250,000 per year
for 1977-1980; and (3) $500,000 per year for 1980-1984. The
court noted that for the settled clains, only Walter G aves’s
$400, 000 claimcoul d possibly satisfy the SIR, but Gaves’'s |ast
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even if the clains were “bodily injury by accident” clains,

Ri verwood woul d have to neet its SIR requirenent for each
accident. However, R verwood failed to present any evidence to
show it could neet its SIR requirenent for each accident. In
addition, the court stated that because R verwood was seeking to
trigger coverage under nultiple policies for danmages stenm ng
fromnmultiple years of exposure, the plaintiffs’ |osses had to be
allocated on a pro rata basis across all the years of exposure.
Under this nethod, the court concluded that Ri verwood coul d not
satisfy a single SIR for any enployee in any policy year. The
court rejected Riverwod' s argunent that all the clains should be
construed as arising out of a single accident because R verwood
did not present any evidence that all of the clainmnts were
exposed by one specific accident at the sane tine and at a common
| ocati on.

On appeal, Riverwood argues that a genuine issue of fact
remains as to whether it is entitled to coverage under the
Policies. Specifically, R verwood argues that the | anguage of
the Policies at issue is anbiguous. Wth regard to the SIR
i ssue, Riverwood argues that there is sufficient evidence to
support a jury finding that it could satisfy at |east one SIR
under the Policies. R verwood further argues that under Fifth
Circuit precedent, its SIRs should be apportioned pro rata.

1. STANDARD OF REVI EW

exposure was in 1986, a date not within the policy period.
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This court reviews a grant of sunmary judgnent de novo,

applying the sane standards as the district court. Burch v. Gty

of Nacogdoches, 174 F.3d 615, 618 (5th Gr. 1999). Summary

judgnent is proper if the record, taken as a whole, shows that
there is no genuine issue of material fact and that the novant is
entitled to judgnent as a matter of law Fep. R CQv. P. 56(c);

Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986). To overcone

summary judgnent, “the nonnoving party nust conme forward with
specific facts show ng that there is a genuine issue for trial.”

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

587 (1986) (internal quotation marks and enphasis omtted). The
court nust view the evidence in the light nost favorable to the
nonnmovant, drawi ng all reasonable inferences in the nonnovant’s

favor. King v. Chide, 974 F.2d 653, 656 (5th Gr. 1992).

I11. ANALYSI S

Ri verwood argues that a genuine issue of material fact
exi sts as to whether the underlying asbestos clains are “bodily
injury by disease” or “bodily injury by accident” clains under
t he Policies.

Under Loui siana law, an insurance policy is a contract
between the parties, and it should be construed according to the
general rules of contract interpretation set forth in the Cvil

Code. La. Ins. Guar. Ass’'n v. Interstate Fire & Cas. Co., 630

So. 2d 759, 763 (La. 1994). A contract is anbiguous if, after

applying the established rules of contract interpretation, the
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contract is uncertain as to the parties’ intent and susceptible
to nore than one reasonable interpretation under the

ci rcunst ances. Shocklee v. Mass. Mut. Life Ins. Co., 369 F.3d

437, 440 (5th Cr. 2004) (quoting Inre Liljeberg Enters., Inc.

304 F.3d 410, 440 (5th Gr. 2002)). Applying the rul es of
contract interpretation, we conclude that the district court
properly determ ned that the Policies are subject to only one
reasonable interpretation--that an asbestos-related injury is not
a “bodily injury by accident” under the policies in question.

The Policies provide:

|. COVERAGE. This policy applies to |oss sustai ned by

the insured on account of
B. sunms which the insured shall becone | egally obligated
to pay as damages because of bodily injury by accident or
di sease .

I'1. APPLI CATION OF POLICY. This policy applies only to injury
(1) by accident occurring during the policy period,
or
(2) by disease caused or aggravated by exposure of
which the last day of the |ast exposure, in the
enpl oynent of the insured, to conditions causing
t he di sease occurs during the policy period.

V. DEFI NI TIONS. . . .

(C Bodily Injury by Accident; Bodily Injury
by Di sease. The contraction of disease is not
an accident within the neaning of the word
“accident” in the term “bodily injury by
accident” and only such disease as results
directly froma bodily injury by accident is
included within the term “bodily injury by
acci dent.” The term “bodily injury by
di sease” includes only such disease as is not
included within the term “bodily injury by
acci dent.”

Ri verwood asserts that the | anguage i s anbi guous because the
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policy itself does not define the word “accident.” The fact that
atermis not defined in a policy, however, does not al one nmake

it anbiguous. MKittrick v. La. Health Serv. and Indem Co., 843

So. 2d 577, 580 (La. C. App. 2003). Instead, the term
“accident” nust be given its plain neaning. LA CvVv. CobE ANN.

art. 2047 (West 1987). Riverwood contends that the common
under st andi ng of the undefined termcontrols, and it asserts that
the word “accident” is defined in the dictionary as, inter alia,
an unforseen and unpl anned event or circunstance. Because the
exposure giving rise to the asbestos clains can reasonably be
descri bed as an unforseen and unpl anned event or circunstance,

Ri verwood concl udes the definition of “accident” enconpasses the
exposure to asbestos that occurred in this case. However, if the
termwe are seeking to define is a technical term it nust be
given its technical neaning. LA Cv. CobE ANN. art. 2047 (West

1987); McKittrick, 843 So. 2d at 580. \Wausau asserts, and

Ri verwood does not dispute, that the Policies inport workers’
conpensation law.® |In addition, under Louisiana contract |aw,

“Iw ords susceptible of different neanings nust be interpreted as
havi ng the neani ng that best confornms to the object of the
contract.” LA CQv. CobE ANN. art. 2048 (West 1987). The object

of the Policies at issue is to provide workers’ conpensation and

enpl oyers’ liability insurance. Under workers’' conpensation |aw,
6 The Policies do not state affirmatively that workers’
conpensation law will govern the terns. However, workers

conpensation law is referenced t hroughout the Policies.
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“accident” is defined as “an unexpected or unforeseen actual,
identifiable, precipitous event happeni ng suddenly or violently,
with or without human fault, and directly producing at the tinme
objective findings of an injury which is nore than sinply a
gradual deterioration or progressive degeneration.” LA Rev. STAT.
ANN. 8§ 23:1021(1) (West 1998). This definition suggests that an
asbest os-rel ated di sease cannot be considered an “accident” since
exposure to asbestos is normally not violent and does not, at the
time of exposure, produce objective findings of an injury.
Rat her, an asbestos-rel ated di sease has a |long | atency period and
normal Iy manifests itself after continued exposure. See
Ham [t on, 844 So. 2d at 897.

Ri verwood asserts, however, that even if an asbestos-rel ated
di sease is considered a “bodily injury by disease,” it may al so
reasonably be construed as a “bodily injury by accident” because
a disease that results froman accident can constitute a “bodily
injury by accident.” As Wausau notes, however, when the plain
terms of the Policies are viewed as a whole, it is clear that an
asbestos-rel ated disease is not a “bodily injury by accident,”
and any ot her conclusion would render the “bodily injury by
di sease” provision neaningless. Louisiana contract
interpretation rules provide that every provision in a policy
must be construed in the context of the policy as a whol e; one
policy provision is not to be construed separately. LA Qv. CooE
ANN. art. 2050 (West 1987). In addition, if a provisionis
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susceptible to different neanings, it nust be interpreted to have
a neaning that renders it effective. LA Qv. CooE ANN. art. 2049
(West 1987). According to the Policies, coverage for a “bodily
injury by disease” claimis triggered if the | ast exposure
occurred during the policy period and the claimis asserted
wthin thirty-six nonths of the policy’'s expiration. Since an
exposure is required to trigger coverage for a “bodily injury by
di sease” claim a disease caused by an exposure shoul d be
considered a “bodily injury by disease.” |f an exposure equates
to an accident, then a claimresulting froman exposure could be
considered a “bodily injury by accident” claim To interpret the
Policies in this way woul d render the provision providing for
“bodily injury by disease” clains (and the provision providing
that disease clains are triggered by an exposure during the
policy period) superfluous. |Indeed, the Louisiana First Crcuit
Court of Appeal has recognized that “to find that disease that
results fromaccidental contact with a foreign body, such as an
asbestos fiber, is bodily injury by accident would be to subsune
the definition of bodily injury by disease into the definition of
bodily injury by accident.” Hubbs, 747 So. 2d at 807-08.

I nportantly, the terns of the Policies suggest that a “bodily
injury by disease” is nutually exclusive froma “bodily injury by
accident.” As Wausau points out, the Policies apply different
trigger, reporting, and SIR requirenents to “bodily injury by

di sease” and “bodily injury by accident” clainms. Coverage for
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“bodily injury by disease” clains is triggered by an injurious
exposure during the policy period, the assertion of a claim
wthin thirty-six nonths of the policy’'s expiration, and paynent
of the SIR for each enployee. Coverage for “bodily injury by
accident” clains, on the other hand, is triggered by an acci dent
occurring during the policy period and paynent of the SIR for
each accident. Thus, we disagree with R verwood s contention

t hat an asbestos-rel ated di sease can al so be construed as a
“bodily injury by accident.”

Qur concl usion that an asbestos-rel ated di sease does not
constitute a “bodily injury by accident” under the Policies is
supported by Louisiana case |law interpreting the exact sane
policy | anguage. |n Hubbs, the Louisiana First Crcuit Court of
Appeal concluded that asbestosis was a “bodily injury by disease”
when confronted with the policy | anguage before us. | n Hubbs,
the i ssue was whet her asbestosis was a bodily injury by accident
or by disease. 747 So. 2d at 806. The court found that “the
contraction of asbestosis is not an accident within the neaning
of the policy, and thus the thirty-six nonth exclusion applies.”
Id. at 808. The court reasoned that the “[p]Jolicy clearly states
that the contraction of disease is not an accident within the
meani ng of the policy.” I|d. Ri verwood, however, points to

Faciane v. S. Shipbuilding Corp., 446 So. 2d 770 (La. C. App.

1984), for its contention that the Policies are subject to nore
t han one reasonable interpretation. |In Faciane, the Louisiana
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Fourth Grcuit Court of Appeal held that a genui ne issue of
material fact existed as to whether the appellant’s injury,
silicosis,” was a bodily injury by disease or by accident. |d.
The court, faced with the sanme policy |language in this case (the
definition section of bodily injury by disease and acci dent),
found the provision to be unclear because it seened to excl ude
the contraction of a disease as a “bodily injury by accident” but
al so seened to allow the contraction of sone di seases to be
classified as diseases by accident. |d. at 774. The court
specifically stated:

[t]o say the least this definition is unclear. On one

hand it seens to exclude contraction of disease as an

injury by accident. However, the next clause of the sane

sentence seens to allowthe contraction of sone di seases

to be classified as accidental injury. G ven these

circunstances it seens that a genuine issue of material

fact as to the classification of appellant’s injury

exi st ed.
We are, however, unconvinced by the reasoning in Faciane and
conclude that the reasoning in Hubbs, a nore recent case, is nore
inline with the rules of contract interpretation espoused above.
In addition, other courts have treated silicosis and asbest os-

related injuries as bodily injuries by disease under policies

containing the sane | anguage at issue here. See Froust, 364 F.

! Silicosis is simlar to asbestosis and asbestos-rel ated
injuries. Silicosis results fromexposure to silica, and the
di sease devel ops over tine. Courts have not found any neani ngf ul
di fference between silicosis and asbestosis that woul d nerit
distinction for present purposes between the two. See, e.q.,
Quick v. Murphy QI Co., 446 So. 2d 775 (La. App. 4th Cr. 1982).
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Supp. at 1154 (concluding that silicosis was a “bodily injury by
di sease”); Ham lIton, 844 So. 2d at 893 (treating an asbest os-
rel ated di sease, nesothelioma, as a “bodily injury by disease”).

We therefore hold that the district court properly concl uded
that the only reasonable interpretation of the Policies is that
an asbestos-rel ated disease is not a “bodily injury by accident”
but is rather a “bodily injury by disease.” Accordingly, the
thirty-six nmonth exclusion provision applies.® Because Ri verwood
is not entitled to coverage under the thirty-six nonth excl usion
provi sion, we need not address its argunents with regard to the
SIR i ssue.

| V. CONCLUSI ON

For the foregoing reasons, we conclude that the district

court properly granted Wausau’s notion for summary judgnent.

Accordingly, the judgnent of the district court is AFFI RVED.

8 In light of our conclusion, we find it unnecessary to
address Riverwood’ s argunents that the district court erred in
relying on extrinsic evidence and in failing to acknow edge,
address, or view in the nost favorable |ight evidence it
presented. To the extent that the district court erred, if it
erred at all, we hold that summary judgnent was proper according
to the rules of contract interpretation and the case | aw
di scussed above. Holtzclaw v. DSC Communi cations Corp., 255 F.3d
254, 258 (5th GCr. 2001) (stating that the court may affirm
summary judgnent on any ground supported by the record, even if
it is different than that of the district court).
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