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M d- Conti nent Casualty I nsurance Conpany agreed to insure the
Ri chl and Pari sh School Board agai nst various risks, including |oss
resulting from clains based on actual or alleged racial
di scrimnation, racial harassnent, and breach of contract.
Fol | om ng execution of this agreenent, a |awsuit was fil ed agai nst

the School Board alleging federal clains for intentional racial



di scrimnation, and state clains for breach of contract and abuse
of rights. M d- Continent refused to defend the suit on grounds
that the policy excluded from coverage acts conmtted wth
know edge of their wongful nature or with intent to cause danage.
W find that the policy did not provide coverage for clains
alleging acts of intentional racial discrimnation commtted by
menbers of the School Board. However, we al so conclude that M d-
Continent breached its duty to defend the School Board because the
plaintiff’s conplaint alleged non-excluded clains for breach of
contract and abuse of rights.
I

Kati e Col eman, an African-Anerican wonman, applied for the
new y-created position of associate principal at Rayville
El ementary School in Rayville, Louisiana. Col eman, who had
previously worked as a teacher in another Parish, was awarded the
position and received a two-year contract of enploynent. She
began serving as associate principal on Septenber 6, 2000. I n
Cct ober 2000, she was asked to resign by the superintendent of the
School Board. She refused to conply. The School Board then held
a hearing to consider nine separate charges of insubordination
| evi ed agai nst Col eman and, after finding her guilty of four, voted

to ternm nate her enploynent.?

! The charges included seven allegations related to Coleman’s failure to
perform®“bus duty,” one all egation that Col eman addressed t he Rayville El enentary
principal in an unprofessional and i nsubordi nate nmanner, and one al | egati on t hat
Col eman i nproperly used a federally-funded copier for a non-designated use.
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Coleman filed suit agai nst the School Board all eging that she
had been discrimnated against and term nated on account of her
race. She brought clainms under Title VII of the Cvil R ghts Act,?
42 U. S.C. 88 1981 and 1983, and pl eaded state | aw causes of action
for breach of contract and abuse of rights. Colenman alleged that
the position of associate principal at Rayville El enentary had been
created as a concession by white nenbers of the School Board only
after African-Anerican nenbers agreed to canpaign wthin the
African- Aneri can community on behalf of a school bond proposal to
be voted on in Cctober of 2000. She clained that she accepted the
position w thout know edge of these “political under-currents.”

Coleman alleged that the next business day after the bond
proposal passed, she was asked to resign. According to Col eman,
the superintendent “explained the political reality of her
appoi ntnent and told her that she risked ruining her career if she
did not resign.” She alleged that he then threatened her wth
continuous “wite-ups” and eventual termnation if she did not
relent to his demands, and offered to buy out one year of her two-
year contract. She clainmed that after this neeting, she was
subjected to disparate enforcenent of the Board s rules and
regul ati ons, and was continuously witten-up for infractions that
she did not commt. These events ultimately cul mnated in her

termnation by the Board w thout the consent and approval of

2 42 U.S.C. § 2000e et seq.



several African-Amrerican nenbers.

Prior to termnating Col eman, the School Board purchased an
Educators Legal Liability Policy from M d-Continent. The policy
obligated Md-Continent to defend and indemify the Board, its
directors, trustees, officers, and enpl oyees agai nst |1 oss resulting
from any “claini nade during the policy period, which ran from
Cctober 11, 2000, through October 11, 2001. The policy defined
“clainf as any witten notice received by an insured, or any
judicial or adm nistrative proceeding initiated against an i nsured,
seeking to hold the insured responsible or liable for a “w ongful

act . The policy defined “wongful act” as “any actual or alleged
act, error, om ssion, msstatenent, m sleading statenent, neglect
or breach of duty” commtted by an insured party in the discharge
of his duties, including:
(1) actual or alleged discrimnation, whether based
upon race, sex, age, national origin, religion,
disability or sexual orientation;
(2) actual or alleged sexual or racial harassnent;

(3) actual or alleged |Iibel, sl ander or other
def amati on

(4) actual or alleged invasion of privacy; or
(5) actual or alleged interference with or breach of
any enploynent contract, whether oral, witten,
express or inplied.
The policy also contained a provision excluding coverage for |oss

resulting fromany claim?*®brought about or contributed to in fact

by any dishonest, fraudulent or crimnal Wongful Act or by any



Wongful Act commtted with actual know edge of its wongful nature
or wwth intent to cause danage.”

The School Board tendered the defense of Coleman’s |lawsuit to
M d- Conti nent pursuant to the terns of the policy. M d-Continent
deni ed coverage and declined to defend the suit, pronpting the
School Board to file a third-party claim against M d-Continent.
M d-Continent filed a notion for summary judgnent arguing that it
had no duty to defend or indemify the Board on grounds that
coverage for Coleman’s clainms was precluded by the exclusion for
acts commtted with actual know edge of their wongful nature or
intent to cause damage. The School Board filed a cross-notion for
summary judgnent arguing that it was entitled to a defense and
i ndemmity on grounds that the policy explicitly provided coverage
for actual or alleged racial discrimnation and racial harassnent.

Wil e these notions were pending, the School Board defended
against Coleman’s suit at its own cost and ultimately reached a
settlenment. Following this settlenent, the district court entered
summary judgnent in favor of Md-Continent on the School Board’'s
third-party claim and denied the Board's notion for summary
j udgnent . The court found that coverage for all of Colenman’s
clains was precluded by the policy's intentional acts excl usion.
The Board tinely appeal ed.

I

We review the grant of a notion for summary judgnent de novo,



appl ying the sane standards enployed by the district court.® “We
reviewthe |l egal question of the district court’s interpretation of
an insurance contract de novo, as well as its determ nation of
state law.”* Summary judgnment is appropriate if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law.”®> The party noving for summary
judgnent “bears the burden of identifying those portions of the
record it believes denonstrate the absence of a genuine issue of
material fact.”® The burden then shifts to the non-noving party to
“show t he exi stence of a genuine fact issue for trial.”’” W view
all evidence and reasonable inferences from the evidence in the
I ight nost favorable to the non-noving party.?
1]

On appeal, the School Board contends that the district court

erred in holding that Md-Continent was not obligated to defend and

indemmify the Board against clains alleging intentional racial

% See Blakely v. State FarmMit. Auto Ins. Co., 406 F.3d 747, 750 (5th Gir.
2005) .

41d. (citations omtted).

SFep. R Qv. P. 56(c).

6 Lincoln Gen. Ins. Co. v. Reyna, 401 F.3d 347, 349 (5th G r. 2005).
71d.

8 1d. at 350.



discrimnation. |In addition, the School Board argues that even if
coverage for intentional discrimnation were excluded, Md-
Continent would still be obligated to defend agai nst Col eman’ s suit
because her conplaint alleged non-excluded clains for breach of

contract and abuse of rights. W take up these argunents in turn.

A

The School Board’s primary argunent on appeal centers on its
contention that M d-Conti nent was obligated to defend and i ndemi fy
it against the totality of Coleman’s |awsuit because the policy
explicitly provided coverage for actual or alleged racial
discrimnation and racial harassnent. The Board acknow edges, as
it nmust, the presence of the exclusion for intentional acts, but
urges that the exclusion cannot be squared with the policy’'s
explicit coverage of racial discrimnation and raci al harassnent as
both are inherently intentional in nature. The Board argues that
any attenpt to reconcile the policy’s exclusion wwth its coverage
for discrimnation and harassnent |eads to the absurd result that
coverage is available only for “unintentional” “intentional” acts.
Moreover, the Board posits that even if +this result were
perm ssi bl e under established rules of contract interpretation, it
woul d run afoul of Louisiana s reasonabl e expectations doctrine.

M d- Conti nent rejects these contentions, arguing that coverage
is avail able only for wongful acts commtted w thout know edge of
their wongful nature or with intent to cause damage. It clains
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that this limtation does not render coverage for discrimnation or
harassnment illusory because it cuts back, but does not wholly
elimnate, such coverage. In addition, it asserts that limting
coverage of discrimnation and harassnent clains in this manner is
consistent with Louisiana public policy. Accordingly, Md-
Continent contends that it had no duty to defend or indemify the
School Board agai nst any of Col eman’ s cl ai ns.
1
The parties agree that Louisiana |aw nust guide our

interpretation of the insurance policy.® Under Louisiana |aw, “an
i nsurance policy is a contract that nust be construed i n accordance
with the general rules of interpretation of contracts set forth in
the Louisiana Civil Code.”?° Under the Civil Code, “[t]he
judiciary’s role in interpreting insurance contracts is to
ascertain the coomon intent of the parties to the contract.” “The
words of a contract nust be given their generally prevailing

neani ng, "' and “[w hen the words of a contract are clear and

explicit and lead to no absurd consequences, no further

® See Thernmo Terratech v. GDC Enviro-Solutions, Inc., 265 F.3d 329, 334
(5th Gr. 2001) (finding that provisions of an insurance policy are interpreted
in accordance with the law of the state in which the policy was delivered).

0 Am Int’l Specialty Lines Ins. Co. v. Canal Indem Co., 352 F.3d 254,
262 (5th G r. 2003).

11 Mayo v. State Farm Mut. Auto. Ins. Co., 869 So. 2d 96, 99 (La. 2004)
(citing LA Qv. CooE ANN. art. 2045 (West 1987)).

2 LA, Qv. CooE ANN. art. 2047 (West 1987).
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interpretation may be nade in search of the parties’ intent.”®
Moreover, “[e]ach provision in a contract nust be interpreted in
light of the other provisions so that each is given the neaning
suggested by the contract as a whole.”! Inportantly, Louisiana |law
mandat es that an i nsurance policy “should not be interpreted in an
unr easonabl e or strai ned manner so as to enlarge or to restrict its
provi si ons beyond what is reasonably contenplated by its terns or
so as to achieve an absurd concl usion.”?®®

Wth respect to coverage, the insured bears the burden of
proving that the incident giving rise to a claimfalls within the
policy' s terns.® However, “the insurer bears the burden of proving
the applicability of an exclusionary clause within the policy.”Y
Excl usi onary provisions nust be read together with the entire
policy, and are construed strictly against the insurer and in favor

of coverage.!® Any anbiguities within an exclusionary provision or

3 LA CGv. CooE ANN. art. 2046 (West 1987); see In re Liljeberg Enters.,
Inc., 304 F.3d 410, 440 (5th Gr. 2002).

4 1A Qv. CooE AN. art. 2050 (West 1987).

% La. Ins. Guar. Ass’'n., 630 So. 2d at 763; see al so Mayo, 869 So. 2d at
99- 100 (“The rul es of construction do not authorize a perversion of the words or
t he exercise of inventive powers to create an anbi guity where none exists or the
nmaki ng of a new contract when the terns express with sufficient clarity the

parties’ intent.”); Reynolds v. Select Props., Ltd., 634 So. 2d 1180, 1183 (La.
1994).

6 See Doerr v. Mobil G Corp., 774 So. 2d 119, 124 (La. 2000).
7od.

8 See Garcia v. Saint Bernard Parish Sch. Bd., 576 So. 2d 975, 976 (La.
1991); Vallier v. Glfield Constr. Co., 483 So. 2d 212, 215 (La. Ct. App. 1986).
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the policy as a whol e nust be construed against the insurer and in
favor of coverage.!® To this end, anbiguities within an insurance
policy wll “be resol ved by ascertai ni ng how a reasonabl e i nsurance
policy purchaser would construe the clause at the tinme the
i nsurance contract was entered.”? This rule, known as the
“reasonabl e expectations doctrine,” requires that a court construe
an anbi guous insurance policy “to fulfill the reasonable
expectations of the parties in the light of the custons and usages
of the industry.”?t Courts enploying this rule may extend coverage
to neet the reasonabl e expectations of the insured, even though a
cl ose exam nation of the policy reveals that such expectations are

in conflict with the expressed intent of the insurer.?? However,

9 LA Qv. CooE ANN. art. 2056 (West 1987) (“In case of doubt that cannot be
ot herwi se resolved, a provision in a contract nmust be interpreted against the
party who furnished its text.”); see Mayo, 869 So. 2d at 100 (“Anmbi guous policy
provi sions are generally construed agai nst the insurer and i n favor of coverage.
Under this rule of strict construction, equivocal provisions seeking to narrow
an insurer’s obligation are strictly construed against the insurer.” (citation
omtted)); Reynolds, 634 So. 2d at 1183 (“[A] provision which seeks to narrowthe
insurer’s obligation is strictly construed against the insurer, and, if the
| anguage of the exclusion is subject to two or nore reasonable interpretations,
the interpretation which favors coverage nust be applied.”); La. Ins. Guar.
Ass’'n, 630 So. 2d at 764 (“If after applying the other general rules of
construction an anbiguity remains, the anbi guous contractual provisionis to be
construed against the drafter, or, as originating in the insurance context, in
favor of the insured.”); RPMPizza, Inc. v. Auto. Cas. Ins. Co., 601 So. 2d 1366,
1369 (La. 1992) (“[E]Jven if [an] exclusion is deemed anbiguous, insurance
policies must be liberally construed in favor of coverage, and provisions
suscepti bl e of different neani ngs nust be interpreted with a nmeani ng t hat renders
coverage effective and not with one that renders it ineffective.”).

20 Breland v. Schilling, 550 So. 2d 609, 610-11 (La. 1989).
21 La. Ins. GQuar. Ass’'n, 630 So. 2d at 764 (quoting Trinity Indus., Inc.
v. Ins. Co. of NN Am, 916 F.2d 267, 269 (5th Cir. 1990)) (internal quotation

marks omtted).

22 |d. at 764 n.9 (citing RBERT E. KEETON & ALAN | . WDI'SS, | NSURANCE LAW § 6. 13
(1988)).
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when t he “l anguage of an i nsurance policy is clear, courts |ack the
authority to change or alter its terns under the guise of
interpretation.”?

2

Looking to the plain |anguage of the policy, coverage is
clearly available for |oss caused by a “Wongful Act,” including
actual or alleged racial discrimnation and harassnent. In
addition, the policy clearly excludes from coverage “any W ongful
Act commtted with actual know edge of its wongful nature or with
intent to cause damage.” Thus, the clear and explicit | anguage of
the policy indicates that coverage is available for acts of racial
discrimnation or harassnent only if they are commtted by an
i nsured wi t hout actual know edge of their wongful nature or intent
to cause danage.

The School Board argues that this interpretation contravenes
Louisiana’s established rules of contract interpretation.
Specifically, the Board contends that acts of racial discrimnation
and harassnent necessarily involve know edge of their wongful
nature and intent to cause harm and that by Iimting coverage of
such clains to those involving “unintentional” acts, the policy
of fers coverage that is illusory and neaningless, giving rise to
anbi guity whi ch nust be resolved in favor of the insured. Further,

the Board urges that this result cuts against the reasonable

B 1d. at 764.
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expectations rai sed by the policy’ s coverage provisions, requiring
t hat coverage be found under the reasonabl e expectations doctri ne.

A nunber of courts have held that an insurance policy that
purports to cover certain intentional acts or torts while
simultaneously limting coverage to unintentional or unexpected
acts is anbiguous and nust be construed against the drafter in
favor of coverage.?* Anpong these cases, the School Board relies
heavily on the unpublished opinion of the District Court for the

Eastern District of Louisiana in Manis v. St. Paul Fire & Marine

24 See North Bank v. Cincinnati Ins. Cos., 125 F.3d 983 (6th Cr. 1997)
(finding anmbiguity when an insurance policy provided coverage for acts of
di scrimnation, yet excluded coverage for acts which did not occur unexceptedly
or unintentionally); Hurst-Rosche Eng’'rs, Inc. v. Commercial Union Ins. Co., 51
F.3d 1336 (7th Gr. 1995) (sanme with respect to intentional torts such as |ibel,
sl ander, defamation, false arrest, malicious prosecution, and humliation while
simul taneously limting coverage to unintentional acts); Tews Funeral Honme, Inc.
v. Chio Cas. Ins. Co., 832 F.2d 1037, 1045 (7th Cr. 1987) (sanme with respect to
advertising injury); Liberty Lifelns. Co. v. Comrercial Union Ins. Co., 857 F.2d
945, 950-51 (4th Cir. 1988) (vacating summary judgnment in favor of insurer on
grounds that potential anbiguity was rai sed by apparent conflict between policy’s
coverage of |ibel, slander, defamation and unfair conpetition, and limtation of
coverage to unintentional or unexpected injuries); Titan Indem Co. v. Newon,
39 F. Supp. 2d 1336, 1344 (N.D. Ala. 1999) (finding policy anbiguous when it
provi ded coverage for fal se arrest, unl awful prosecution, and viol ations of civil
ri ghts, and then excl uded coverage for intentional acts); Lineberry v. State Farm
Fire & Cas. Co., 885 F. Supp. 1095, 1099 (M D. Tenn. 1995) (sanme with respect to
i nvasi on of privacy); Lincoln Nat'| Health & Cas. Ins. Co. v. Brown, 782 F. Supp.
110, 113 (MD. Ga. 1992) (sane with respect to false arrest, nmalicious
prosecution, and assault and battery); Purrelli v. State FarmFire & Cas. Co.,
698 So. 2d 618, 619-20 (Fla. Dist. C. App. 1997) (sane with respect to invasion
of privacy); Mb. Prop. & Cas. Ins. Quar. Ass'n v. Petrolite Corp., 918 S W2d
869, 873 (Mb. C. App. 1996) (finding an insurance policy that extended coverage
to unintentional acts, including acts of discrimnation, to be anbiguous,
“conpl et e nonsense,” and oxynoronic); Titan Indem Co. v. Rley, 641 So. 2d 766,
768 (Ala. 1994) (sane with respect to nalicious prosecution, assault and battery,
wongful entry, piracy, and other intentional torts); see also Fed. Ins. Co. v.
Stroh Brewing Co., 127 F.3d 563, 571 (7th Gr. 1997) (refusing to interpret a
policy so that covered acts of discrimnation were conpletely excluded by alater
provi si on when neani ng of provision was genui nel y anmbi guous); Transanerica Ins.
G oup v. Rubens, 1999 W 673338 (S.D.N. Y. Aug. 27, 1999) (approving of the
reasoning in North Bank v. G ncinnati Ins. Cos., 125 F. 3d 983 (6th Cr. 1997)).
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| nsurance.? | n Manis, the court addressed whether an insurance
policy issued to a city provided coverage for clains arising under
8§ 1983 and the Louisiana Cvil Code alleging that city police
officers violated the plaintiff’s civil rights by intentionally
usi ng excessi ve force during the course of an arrest and detenti on.
The policy provided coverage for |osses resulting fromcl ai ns based
on injuries caused by “wongful acts” such as, inter alia, false
arrest, malicious prosecution, and violations of civil rights

protected under federal or state laws. The policy Iimted coverage

in two ways. First, it defined “wongful act” as “any error,
om ssion or negligent act.”?2® Second, it expressly excluded
coverage for “injury or damage that results from any crimnal,

di shonest or fraudulent act or omission.”?” The court found that
it could harnonize the policy’s coverage and exclusionary
provisions by interpreting the policy as providing coverage for
acts which “constitute[] error, om ssion or negligence, but [are]
not crimnal, dishonest, or fraudul ent.”?8

The court found this interpretation “cranped,” noting that it
woul d preclude recovery for all excessive force clains brought

agai nst Loui siana police officers under 8§ 1983 because such cl ai ns

2% No. Cv. A 01-599, 2001 W 1397318 (E.D. La. Nov. 8, 2001)
(unpubl i shed).

%6 1d. at *3 (internal quotation marks omtted).
27 1d. (internal quotation marks omtted).
2 | d.
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necessarily involve conduct anounting to crimnal battery under
Loui siana law. “Consequently,” the court opined, “two provisions
of the contract--one expressly covering liability for ‘violation of
civil rights’ and one excluding coverage for injury or danage
resulting froma ‘crimnal’ act--are directly in conflict.”?® The
court found that it was “unclear fromthe contract which provision
trunps,” giving rise to an anbiguity requiring the court to adopt
“the interpretation that provides coverage.”?*

In reaching this conclusion, the Manis court relied on the
reasoning of the Sixth Crcuit in North Bank v. G ncinnati
| nsurance Conpanies. |In North Bank, the Sixth Grcuit held that an
i nsurance policy was anbiguous when it provided coverage for
occurrences which “unexpectedly or unintentionally” caused

“personal injury,” and defined personal injury to enconpass “a
nunber of torts which are inherently intentional,” including
discrimnation.® Calling this a “studied anbiguity,” the court
observed that “[i]n selling the policies, the insurance conpany

uses these conflicting provisions to ‘create the inpression that

the policy provides coverage for an enployer’s intentional

enpl oynent discrimnation,’”” only to deny coverage when an act ual
2 1d. at *5.
80 ]d.

81 125 F.3d 983, 986 (6th Gr. 1997) (internal quotation nmarks onmitted).
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claimis nmade. % Noting that other courts reviewing simlar policy
| anguage had “concluded that the provisions of the policies are
internal ly i nconsi stent because t hey appear to provi de coverage for

‘unintentional’ ‘intentional’ torts,” the court concluded that the
“anbiguity in the policy nust be resolved in favor of the
i nsured. "3

Loui si ana state courts have not addressed whet her an i nsurance
policy that provides coverage for discrimnation while excluding
coverage for intentional acts is anbi guous. Louisiana courts have
held that, “subject to the rules of insurance contract
interpretation, insurance conpanies have the right to limt
coverage in any manner they desire, so long as the limtations do
not conflict wth statutory provisions or public policy.”3
Consistent with this approach, Louisiana courts have found

i nsurance policies to be anbi guous when they declare in one cl ause

that a particul ar coverage exists, while declaring in another that

82 1d. at 987 (quoting Sean W Gall agher, The Public Policy Exclusion and
I nsurance for Intentional Enploynent Discrimnation, 92 McH L. Rev. 1256, 1296
n. 173 (1994)).

3 1d. at 986-87.

% Edwards v. Daugherty, 883 So. 2d 932, 947 (La. 2004); see al so Marcus
v. Hanover Ins. Co., 740 So. 2d 603, 606 (La. 1999) (“Absent a conflict wth
statutory provision or public policy, insurers are entitled to limt their
liability and to inpose reasonable conditions upon the obligations they
contractual ly assune.”); accord Reynolds v. Select Props. Ltd., 634 So. 2d 1180,
1183 (La. 1994).

15



such coverage is excluded.?* However, Louisiana courts have given
effect to wunanmbi guous exclusions that cut back, but do not
elimnate, particular grants of coverage for intentional acts.?3®
We are persuaded that the exclusion for intentional acts in
the School Board's policy does not conflict with the policy's
coverage for racial discrimnation and racial harassnent. It is
well settled that clainms for racial discrimnation may allege
either “intentional” or “unintentional” acts. Specifically, “[i]n
the context of Title VII litigation, we recognize tw types of
di scrimnation clains: disparate treatnent and di sparate i npact.”?
“Disparate treatnment refers to deliberate discrimnation in the

ternms or conditions of enploynent,” whereas di sparate i npact cl ai ns

% See Mclntosh v. MElveen, 893 So. 2d 986, 991-92 (La. C. App. 2005);
Cugini Ltd. v. Argonaut Great Cent. Ins. Co., 889 So. 2d 1104, 1113 (La. C. App.
2004) (conflict between coverage provisions and exclusions gives rise to
anbi guity which nmust be resolved in favor of coverage); Cottsegen v. Hart Prop
Mgmt. Inc., 820 So. 2d 1138, 1142 (La. Ct. App. 2002) (finding that when “a
conflict exists between the declared coverage that was negotiated and paid for
and the exclusion that states that same hazard is not covered,” an anbiguity
exists that nmust be interpreted in favor of coverage); Dom ngue v. Rodrigue, 686
So. 2d 132, 137 (La. . App. 1996) (“[Al n i nsurance policy cannot in one clause
declare that there is coverage . . . and in another clause declare that there is
no coverage . . . ."); Korossy v. Sunrise Hones, Inc., 653 So. 2d 1215, 1229 (La.
Ct. App. 1995) (conflict between exclusion and narrowed coverage provi sion which
elim nated coverage created an anbiguity to be construed against the drafter in
favor of coverage).

% See Steinv. Martin, 709 So. 2d 1041 (La. C. App. 1998) (finding policy
unanbi guous and not contradi ctory when it provi ded coverage for sexual m sconduct
but excluded coverage for any person who personally participated in an act of
sexual m sconduct); Mchelet v. Scheuring Sec. Servs. Inc., 680 So. 2d 140, 147-
48 (La. C. App. 1996) (finding policy unanmbi guous when it extended coverage for
battery, but excluded coverage for crimnal conduct or conduct that violated a
penal statute); see also Mdtorola, Inc. v. Associated |ndem Corp., 878 So. 2d
824, 829 (La. . App. 2004) (“[A] court should not strain to find anbiguity in
a policy where none exists.”).

%7 Munoz v. Or, 200 F.3d 291, 299 (5th Cir. 2000).
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“do not require proof of intent to discrimnate.”3 As witten, the
policy can readily be interpreted to extend coverage for clains
al l eging disparate inpact discrimnation while excluding coverage
for disparate treatnent discrimnation

A simlar result was reached by the Seventh Grcuit in Solo
Cup Co. v. Federal Insurance Co.% |In Solo Cup, an insured sued its
insurer seeking to enforce its insurer’s indemity and defense
obligations wth respect to a Title VIl claim for sexual
di scrimnation. The policy provided coverage for | oss sustained as
a result of an “occurrence,” which it defined as “an accident or
happening or event or a continuous or repeated exposure to
conditions which wunexpectedly and wunintentionally results in
personal injury.”% The policy defined “personal injury” to include
“discrimnation” and “humiliation.”* The court held that the
insurer had no duty to defend or indemify its insured against
Title VIl clains grounded on allegations of disparate treatnent
di scrimnation because such clainms necessarily involved a

determ nation that the insured “acted with a discrimnatory notive

% |d. (enphasis added); see EE. OC v. J.M Huber Corp., 927 F.2d 1322,
1328 n. 24 (5th Cr. 1991) (“[U] nder an i npact theory, the enpl oyee need not prove
intentional discrimnation, but need only showthat a certain enpl oynment policy
has a disparate inpact on a protected group.” (citing Giggs v. Duke Power Co.,
401 U S. 424, 430 n.6 (1971)).

% 619 F.2d 1178 (7th Cr. 1980).

4 1d. at 1181.

4 1d. at 1182.
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or purpose.”* However, the court held that the insurer was
obligated to defend and indemify its insured against clains
alleging disparate inpact discrimnation because such clains
requi re no proof of discrimnatory notive.

Wi | e acknow edgi ng t he exi stence of disparate inpact clains,
the School Board argues that a conflict cannot be averted between
the policy’s exclusion for intentional acts and its provision of
coverage for racial harassnent. This argunent fails to account for
the fact that enployers such as the School Board are often held
directly liable under Title VIl for negligently failing to take
pronpt and i mredi ate renedi al action with respect to a hostile work
environnment created by, inter alia, racial harassnent.?*

In short, while the policy’ s exclusion for intentional acts
cabi ns the scope of the policy’'s coverage, it does not render the
policy’s discrimnation and harassnent provisions wholly

i neffective. Furthernore, it does not give rise to an absurd

42 1d. at 1186.

4 See Burlington Indus., Inc. v. Ellerth, 524 US 742, 759 (1998)
(“[ All though a supervisor’s sexual harassnment i s outside the scope of enpl oynment
because the conduct was for personal notives, an enployer can be liable,
nonet hel ess, where its own negligence is a cause of the harassment.”); id.
(“Negligence sets a mnimum standard for enployer liability under Title
VIl . . . ."); Celestine v. Petrol eos de Venezuella SA, 266 F.3d 343, 353 (5th
Cr. 2001) (“A prima facie case of racial harassnment alleging hostile work
environnent normally consists of five elements: . . . (5) the enployer knew or
shoul d have known of the harassnment in question and failed to take pronpt
remedi al action.” (enphasis added)); Sharp v. Gty of Houston, 164 F.3d 923, 929
(5th Gr. 1999) (“An enployer nay be |iable for sexual harassnent if it ‘knew or
shoul d have known of the harassnent in question and failed to take pronpt
remedi al action.”” (quoting WIlliansonv. Cty of Houston, 148 F. 3d 462, 464 (5th
Cr. 1999))).
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out cone whereby the policy conpletely takes back with one hand what
it gives with the other. Consequently, we conclude that no
intractable or irreconcilable conflict exists between the policy’s
coverage of racial discrimnation and harassnent and its
excl usi ons. %4

The School Board al so argues that regardl ess of whether the
policy is anmbiguous, it nust be interpreted in a manner consi stent
wth the reasonable expectations of a typical purchaser of

i nsurance. The Board contends that no purchaser of insurance would

4 Qur interpretation of the policy is buttressed by the apparent existence
in Louisiana |law of a public policy prohibiting a person frominsuring agai nst
his own intentional acts. See First Mercury Syndicate, Inc. v. New Ol eans
Private Patrol Serv., Inc., 600 So. 2d 898, 902 (La. C. App. 1992) (fi nding that
“it would violate public policy to allowindemification for such wongdoi ng on
the part of the insured” when insured corporate officers paid thenselves
excessi ve conpensation for no work, placed famly nenbers on the corporate
payrol |l when such nenbers were not working, raided corporate funds for personal
use, and enacted a resol ution i ndemni fyi ng t hensel ves agai nst their own w ongf ul
acts.); WIlians v. Diggs, 593 So. 2d 385, 387 (La. C. App. 1991) (“[When
considering an intentional injury exclusion in an autonobile liability policy,
anot her wel | -established public policy nust al so be given consideration. This
is the policy against allowing a person to insure hinmself against his own
intentional acts causing injury to others.”); Leon Lowe & Sons, Inc. v. Geat Am
Surplus Lines Ins. Co., 572 So. 2d 206, 210 (La. C. App. 1990) (“Public policy
forbids a person frominsuring against his own intentional acts, but does not
forbid hi mfrominsuring agai nst the intenti onal acts of another for which he may
be vicariously liable.”); Vallier v. Qlfield Constr. Co., 483 So. 2d 212, 218
(La. C. App. 1986) (“It is a longstanding principle of public policy that no
person can i nsure agai nst his own intentional acts.” (citing Baltzar v. WIIians,
254 So. 2d 470, 472 (La. Ct. App. 1971)); Swindle v. Haughton Wod Co., 458 So.
2d 992, 995 (La. C. App. 1984) (“No person can insure against his own
intentional acts. Public policy forbids it. But public policy does not forbid
one to insure against the intentional acts of another for which he may be
vicariously liable.” (quoting McBride v. Lyles, 303 So. 2d 795, 799 (La. C. App.
1974) (citations onmtted)); see also Creech v. Aetna Cas. & Sur. Co., 516 So. 2d
1168, 1172 (La. C. App. 1988) (noting that “[t]he provisions of the insurance
policy should be given effect except to the extent they conflict with |aw or
public policy,” and holding that public policy does not preclude coverage of
exenpl ary damage awards). This public policy constitutes an additional aid to
construction indicating that the policy’'s coverage provisions and excl usi ons are
not |ocked in irrenmediable conflict. See 7 LEER Russ & THowas F. SEGALLA, COUCH ON
| NSURANCE § 101: 22 (3d ed. 1995) (noting that public policy nay be resorted to as
an “aid to construction”).
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engage in the “semantic hair splitting” necessary to reconcile the
policy’s <coverage of discrimnation with its exclusion for
i ntentional acts. Rat her, a purchaser would believe that the
policy covers acts of discrimnation regardl ess of whether intent
conpri sed a necessary part of a cause of action based on such acts.

In essence, the Board asks that we re-wite the terns of the
i nsurance policy to conformw th the reasonabl e expectations of a
typi cal purchaser of insurance. This step is foreclosed by
Loui siana | aw, which precludes use of the reasonabl e expectations
doctrine to recast policy | anguage when such | anguage is clear and
unanbi guous. *° Because t he | anguage of the policy at issue hereis
unanbi guous, we cannot inpose an alternative neaning on the policy
by way of interpretation.

In sum we can find no basis for interpreting the policy to
extend coverage for |oss caused by acts of racial discrimnation
and harassnment commtted with know edge of their wongful nature or
intent to cause damage. Accordingly, Md-Continent has no duty to
defend or indemify the School Board agai nst Col eman’s clains for
intentional racial discrimnation under 42 U.S.C. 88 1981 and 1983.
I n addition, because Coleman has not alleged facts supporting a
claim for di sparate i npact discrimnation or any ot her
discrimnation claimnot required proof of intent, M d-Continent

has no duty to defend or indemify the School Board against

4% See La. Ins. Quar. Ass’'n., 630 So. 2d at 763; Mayo, 869 So. 2d at 99-
100; Reynolds, 634 So. 2d at 1183.
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Coleman’s Title VIl claim The district court did not err in so
hol di ng.
B

We turn next to the question of whether Colenman’s conpl aint
contained allegations of non-intentional conduct sufficient to
trigger Md-Continent’s duty to defend. Under Louisiana |law, “the
scope of the duty to defend under an i nsurance agreenent i s broader
than the scope of the duty to provide coverage.”* “The insurer’s
duty to defend is determ ned solely fromthe plaintiff’s pleadings
and the policy, wthout consideration of extraneous evidence.”?¥
“I'f “there are any facts in the conplaint which, if taken as true,
support a claimfor which coverage i s not unanbi guously excl uded,
the insurer nust defend the insured.”*® “[(Q nce a conplaint states
one claimwthin the policy’ s coverage, the insurer has a duty to

accept defense of the entire |awsuit, even though other clains in

4% Suire v. Lafayette City-Parish Consol. CGov't, ---So. 2d----, 2005 W
832362, at **18 (La. April 12, 2005); see Lamar Adver. Co. v. Cont’'l Cas. Co.
396 F.3d 654, 660 (5th Cir. 2005); Selective Ins. Co. of S.E. v. J.B. Muton &
Sons, Inc., 954 F.2d 1075, 1077 (5th Gr. 1992).

47 Selective Ins. Co. of S.E., 954 F.2d at 1078.

48 Lamar Adver. Co., 396 F.3d at 660 (quoting Conplaint of Stone Petrol eum
Corp., 961 F.2d 90, 91 (5th Cir. 1992)); see Jensen v. Snellings, 841 F.2d 600,
612 (5th Gr. 1988) (“Were the pleadings, taken as true, allege both coverage
under the policy and liability of the insured, the insurer is obligated to
def end, regardl ess of the outcone of the suit or the eventual determ nation of
actual coverage.”); Suire, 2005 W 832362, at **18 (“Unless unanbiguous
exclusion of all the plaintiff’s clains is shown, the duty to defend arises.”).
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the conpl aint fall outside of the policy’'s coverage.”*
Furt her nor e, “allegations in the conplaint are liberally
interpreted to determ ne whether they establish the insurer’s duty
to defend.”®® We look only to the factual allegations in the
conpl ai nt, however; “statenents of conclusions in the conplaint
t hat are unsupported by factual allegations will not trigger a duty
to defend. "5

In her conplaint, Coleman all eged that she was hired to serve
as associate principal at Rayville Elenentary as part of a
political agreenment between white and bl ack nenbers of the School
Board. She alleged that after the bond i ssue passed, she was asked
to resign by the superintendent of the School Board. She alleged
that after she refused this request, she was “subjected to
di sparate enforcenent of the Board’s rules and regul ations and
witten-up continuously for infractions she had not commtted.”
Further, she alleged that she was purportedly term nated by the
Board for “cause,” but that this term nation decision occurred

“W t hout the consent and approval of several African-Anerican Board

4 NMontgonery Elevator Co. v. Bldg. Eng’g Servs. Co., 730 F.2d 377, 382
(5th Gir. 1984) (internal quotation marks omtted) (citing Am Auto. Ass’'n v.
G obe Indem Co., 362 So. 2d 1206, 1209 (La. C. App. 1978)).

5% Jensen, 841 F.2d at 612; see Lamar Adver. Co., 396 F.3d at 660 (“In
nmaking [the duty to defend] determination, this Court must liberally interpret
the conplaint.”).

5t Jensen, 841 F.2d at 612 (citing Quidry v. Zeringue, 379 So. 2d 813, 816
(La. Ct. App. 1980)); see Yarbrough v. Fed. Land Bank of Jackson, 731 So. 2d 482,
489 (La. . App. 1999) (“It is well settled that the allegations of fact, and
not concl usions, containedinthe petition determ ne the obligationto defend.”).
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menbers who were not in favor of term nating” her contract.

Based on these facts, Coleman asserted, inter alia, a claim
for abuse of rights alleging that the “School Board acted in the
absence of a serious and legitinmate interest that is worthy of
judicial protection; alternatively, acted in violation of nora
rules, good faith, or elenentary fairness; in the further
alternative, exercised a right for a purpose other than that for
which it was granted.” The Louisiana Suprenme Court has descri bed
the abuse of rights doctrine in the follow ng terns:

Inits origin, the abuse of rights doctrine was applied

to prevent the holder of rights or powers fromexercising
those rights exclusively for the purpose of harmng

anot her, but today nost courts incivil lawjurisdictions
will find an act abusive if the predom nant notive for it
was to cause harm . . . The doctrine has been applied

where an intent to harmwas not proven, if it was shown
that there was no serious and legitimate interest in the
exercise of the right worthy of judicial protection.
Protection or enforcenent of a right has been deni ed when
the exercise of the right is against noral rules, good
faith or elenentary fairness. Another criteria, espoused
originally by the French scholar Louis Josserand, woul d
requi re an exam nati on of the purpose for which the right
was granted. If the holder of the right exercised the
right for a purpose other than that for which the right
was granted, then he may have abused the right. >

Loui siana courts wll apply the abuse of rights doctrine only when
one of four conditions is net:
(1) the exercise of rights exclusively for the purpose of
harm ng another or with the predom nant notive to cause

har m

(2) the non-existence of a serious and legitimte

52 111, Cent. @lf RR Co. v. Int’'l Harvester Co., 368 So. 2d 1009, 1014
(La. 1979) (citations omtted).
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interest that is worthy of judicial protection;

(3) the use of the right in violation of noral rules,
good faith or elenentary fairness; or

(4) the exercise of the right for a purpose other than
that for which it was granted.

Courts will find an abuse of rights “only in limted circunstances
because its application renders unenforceable one’'s otherw se
judicially protected rights.”®

The School Board’s policy provides coverage for | oss resulting
fromclainms based on wongful acts, and defines “wongful act” to
mean “any actual or alleged act, error, om ssion, msstatenent,
m sl eadi ng statenent, neglect or breach of duty . . . including but
not limted to” a variety of specifically enunerated acts. This
broad provision is sufficient to provide coverage for Coleman’s
claim that the School Board abused her rights when it voted to
term nate her enpl oynent.

M d- Conti nent argues that coverage for Coleman’s abuse of
rights claimis clearly precluded by the policy s exclusion for
acts done wth know edge of their wongful nature or with intent to
cause harm M d-Conti nent contends that although a clai mfor abuse
of rights may be established without proving intent to cause harm
the facts pleaded by Coleman in support of her abuse of rights

claimallege only intentional conduct. Accordingly, Md-Continent

8 Qdiver v. Cent. Bank, 658 So. 2d 1316, 1321 (La. C. App. 1995); see
Truschi nger v. Pak, 513 So. 2d 1151, 1154 (La. 1987).

54 Truschinger, 513 So. 2d at 1154.
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asserts that Coleman’s claimas pleaded in her conplaint is clearly
excl uded from coverage under the terns of the policy.

Interpreting Coleman’s conplaint liberally, we find that she
all eged facts which, if true, would support a finding of liability
under an abuse of rights theory wi thout requiring proof of intent
to cause harm Specifically, if Coleman were unable to prove that
t he School Board term nated her on account of her race, she would
have the option of proving that the Board “acted in the absence of
a serious and legitimate interest that is worthy of judicial
protection.” Coleman explicitly alleged that, follow ng her
meeting with the Board Superintendent at which he asked her to
resign, she was subjected to disparate enforcenent of the Board’'s
rules and witten-up for infractions that she did not commt.
Inplicit in this allegation is the assertion that Col eman did not
commt an infraction for which she could be rightfully term nated
under her contract of enploynent. Based on this assertion, a jury
could hold the School Board |iable for abusing Coleman’s rights
under her enploynment contract by firing her w thout cause, while
si mul taneously hol ding that the Board's actions were not actuated
by intentional racial discrimnation.

Coleman’s factual allegations could also support a garden-
variety breach of contract claim Al t hough Col eman asserts a
breach of contract cause of action in her conplain, Md-Continent

argues that this claimis not covered because it is prem sed on
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actions taken by the School Board in “bad faith.” M d-Continent
notes that, under Louisiana law, a claimfor bad faith breach of
contract requires a showng of “an intentional and malicious
failure to perform”> The School Board concedes that a claimfor
bad faith breach of contract is not covered under the policy. Wen
determ ning whether an insurer has a duty to defend, however, we
|l ook to the facts pleaded in the plaintiff’s conplaint. Col eman
alleged that she was termnated after being witten-up for
infractions that she did not commt. Even if a jury were to
di sbelieve Coleman’s clains of intentional racial discrimnation,
it could still find that the School Board breached her enpl oynent
agreenent by termnating her wthout cause. To this effect, the
policy explicitly provides coverage for “actual or alleged
interference with or breach of any enploynent contract whether
oral, witten, express or inplied.”

Accordingly, we hold that Md-Continent had a duty to defend
the School Board agai nst Coleman’s |awsuit. Under Louisiana | aw,
an insurer that breaches its duty to defend its insured is “liable
in damages for attorney fees and costs the insured incurs in

defending the suit.”>® W remand for a determ nation of these

% LA Qv. CobE ANN. art. 1997, cnt. c (Wst 1987).

56 Bossier Plaza Assocs. v. Nat’'l Union Fire Ins. Co. of Pittsburgh, 813
So. 2d 1114, 1119 (La. App. 2d Cr. 2002); see Smith v. Reliance Ins. Co. of
I11., 807 So. 2d 1010, 1022 (La. C. App. 2002) (“Louisiana lawis well settled
that an insurer’'s failure to defend the insured on plaintiffs’ allegatlons
renders the insured liable for attorney’s fees incurred by the insured . .
(citing Steptore v. Masco Const. Co., Inc., 643 So. 2d 1213, 1218 (La. 1994)))
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anounts. In addition, to the extent that the School Board seeks
i ndemmity fromM d-Continent for the anbunt of its settlenent with
Col eman, we remand for a determ nation of whether the Board has
denonstrated potential liability with respect to Col eman’s covered
clains,® and the amount of the settlement allocable to such
cl ai ns. %8
|V

Wth respect to its holding that the policy of insurance
i ssued by Md-Continent to the School Board does not cover acts of
racial discrimnation commtted with actual know edge of their
wrongful nature or with intent to cause harm the judgnent of the
district court is affirnmed. However, with respect to its holding
that M d-Continent had no duty to defend the School Board, the
judgnent of the district court is reversed, and this case is
remanded for further proceedi ngs consistent with this opinion.

AFFIRMED in part, REVERSED in part, and REMANDED.

57 See Sullivan v. Franicevich, 899 So. 2d 602, 609 (La. C. App. 2005);
Vaughn v. Franklin, 785 So. 2d 79, 87 (La. C. App. 2001) (“As a general rule,
one seeking i ndemmity nust establish actual liability to recover. An exception
totherule is that the i ndemitee need show only potential, rather than actual,
liability on his part where the claimis based on a witten contract, such as an
i nsurance policy.” citation omtted)); Rovira v. LaGoDa, Inc., 551 So. 2d 790,
795 (La. C. App. 1989) (“Were a claimis based on a witten contract of
i ndemmity or insurance, the indemmitee nust show potential, rather than actual,
liability on his part in order to recover fromthe indemitor.” (citing Terra
Res., Inc. v. Lake Charles Dredging & Towing Inc., 695 F.2d 828 (5th Gr.
1983))).

8 |t is premature for us to decide whether Louisiana law pernits an
insured to recover the entire balance of a settlenent anount when coverage is
potentially available for only a fraction of the clains alleged in the
plaintiff's conplaint. W note, however that when applying Texas | aw we have
hel d that coverage “cannot be created ex nihilo by estoppel.” See Enserch Corp.
v. Shand Morahan & Co., Inc., 952 F.2d 1485, 1493 (5th Gr. 1992) (Wsdom J.).
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