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PER CURI AM
Appel lant Antonio Abarca filed suit against Mtropolitan

Transit Authority (“Metro”), asserting, inter alia, that Metro

violated Title VII of the Cvil R ghts Act of 1964 (“Title VII1"),
42 U.S.C. 8 2000e et seq., by: (1) treating Abarca differently than
ot her non- H spani c enpl oyees; (2) discharging Abarcainretaliation
for conplaints and grievances he had filed against Metro; and (3)
refusing toreinstate Abarca to his previous position in accordance
with the recommendati on of the union grievance board. Metro noved

for sunmmary judgnent, seeking dism ssal of Abarca's Title VII



cl ai ns. The district court granted Metro’s notion and Abarca
tinely filed the instant appeal.
BACKGROUND AND PROCEDURAL HI STORY

Abarca, an Hi spanic male, began his enploynent with Metro in
1992. I n Novenber 2000, Abarca was working at Metro’s Kashnere
facility in Houston.! Abarca testified he had experienced no
probl ens at the Kashnere facility until Victor Kizzine was assi gned
as Abarca’ s foreman in Septenber 2001. Abarca mai ntained that
Ki zzi ne, who is black, harassed H spanic enpl oyees. As a result of
Kizzine' s all eged di scrim natory behavi or, on June 21, 2002, Abarca
filed a union grievance.

Approxi mately one nonth later, on July 22, 2002, Kizzine
claimed he found Abarca sleeping on a bus that was parked at
another Metro facility where Abarca was working tenporarily as a
floater. Specifically, Kizzine stated in his deposition testinony
t hat he observed Abarca, through the door of the bus, sleeping for
several mnutes before Kizzine then attenpted to open the door
Kizzine was unable to open the door, however, because the air
pressure used to close the bus doors was engaged. At this tine
| saac Chal anbaga, another Hi spanic Metro enpl oyee, cane fromthe

back of the bus and opened the door. Kizzine testified that Abarca

! Abarca was apparently transferred to the Kashnmere facility
after an altercation he had with a Metro supervisor at another
facility I|ocation. Al t hough Abarca initially filed crimna
assaul t charges agai nst the supervi sor, the charges were eventual |y
di sm ssed.



t hen opened his eyes and stretched, as if he had been asleep. For
his part, Abarca denies he was asleep on the bus, and Chal anbaga
testified that he and Abarca were awake at the tine of the alleged
i ncident, stating that they had pulled the bus into the paint booth
only mnutes before Kizzine arrived.

After reporting his observations to his supervisors at Mtro,
it was ultimately determned that Abarca was to be fired in
accordance with Metro’'s enploynent policy.? Shortly thereafter,
Abarca was notified that he was being discharged. Abarca filed a
grievance with the wunion, contesting his termnation. The
grievance conmttee determned there was insufficient evidence
supporting Kizzine's charge that Abarca had been sl eeping on the
job. The commttee’ s determ nation was based in part on the fact
that there were no witnesses to corroborate Kizzine' s claimthat
Abarca was sl eeping —evidence that the conmttee had required in
previ ous cases of enpl oyees accused of sleeping while on duty. The
grievance conmttee recommended that Abarca be reinstated to his
position with Metro, with full back pay, seniority, and benefits.

As part of Abarca’s returnto work, Metro required himto sign
a reinstatenent agreenent relating to the grievance, which was
presented to him when he returned to work on Septenber 3, 2002.

The reinstatenent agreenent provided that:

2 A menor andum prepared by Metro in January 2000, and posted at
all Metro facilities, set forth, anong other things, the policy
that sleeping on the job was puni shabl e by di scharge.

3



The parties, Transport Wrkers Union - Local 260, AFL-

CIO and the Metropolitan Transit Authority, hereby agree

that Gievant, Antonio Abarca, shall be reinstated with

full seniority and benefits, and back-pay for the period

July 23-August 10, 2002, conditional upon himpassing a

return to work physical and drug/al cohol screens.

Thi s agreenent i s nade on a non-prejudi ce, non-precedent

basi s, and shall constitute the entire settlenment of this

grievance. This grievance is hereby resol ved.

Abarca did not sign the agreenent, however, because he was
purportedly unconfortable with certain terns of the agreenent
including his concern as to how his vacation tinme was being
cal cul ated. Although the agreenent was signed by Metro’s Senior
Director of Labor Relations, Yvonne (gden, and a union
representative, Abarca nmaintai ned he was not bound by the terns as
negoti ated between Ogden and the union. Thereafter, on Septenber
5, 2002, Metro notified Abarca by letter that Metro was rescindi ng
its offer of reinstatenent because of Abarca’ s failure to sign the
rei nst at enent agreenent .

Abarca filed suit in state court, asserting breach of contract
clainms, violations of 28 U.S.C. § 1983, and violations of Title VII
for discrimnation and retaliation based on national origin. After
successfully renoving the case to federal court based on the
exi stence of a federal question, Metro also successfully sought
di sm ssal of Abarca’ s breach of contract and 8§ 1983 clains. Then,
in February 2004, Metro filed a notion for sunmary judgnent,

seeking the dism ssal of Abarca's Title VIl clains. On March 31,

2004, the district court granted Metro’s notion and entered a fi nal



t ake- not hi ng judgnent agai nst Abarca. Abarca tinely filed the
i nstant appeal .
STANDARD CF REVI EW
This Court reviews grants of summary judgnent de novo,

appl ying the sane standard as the district court. Tango Transp. V.

Healthcare Fin. Servs. LLC 322 F.3d 888, 890 (5th Cr. 2003)

(citation omtted). Summary judgnent is appropriate if no genuine
issue of material fact exists and the noving party is entitled to
judgnent as a matter of law. FED. R CvVv. P. 56(c). The Court views
the evidence in the |light nost favorable to the non-novant. Col eman

v. Houston Indep. Sch. Dist., 113 F.3d 528, 533 (5th Gr. 1997).

The non-novant nmust go beyond the pl eadings and cone forward with
specific facts indicating a genuine issue for trial to avoid

summary judgnment. Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986). A genuine issue of material fact exists when the evidence
is such that a reasonable jury could return a verdict for the non-

movant. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

Summary judgnent is appropriate, however, if the non-novant “fails
to make a showing sufficient to establish the existence of an
el ement essential to that party’'s case.” Celotex, 477 U. S. at 322-
23.
DI SCUSSI ON
On appeal, Abarca maintains the district court erred

ingranting sunmary judgnent because there is evidence he



was treated differently from simlarly situated

individuals when Metro required him to sign the

rei nstatenment agreenent as a condition of returning to

wor k. Abarca’ s argunent focuses on two points. First,

he cites to deposition testinony from a Metro

adm nistrator revealing that, in practice, Metro did not

always require reinstated enployees to sign such

agreenents. Second, Abarca contends he was given only 36

hours to sign the reinstatenent agreenent, which he

neverthel ess clains was an agreenent between Metro and

t he union, rather than between Metro and Abarca.

In its Menorandum Opinion, the district court found that
Abarca had not established a prinma facie case for enploynent
di scrim nation based on race or national origin because he could
not show that he was required to do sonme act, i.e., sign a
rei nstatenment agreenent, that others simlarly situated were not
required to do. We subject Abarca’s discrimnation claimto the

burden shifting framework enunci ated i n McDonnel |l Douglas Corp. V.

Geen, 411 U S 792 (1973). Under MDonnell Douglas, Abarca nust

first establish a prinma faci e case of discrimnation. See Frank v.

Xerox Corp., 347 F. 3d 130, 137 (5th Cr. 2003). If successful, the

burden then shifts to Metro to proffer a legitimte, non-
discrimnatory reason for requiring Abarca to sign the
reinstatenment agreenent. See id. |If Metro satisfies its burden

the burden is then shifted back to Abarca to denonstrate that
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Metro's legitimate, non-di scrimnatory reason was sinply a pretext
of discrimnation. See id.

In order to establish a prima facie case of discrimnation on
the basis of race or national origin, a plaintiff nust show he or
she was: (1) a nenber of a protected class; (2) qualified for the
position held; (3) subject to an adverse enpl oynent action; and (4)
treated differently from others simlarly situated. Rios v.
Rossotti, 252 F.3d 375, 378 (5th Cr. 2001).

The focus of our inquiry is whether Abarca has satisfied the
fourth prong of this test. Mtro presented evidence that whil e not
all reinstated enployees are required to sign reinstatenent
agreenents, such agreenents were required i n approxi mately one-hal f
of the reinstatenents negotiated between Metro and the union.
There is also undisputed deposition testinony from the wunion
presi dent who stated that there was nothing out of the ordinary
wWth respect to the terns of Abarca’s particular reinstatenent
agreenent . And, inportantly, Abarca failed to identify any
enpl oyee with whom he was simlarly situated, but who was treated
nmore favorably.

As to Abarca’s argunent regarding the 36-hour deadline for
signing the agreenent, there is evidence in the record that the
uni on, as the exclusive representative of all bargai ni ng nenbers at
Metro (including Abarca), was responsible for obtaining the
signature of the nenber in addition to the signatures provided by
Metro and the union representative. Mreover, Ogden revealed in
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her deposition testinony that she was willing to give Abarca a few
extra days after the Septenber 3 deadline during which he could
revi ew and sign the rei nstatenent agreenent — an acconmodati on t hat
Abarca did not take advantage of and one that this Court deens
adequate to afford Abarca the opportunity to address any probl ens
he may have had with the terns of the agreenent.

In sum Abarca has not conme forward wth sufficient evidence
establishing that Metro discrimnated agai nst himby requiring him
to sign the reinstatenent agreenent. As such, the district court
properly determ ned that Metro did not discrimnate agai nst Abarca
when it required him to sign the reinstatenent agreenent as a
condition of his return to work.

CONCLUSI ON

Havi ng carefully reviewed the entire record of this case and
having fully considered the parties’ respective briefing and
argunents, we find no reversible error in the district court’s
granting of summary judgnent in favor of Metro.

AFFI RVED.



