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GARWOOD, Circuit Judge:

Appel l ants Brazos Valley Coalition for Life, Incorporated,
Donal d Parsons, Janice Eoff, Jim Donahue, |smael Escobar, Renee
Li nder, and Rosal i nda Mal donado brought suit agai nst appellee Gty

of Bryan, Texas seeking prelimnary and permanent injunctive



relief, a declaratory judgnent, and damages on their allegations
that the City’'s Sign Code is, inter alia, unconstitutional under
the First Anendnent. The district court granted summary judgnent
to the Gty and we affirm

Facts and Proceedi ngs Bel ow

Brazos Valley Coalition for Life, Incorporated (Coalition
for Life) is a Texas not-for-profit corporation fornmed in 1998
that is dedicated to advancing its nenbers’ belief that life is
sacred from conception forward. The individual appellants also
share this belief. They express their conviction that abortion
is murder by participating in organized protests at Planned
Parent hood in Bryan, Texas where abortions are regularly
performed. These protests have in the past consisted of, anong
ot her things, picketing with handheld signs and placing signs and
flags in the “grassy strip” between the street and the sidewal k
in front of Planned Parenthood.

The Gty has a conprehensive Sign Code to regul ate where and
how signs are displayed in Bryan, including public rights-of-way.
The first version of the Sign Code relevant to this case is
Ordi nance 999, which was enacted on May 1, 1996. Anpbng its many
rules, Ordinance 999 declared it “unlawful for any person to
erect, place, or maintain a sign in the Cty of Bryan” within a
public right-of-way. Ordinance 999 8 22-3 & 4. A signis

defi ned as:



“any device, structure, fixture, or placard
usi ng graphics, synbols, and/or witten copy
desi gned specifically for the purpose of
advertising or identifying any person,
persons, political party, event,

est abl i shnent, product, goods, or services.”!

Though contentious discussions wwth the Gty over the scope
of protests at Planned Parent hood began at |east as early as
2000, it is enough for our purposes to begin with July 2002 when
City police officers told protesters that they could not place

signs in the public right-of-way.2 The City, in correspondence

b Ordi nance 999 defines public right-of-way as

“that |and dedicated for public use comopnly as a
street, roadway, alley, bridge, or thoroughfare, and
nost often extends the entire width between property
i nes of any roadway, street, alley, bridge, or other
simlar thoroughfare, not privately owned or
control |l ed, when any part thereof is open to the public
for vehicular traffic, is the responsibility of the
City or other simlar public agency to maintain, and
over which the Gty has legislative jurisdiction under
its police power.” |d. at § 22-2.

Simlarly, Odinance 1443, the final version of the relevant Cty
ordinance in effect when the CGty’'s notion for sunmary j udgnment
was filed, provides that “Public right of way shall nean the
entire wwdth of the area between private property |ines,

dedi cated for public use as a street, roadway, alley, bridge,

t horoughfare, inproved or uninproved pedestrian way or sidewal k.”
ld. at 8§ 24-56. We reject appellant’s unsupported argunent that
the “grassy strip” is (or was) not part of the public right-of-
way.

2 Appel | ant Escobar, for exanple, states in his affidavit
that he was told on July 16, 2002, by a Cty police officer that
he could not allow his sign to touch the ground. Appell ant
Parsons states in his affidavit that he was forbidden on
Septenber 3, 2002, from hamering a sign with the words “Vote
Pro-Life” into the grassy strip. Al of the individual

appel l ants have a simlar story. Appellant Eoff clains in her
affidavit that on Cctober 2, 2002, she was told by Sergeant
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between it and certain appellants in August 2002, took the
position that the Sign Code forbade any sign that touched the
ground, even a sign that was resting on the ground but being
propped up by a protestor.® This position eventually was that
even resting a handheld sign on the ground was prohibited.
Despite several police visits to Planned Parenthood no citations
were ever issued, no one was ever arrested, there is no
all egation of police use or threatened use of force, and the only
signs the police ever took were those |lying on the ground
uncl ai med and thus deened abandoned.

Unable to reach a conpronmse with the Cty, appellants filed
their original nine-count conplaint on Novenber 21, 2002, in

whi ch they alleged violations of (1) First Amendnent rights of

G deon of the Bryan city police that she could not allow her
handhel d sign to touch the ground. Eoff states that she was
instructed to rest the shaft of the sign on her foot.

21t is clear fromthe record that the City has never taken
the position, formally or informally, that the Sign Code applied
to hand held placards or the |ike which do not touch the ground
(whet her or not they contain verbal nessages), and never sought
to enforce any such a construction of the Sign Code. “Hand held
signs” have al ways been specifically exenpted fromthe sign
ordinance’s permt requirenents, and in O dinance 1428 (adopted
i n August 2003) and Ordi nance 1443 (adopted in October 2003
before filing of the City’s notion for summary judgnent) such
signs are defined as those personally held so that neither the
sign nor an object supporting it touches the ground. And, in
Ordinance 1443 it is expressly provided that “nothing . . . shal
prohi bit the display of hand held signs . . . when carried by
persons lawfully present on the uninproved portions of the public
ri ght-of-way, public property, and on sidewalks.” 1d. at § 24-
60(E) .



speech and assenbly; (2) First Amendnent right of free exercise
of religion; (3) Fifth and Fourteenth Amendnent rights of due
process; (4) Fourteenth Anmendnent right of equal protection of
the law, (5) the right under the Texas constitution to equality;
(6) the right under the Texas constitution to freedom of worship;
(7) the right under the Texas constitution to freedom of speech;
(8) the Texas Religious Freedom Act, Tex. QvVv. Prac. & REM CoDE ANN.
88 100.001-012; and (9) the CGty’'s duty to supervise its

enpl oyees non-negligently. Appellants sought prelimnary and
permanent injunctive relief, declaratory judgnent, and danages.

As the lawsuit proceeded, appellants and the City continued
to discuss how to renedy the asserted defects in the Sign Code.
Appel lants did not dispute that the City could constitutionally
ban the placenent of signs in the public right-of-way. Rather,
they contended that exceptions to the Sign Code’s prohibition on
certain kinds of signs constituted inperm ssible viewoint
di scrimnation, thus rendering the Sign Code unconstitutional as
a whol e.

On August 12, 2003, the Bryan Gty Council gave a first
readi ng to Ordi nance 1428 whi ch, anong ot her changes, would
revise the Sign Code such that the placenent of all signs (other
than hand held signs) in the public right-of-way, regardl ess of
their content, would be prohibited. See Odinance 1428 § 22-

4(8). This proposal, however, apparently caused sonme



consternation in the comunity because on its face it banned
pl aci ng even an Anerican flag in the public right-of-way and,
were it to be enacted, would render unlawful a traditional Labor
Day fundraiser by |ocal boy scouts in which they put up an
Anmerican flag in the public right-of-way in front of a donor’s
property.*
The Gty Council unani nously passed O di nance 1428 on August

30, 2003, but at the sane tine also passed Ordi nance 1431. This
second ordi nance preserved 1428's prohibition on signs (other
than hand held) in the right-of-way, but carved out an exception
for “flags”:

“The owner of property abutting a public

right-of-way may place or consent to the

pl acenent of not nore than one flag, attached

to a single free-standing pole, in the public

right-of-way for each 10 |inear feet of

frontage if placed and nmaintained in a manner
t hat does not endanger public safety.”

4 Appel | ant Parsons, in an apparent effort to get the City
to enact an unconstitutionally viewpoint-specific ordi nance that
he and others could challenge in court, tried to increase
pressure on the City by witing letters to the Gty and to the
| ocal newspaper under assunmed nanes in which he demanded speci al
exceptions in the ordinance for the Anerican fl ag.

Par sons took his pseudonynous correspondence to a new | evel
when he wote a letter to the City Manager using the enai
julieg@ityattorney.com In this letter, which is signed
“Julie,” Parsons expresses disrespect for the Anerican flag and
unabashed support for Planned Parenthood. He also refers in the
letter to a person naned Mchael. |t appears obvious that
Par sons was i npersonating Assistant City Attorney Julie Gannaway,
w t h whom Parsons had spoken and corresponded, and the M chael in
the email plainly refers to Gty Attorney M chael Cosentino.

When confronted with this email in his deposition, Parsons denied
(w thout explanation), that he intended this letter to be
understood as a letter from Gannaway.
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Ordi nance 1431 § 22-4(8)(a). Odinance 1431 al so included the
followng definition of “flag”: “[a] piece of fabric that
contains colors, patterns, synbols, or words that convey a non-
commercial nmessage.” 1d. at 8 22-2. By enacting O dinances 1428
and 1431 sinultaneously, the City hoped it had satisfactorily

bal anced its constitutional obligation to preserve content
neutrality with the public’'s desire to be able to freely displ ay
the Anerican flag over Labor Day in the public rights-of-way.

Appel I ants, however, were not satisfied. On Septenber 18,
2003, they filed an anended conpl aint which, in addition to
restating the causes of action in the original conplaint
verbatim recited in its statement of facts that O di nances 1428
and 1431 allow a property owner to decide whether a flag wll be
permtted in the public right-of-way abutting his or her
property. The anended conplaint also stated that the Cty
inplicitly retained the authority under the Sign Code to
determne at its own discretion whether a flag is “comercial”
and t herefore prohibited.

On Cctober 14, 2003, appellants filed a notion for sunmmary
judgnent on all clainms. However, before the district court ruled
on this notion, the Cty conprehensively revised its Sign Code on
Cct ober 30, 2003, by enacting Odinance 1443. \Wereas the public
right-of-way had only been a peripheral detail in the preceding

version of the Sign Code, Odinance 1443 dedi cated several pages



solely to that matter. Ordinance 1443 preserved the general ban
on placing signs (other than hand held signs; see note 3, supra)
in the public right-of-way, but excepted therefrom governnent
signs, tenporary safety signs, and:

“One (1) flag attached to a single free-

standi ng pole, may be placed in the

uni nproved portion [i.e. “grassy strip”] of

the public right of way for every 10 |i near

feet of frontage, if placed by the owner of

the property abutting the public right of way

or with the consent of said owner.”
Ordi nance 1443 § 24-60(B)(1)-(3). The definition of flag al so
remai ned t he sane.

Ordi nance 1443 al so introduced a detail ed procedure for
determ ning whether a flag placed in the public right-of-way
pursuant to section 24-60(B)(3) is comercial or non-conmmercial.
Under Ordi nance 1443, a flag is presunptively non-comrerci al and
the burden, both in terns of proof and expense, is entirely on
the City to establish otherwise. See generally id. at § 22-62.°

On Novenber 10, 2003, the City filed its own notion for
summary judgnent, arguing, inter alia, that O di nance 1443 nooted

appel l ants’ prospective clains. The Cty also sought, and in

Decenber 2003 was granted, a protective order barring further

®> Ordi nance 1443 repeals all conflicting provisions of prior
ordi nances. All of the ordinances in question provide that
vi ol ations are m sdeneanors, the penalty on conviction being a
fine (not to exceed $500) only. Al the ordinances al so contain
(or anmend other provisions of ordi nances which contain) full
severability cl auses.



di scovery. Following a hearing on the cross-notions for sunmary
judgnent, the district court, on January 30, 2004, granted
summary judgnent to the GCty. The district court also eventually
awar ded costs in the anmount of $5,600.40, but denied attorney’s
f ees.

Appel I ants appeal both the judgnent, the discovery ruling,
and the award of costs.

Di scussi on
1. Summary Judgnent
a. St andard of Revi ew

A grant of summary judgnent is reviewed de novo under the
sane standard applied by the district court. Terrebonne Parish
Sch. Bd. v. Mbil Gl Corp., 310 F.3d 870, 877 (5th Gr. 2002).

b. Damages

Though it did not specifically address the issue of damages
inits summary judgnent order, the district court inplicitly
found appellants’ clains for damages to be without nerit. W
concur. As noted above, the record contains no evidence that any
of appellants (or their nenbers) were ever cited, arrested, or
subjected to actual or threatened physical force. To the extent
t hat appell ants pl eaded danages on account of sign confiscation,

there is no summary judgnent evi dence of any confiscation.®

6 The summary judgnent evidence establishes that only
abandoned signs laying on the ground in the “grassy strip” were
collected by the police and that the police took these abandoned

9



C. Prospective O ains

We confine our consideration to those specific
chal | enges to the Sign Code which appellants raise in the
argunent section of their brief. Feb. R App. P. 28(a)(9) (A
(stating that the argunent section of the brief must contain
“appellant’s contentions and the reasons for them wth citations
to the authorities and parts of the record on which the appell ant
relies.”). Broadly speaking, appellants contend that the Sign
Code is unconstitutional for three distinct reasons: (1) the
process for issuing permts is inadequate; (2) the distinction
bet ween on- and off-prem ses signs warrants strict scrutiny; and
(3) it isinpermssible to allow abutting private property owners
to disallowa flag in the public right-of-way on the basis of the
flag’s content.

i Moot ness

The district court denied summary judgnent to appellants and
granted the sane to the Gty largely on the ground that O dinance
1443, which was enacted about two weeks after appellants filed
their nmotion for summary judgnent (but before the City filed its

summary judgnent notion), nooted appellants’ prospective clains

signs only after asking those in the vicinity whether they
bel onged to anyone and receiving negative responses.

Furthernore, quite apart fromthe |lack of evidence on this
score, appellants, although they argue damage clains coul d not be
nmoot ed, did not preserve their damages cl ains on appeal because
they failed to argue that the summary judgnment record contains
evi dence whi ch woul d support an award of danmages.
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because they were based on Ordi nances 999, 1428, and 1431.
Appel lants, citing Gty of Mesquite v. Alladin's Castle, Inc.,
102 S. C. 1070 (1982), contend that their prospective clains
were not nooted by Ordinance 1443 because there is no reason to
believe that the Gty will not reenact the offendi ng ordi nances
once this litigation is concluded. Appellants do not contend
that their clains are not nooted because O di nance 1443 is itself
unconstitutional, just that the Gty cannot be trusted not to
repeal Ordi nance 1443.7

We disagree. Mesquite is distinguishable onits facts. In
Mesquite, the chall enged ordi nance was repeal ed while the case
was pendi ng on appeal after an adverse final judgnent had been
entered by the district court and noot ness was rai sed for the
first tinme before the Supreme Court. Id. at 1074. |ndeed, the
City of Mesquite openly conceded at oral argunent that it

intended to reenact the di sputed ordi nance as soon as the Suprene

" Appel l ants do not challenge 1443 in their main brief,
doing so instead only in their reply brief. It is well settled
inthis circuit, however, that the court does not consider issues
raised for the first time in the reply brief. Price v. Roark,
256 F.3d 364, 369 n. 2 (5th Cr. 2001). Even if this were not
the case, appellants’ nmenorandumin response to the City’'s notion
for summary judgnent did not, other than scattered concl usory
statenents, actually argue that Ordinance 1443 is
unconstitutional inits ow right. As such, appellants have not
preserved the issue of the constitutionality of Ordinance 1443 in
any sense. Therefore, where Ordinance 1443 has nooted a claim
we Wi Il not independently consider whether Odinance 1443 is
constitutional in that context because appellants thensel ves do
not make such argunents in their main brief.
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Court vacated the judgnent for nootness. 1d. at 1075 n. 11. In
this case, on the other hand, the Gty of Bryan enacted O di nance
1443 prior to the underlying district court judgnent and the Gty
sought summary judgnent on the basis, inter alia, of that

ordi nance.® Furthernore, there is nothing whatever to suggest
that the Gty intends to repeal O di nance 1443 when this case is
over. Therefore, to the extent that O dinance 1443 addresses and
resolves a claimdirected at prior versions of the Sign Code,
such claimis noot. See, e.g., Dffenderfer v. Cent. Bapti st
Church, Inc., 92 S. . 574, 576 (1972) (stating that reviewis
of the current version of a challenged law, not its repeal ed
predecessor); Lewis v. Cont’|l Bank Corp., 110 S. C. 1249, 1253-
55 (1990) (an ostensibly nooted case will go forward only if,
inter alia, “there was a reasonabl e expectation that the sane
conpl aining party woul d be subjected to the sane action again.”)
(internal quotation marks and citation omtted).

ii. The Permt Process

8 The fact that a statute is repealed after judgnent is
entered does not necessarily affect the nootness of injunctive or
declaratory relief granted by the judgnent. |In certain
i nstances, however, a repeal follow ng judgnent nmay entitle the
plaintiff to remand for consideration of whether the newy
enact ed | aw poses problens that were never considered in the
trial court. Lews, 110 S. . at 1256 (citing Defenderfer, 94
S. . at 576). This concern is not present in the instant case
because appell ants had an opportunity to chall enge O di nhance 1443
in their menorandumin opposition to the Gty's notion for
summary judgnent but did not do so, thereby abandoni ng any such
ar gunent .

12



Bef ore we reach the substance of appellants’ challenge to
the Sign Code’s permt process, we note that the summary judgnent
evidence on this issue indicates that on July 25, 2002, the
Coalition for Life applied for a sign permt under the O di nance
999 version of the Sign Code to assenble a 37 square foot sign in
the public right-of-way in front of Planned Parenthood. The
City’'s Building Oficial denied the application on the ground
that the sign was a prohibited “portable sign” under O di nance
999 § 22-4(7). Nowhere in their brief do appellants argue that
this denial violated their rights under the First Amendnent.°®
Nor do they argue that the Sign Code is likely to be
unconstitutionally applied to them Thus we can only concl ude
that appellants’ challenge to the Sign Code’s permt requirenent
is wholly facial.

An ordi nance may be facially unconstitutional in either of
two respects: “either...it is unconstitutional in every
concei vabl e application, or...it seeks to prohibit such a broad
range of protected conduct that it is constitutionally
‘overbroad.’” Menbers of Gty Council v. Taxpayers for Vincent,

104 S. C. 2118, 2124 (1984). Appellants do not distinguish

® On page 38 of their brief, appellants state in a purely
conclusory, and at bottomincoherent, way that the permt
requi renent unconstitutionally delays free speech by citing the
fact that their permt application was denied. This sort of
concl usory statenent does not constitute a cogni zable | egal
ar gunent .

13



bet ween these types of facial challenges, but they appear to
contend, at least inplicitly, that the permt requirenment of the
Sign Code is unconstitutional in toto because it nakes content-
based distinctions in exenpting certain categories of signs from
the general permt requirenent.

Appel l ants cite, anong others, Foti v. Cty of Menlo Park,
146 F. 3d 629 (9th Cr. 1998), and Metronedia, Inc. et al. v. Gty
of San Diego, et al., 101 S. C. 2882 (1981), for the apparent
proposition that content-based distinctions in a sign ordi hance
are categorically fatal to the whole. Both of these cases are
i napposi te, however, because they involved outright prohibitions
on signs with certain content. Here, on the other hand, the
exceptions appellants challenge are not to a bl anket prohibition
on expressing certain ideas, but sinply exceptions to the Sign
Code’s general permt requirement. Nothing in any version of the
Cty's Sign Code, much | ess Ordi nance 1443, purports to forecl ose
the expression of any particul ar idea.

In any case, Ordinance 1443 essentially nooted all of
appel l ants’ specific challenges to the prior version of the Sign
Code’s permt requirenent and of f-prem ses prohibitions.

Appel l ants argue that the Sign Code’s permt provisions
violate the First Amendnent by privileging certain topics or
vi ewpoi nts over others. They point in this respect to two

provi sions of Ordinance 999. First, they conplain of its
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exception, to the general prohibition of off-prem ses signs, for
signs, approved by the Sign Board, which “pronote[s] a positive
image of the city of Bryan for the attraction of business or
tourisnt or “depicts an acconplishnment of an individual or
group.” This provision was elimnated in O dinance 1443.
Second, they conplain of Ordinance 999's provision for an
exception, to the general permt requirenent applicable to on-
prem ses signs, for “political signs” defined as those “used in
connection wwth a local, state, or national election or
referendum” |d. at 8§ 22-2, 22-6(j). See also id. at § 22-12(d)
(requiring renoval of sign within ten days follow ng el ection).
It is clained that this narrow definition of “political” excludes
fromthe permt exenption anti-abortion signs not within 10 days
of an election or, even during that tinme, not expressly rel ated
to a particular candi date. However, these provisions were
el imnated by O dinance 1443, which exenpts from Sign Code permt
requi renments and regulation all signs on private property which
are not “used for advertising” and states that “advertising”’

“Means to attract, or to attenpt to attract, the

attention of any person to any business,

accommodat i ons, goods, services, property, or

comercial activity. The followng is not advertising

for the purposes of this chapter: (1) signs protesting

agai nst any person, business, organi zation, property or

comercial activity, and (2) signs pronoting or

denouncing political, ideological, social or religious

i ssues or beliefs of any person or group.”

All these specific conplaints of appellants as to the prior
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ordi nances have been rendered noot by O dinance 1443 (as has al so
any conpl aint that prior ordinances precluded or required a
permt for the display of hand held signs in the “grassy strip;”
see note 3 supra).

To the extent that appellants assert on appeal that
Ordi nance 1443 is defective in severable respects that are
unrel ated and do not apply (and have not been applied) to
activities in which appellants have all eged bel ow t hat they
engaged in (or desire or desired or plan or planned to engage
in), such argunents are not properly before us and appel |l ants
| ack at |east prudential standing to raise them W detect no
overbreadth in Ordinance 1443 which is both real and substanti al
inrelation to the ordinance’s plainly legitimte sweep so as to
justify a facial challenge. See Broadrick v. Cklahoma, 93 S. Ct
2908, 2918 (1973); Virginia v. Hcks, 123 S.C. 2191, 2196
(2003); Ganite State Qutdoor v. City of Clearwater, 351 F.3d
1112, 1116-17 (11th G r. 2003) (party harnmed by one section of
ordi nance but not by another, different section has no standing
to rai se overbreadth chall enge based on alleged invalidity in the
| atter section); CGospel Mssions v. Cty of Los Angeles, 328 F. 3d
548, 553-55 (9th CGr. 2003) (“. . . the injury Gospel M ssions
alleges is not traceable to the professional fundraiser
provisions . . . CGospel Mssions | acks overbreadth standing to

chal | enge the professional fundraiser provisions because these
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provi sions do not apply to Gospel Mssions, and it has not
indicated its intent to becone a professional fundraiser”).
Accordingly, we reject such facial challenges to Ordinance 1443.
iii. Displaying Flags in the Ri ght-of-Wy

In an effort to devise an Ordi nance that would permt the
Boy Scout flag project to go ahead w thout either generally
allowing all signs to be fixed in the right-of-way or
discrimnating on the basis of the sign’s nessage, the Cty in
| ate August 2003 enacted Ordi nance 1431, which defined “flag” as
“a piece of fabric that contains colors, patterns, synbols, or
wor ds that convey a non-commercial nessage,” and anended the
ordi nance section generally prohibiting signs placed in the
right-of-way by adding to it the foll ow ng provision:

“The owner of property abutting a public right-of-way

may place or consent to the placenent of not nore than

one flag, attached to a single free-standing pole, in

the public right-of-way for each 10 |linear feet of

frontage if placed and naintained in a manner that does

not endanger public safety.”
In the district court appellants objected to this provision on
essentially two bases (which appellants al so urge on appeal):
first, that it did not define “non-commercial” and did not
provi de adequate procedural due process to preclude the Gty from

removing signs it inproperly deened “commercial ;” and, second,
that its limtation of permtted flags to those placed or
consented to by the adjacent property owner inproperly permtted

the property owner to make viewpoint specific distinctions that

17



the Gty itself could not constitutionally nake.

In response to these objections, the Cty, in |late Cctober
2003 before the filing of its summary judgnent notion, enacted
Ordi nance 1443 which carried forward the sanme above quoted
definition of “flag” as contained in Odinance 1431 and (anong
ot her things) added the follow ng wholly new provisions
concerning the neaning and determ nation of “commercial” and
“non-commercial ,” viz:

“COMMVERCI AL MESSAGE. A nessage pl aced or caused to be
pl aced before the public by a person or business
enterprise directly involved in the manufacture or sale
of the products, property, accommobdations, services,
attractions, or activities or possibly those things

whi ch are the subject of the nessage and that:

(a) refers to the offer for sale or existence
for sale of products, property,
accommodati ons, services, attractions, or
activities; or

(b) attracts attention to a business or to
products, property, accommobdations, services,
attractions, or activities that are offered
or exist for sale or for hire.

NON- COMWERCI AL MESSAGE. Any nessage that is not a
commerci al nessage.

(a) Findings. The city council finds that it
may be necessary in the enforcenent of
Section 24-60(B)(3), to determ ne whether the
nmessage di splayed upon a flag is a conmerci al
message or a noncommerci al nessage.

(b) Hearing. |If a person receives a notice

of violation or is cited for maintaining an
illegal commercial flag in the public-right-
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of -way, and the person notifies the city
attorney in witing within 10 cal endar days
of receiving the notice or citation that he
believes the flag displays a non-comrerci al
message and is, therefore, not in violation
of this chapter, the city attorney shal

post pone the prosecution of the case and
shal |l have the matter placed on the agenda of
the board of sign control and appeals within
25 cal endar days. The board shall determ ne
whet her the flag conveys a commerci al

message. The board shall nmake a

determ nation no |later than the 46th cal endar
day after the notice of violation or citation
was received by the person naintaining the
flag. The failure of the board to nake a
determnation within the tinme required shal
result in a deened finding by the board that
the flag is non-comerci al .

(c) Judicial Review. |If the board determ nes
that the flag conveys a conmercial nessage
and is illegally placed in the public right-
of -way, the person naintaining the sign may
within 10 days of the board’s decision file a
noti ce of non-acceptance of the decision with
the city attorney. Wthin twenty (20)

busi ness days after receiving the notice of
non-acceptance, the city attorney may
initiate suit in the district court for
determ nation that the sign is comrercial and
for an injunction to prohibit display of the
sign in violation of this Chapter. The city
shal | bear the burden of showi ng that the
sign is comercial.”®

We hold that appellants’ first set of objections to the flag
provi sions — that O dinance 1431 did not adequately define
comercial (or non-commercial) and did not provide adequate

procedural due process respecting determnations in that respect

1 Or di nance 1431 contained no definition of “comercial” (or
“non-commercial”) and no provision relating to how or when a
determnation in that respect is to be nade or becone effective.
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— is rendered noot by Ordinance 1443. Moreover, appellants’
brief on appeal does not specifically address those provisions of
Ordi nance 1443 or present any intelligible argunent that they

t hensel ves are independently inproper, and, in any event we hold
that they are not constitutionally deficient. No permt is
required for a “flag” placed in the right-of-way as provided for
in Odinance 1443, so there is no prior restraint. Further, and
in any event, an allegedly comrercial flag in the right-of-way
may remain in place until the Cty procures a court injunction
(on which the Gty carries the burden of proof that the flag is
comercial). See, e.g., Friedman v. Md., 85 S. Ct. 734 (1965).
The definition of “non-commercial” is not unduly vague and does
not discrimnate against (but rather favors) non-comerci al
speech. See Metronedia, Inc. v. Gty of San Diego, 101 S.C

2882 (1981). See also Children of the Rosary v. Cty of Phoenix,
154 F.3d 972 (9th Gr. 1998).

Turning to appellants’ second set of objections — relating
to the control by adjoining property owners over “flags” placed
in the public right-of-way in front of their property — O dinance
1443 defines public right-of-way, ! and provides (largely

simlarly to Odinance 1431), as foll ows:

1 Ordi nance 1443 states: “PUBLIC RIGHT OF WAY shall nean the
entire wwdth of the area between private property |ines,
dedi cated for public use as a street, roadway, alley, bridge,
t horoughfare, inproved or uninproved pedestrian way or sidewal k.”
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“Public Rights-of-\Wy. Wth the exception of State
Mai nt ai ned H ghways, it shall be unlawful to place a
sign in the public right-of-way, except as authorized
herein. The follow ng signs may be placed in the
public rights-of-way.

1) Governnent Signs

2) Tenporary energency or safety pedestrian and
vehi cul ar warni ng signs.

3) One (1) flag attached to a single free-standing

pole, may be placed in the uni nproved portion of the

public right of way for every 10 |linear feet of

frontage, if placed by the owner of the property

abutting the public right of way or wwth the consent of

sai d owner. "1

Appel l ants’ second challenge to the flag rule, though not
moot, fails on its nerits. Appellants contend that it is
unconstitutional for the City to allow private property owners to
make vi ewpoi nt-specific distinctions that the City itself could
not make.'® Appellants argue that allow ng private property
owners to reject a flag enplaced in the uninproved public right-
of-way in front of their property on the basis of its content

confers an unconstitutional “heckler’s veto.” Wiile it is true

that (at |east absent a clear and present danger) the governnment

2 Ordi nance 1443 |ikew se provides “[n]othing in this
chapter shall prohibit the display of handheld signs, as that
termis defined in this chapter, when carried by persons lawfully
present on the uni nproved portions of the public right-of-way,
public property, and on sidewal ks.” It defines handheld sign as
a sign personally held “in such a manner that neither the sign
nor any object(s) that provide support of the sign touches the
ground.”

13 Appellants franme this as a First Anendnent and equal
protection chall enge.
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cannot restrict speech out of a concern for the disconfort it
mght elicit in listeners, see. e.g., Termniello v. Gty of
Chicago, 69 S. C. 894, 895-96 (1949), and Cox v. Louisiana, 85
S. . 453, 462-63 (1965), the central concern of the “heckler’s
vet 0” cases does not arise here. In the aforenentioned cases,

t he purpose of the content-based restriction on speech was to
protect listeners froma heterodox nessage.

In the instant case, on the other hand, the flag rule is
plainly not ainmed at protecting property owners or the public at
| arge from unpopul ar speech. Rather, the rule reasonably
recogni zes that enplacing a flag in the uninproved public right-
of-way in front of a person or entity’'s private property wll
al nost certainly result in the expressive nessage of the flag
being attributed to the property owner instead of the flag's
owner. Enplacing a flag in the uninproved public right-of-way in
front of another’s property is effectively anal ogous to sending a
letter to the newspaper under that person’s nane. The flag rule
requi res the consent of the abutting property owner to obviate
t he obvi ous problens that would arise if, for exanple, a
political group hammered its flag into the | awmn of sonmeone who
did not agree with that group’s views.* Further, an adjoining

property owner may w thhold consent to a given “flag” for reasons

4 The public right-of-way includes a set-back fromthe curb
even if there is no sidewal k.
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whol Iy unrelated to the content or viewpoint expressed by any
“message” on it. But, if the adjoining owner’s decision is based
on his or her disagreenent wth the nessage, that does not make
the owner’s notive or purpose that of the Cty. See, e.g.,
Zelman v. Simmons-Harris, 122 S. C. 2460, 2465-67 (2002). The
regul ation restricts where any “flag” may be placed, and the
restriction inposed does not to any extent turn or depend on the
content of what is displayed on the “flag.” It is hence deened
“content neutral” for purpose of the rule that content neutral
reasonabl e tine, place and manner requirenents are valid

notw thstanding that their effect nmay in certain instances
effectively limt speech.' For such purposes, a regulation is
generally “content neutral” if its restrictions on speech are not
based on di sagreenent with the nessage it conveys. See Ward v.
Rock Agai nst Racism 109 S.Ct. 2746, 2754 (1989); Hill wv.

Col orado, 120 S.Ct. 2480, 2491 (2001).!®* W reject this

> Appel l ants do not chal |l enge the reasonabl eness of the
“flag” rule or claimthat it |eaves them w thout adequate
alternatives to express their views. The “flag” rule does not
apply to hand held signs. See note 12, supra.

% 1n Ward the Court stated:

“The principal inquiry in determning content
neutrality, in speech cases generally and in tine,

pl ace, or manner cases in particular, is whether the
gover nnent has adopted a regul ation of speech because
of disagreenent with the nessage it conveys. [citation]
The governnent’s purpose is the controlling
consideration. A reqgulation that serves purposes

unrel ated to the content of expression is deened

23



chall enge to the “flag” rule.
2. The Motion to Stay D scovery
a. St andard of Revi ew
We review a decision to stay di scovery pending resol ution of
a dispositive notion for an abuse of discretion. Corwin v.
Marney, Orton Inv., 843 F.2d 194, 2000 (1988).
b. Anal ysi s
On Decenber 2, 2003, the district court granted the City’'s
nmotion to stay discovery pending resolution of the cross-notions
for summary judgnent. Appellants contend that the district court
abused its discretion because appell ants sought discovery related
to the CGty’'s notion for summary judgnent. To sustain this
contention, appellants nust show why the discovery they obtained
bet ween when they filed their initial conplaint on Novenber 21,
2002 and when the Cty's notion to stay was granted over a year
|ater, left themunable to respond neaningfully to the Cty’'s
nmotion for sunmmary judgnent. Appellants did not, however,
explain in their brief or at oral argunent, despite specific

gquestions fromthe panel, what rel evant evidence they thought

neutral, even if it has an incidental effect on sone
speakers or nessages but not others. . . . Governnent
regul ati on of expressive activity is content neutral so
long as it is justified without reference to the

content of the reqgulated speech.” |d. at 2754
(citations and internal quotation marks omtted).
In HIIl the Court quotes wth approval the first sentence in the

above quotation fromWard. H Il at 2491.
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further discovery likely would have reveal ed.

Appel | ants cannot plausibly argue that they needed
addi tional discovery on their damages clai m because their own
nmotion for summary judgnent on damages was al ready pendi ng when
the Gty filed its notion and any information on their damages
woul d necessarily be within their owm know edge. Wth respect to
their prospective clains, the Gty’'s notion for sunmary j udgnment
rai sed pure questions of |aw. Appellants do not even attenpt to
show, nor can we readily inmagine, how any additional discovery
woul d have been necessary to answer these purely |egal questions.
Appel l ants have failed to establish that the district court
abused its discretion.

3. Cost s

a. St andard of Revi ew

“The district court has broad discretion in taxing costs,
and we will reverse only upon a clear show ng of abuse of
discretion.” Mgis v. Pearle Vision, 135 F. 3d 1041, 1049 (5th
Cir. 1998).

b. Anal ysi s

Appel l ants contend that the district court abused its
di scretion in awardi ng costs under 28 U S.C. 8§ 1924 because the
City’'s notion did not conply with the requirenents of the statute
and local rules. Qur review of the record shows an affidavit

fromCty Attorney Mchael J. Cosentino affirmng that the Cty
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justifiably incurred $5,600.40 in court reporter fees. Each of
the three depositions that this sumrepresents were incorporated
as evidence into either the Gty s nenorandumin opposition to
appel lants’ notion for sunmmary judgnent or the City’'s own notion
for summary judgnent. Accordingly, we find no abuse of
di scretion in the award of costs.
Concl usi on

For the foregoing reasons, the judgnent of the district

court is

AFFI RVED.
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