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LYNN, District Judge.”

LYNN, District Judge:

Continental Airlines, Inc. (“Continental”) appeals the
district court’s grant of sunmary judgnent in favor of Appellee
| nt ernati onal Brotherhood of Teanmsters on Continental’s action to
vacate an arbitration award under the Railway Labor Act (“RLA"),
45 U.S.C. § 151 et seq., which reinstated an enpl oyee who was
termnated for allegedly violating a “last chance agreenent”

after testing positive for alcohol. For the reasons stated

"District Judge for the Northern District of Texas, sitting by
desi gnati on.



bel ow, the court REVERSES the district court and RENDERS j udgnent
in favor of Continental.

. EFACTS AND PRI OR PROCEEDI NGS

The facts relevant to this appeal are as foll ows.
Continental hired Mark Johnson in 1991 as an aircraft mechanic.
I n August 2000, Johnson reported to work and was subjected to a
random al cohol breath test as required by the Departnent of
Transportation. The test established that Johnson had a bl ood
al cohol content (“BAC’) of .115, which is above the legal |imt
for intoxication in Texas. As a result, Johnson was di scharged.
He subsequently filed a grievance contesting his discharge. To
resol ve the di spute, Johnson, with the assistance of the
I nt ernati onal Brotherhood of Teansters (“IBT”), entered into a
“l ast chance agreenent” (“LCA’) with Continental. Under the LCA
Johnson was permtted to return to work, provided he satisfied
the terns of the agreenent. The LCA required that Johnson:
1) submt to an evaluation by Continental’ s Enpl oyee
Assi stance Program (“EAP”) director;!?
2) conplete a course of rehabilitation, if recomended by
t he EAP director,;

3) submt a letter of resignation to the EAP director to
be used to termnate his enploynent should he fail to

YContinental notes that its EAP director serves as the conpany’s
Subst ance Abuse Professional (“SAP’) for purposes of federal
regul ati ons governing transportation enployee rehabilitation
prograns. See 49 CF.R 8 40 (explaining requirenents and role
of SAP)



satisfy the terns of the agreenent or the recommended
rehabilitation program

4) agree he would be termnated if he subsequently failed

any drug or alcohol test (test positive for a BAC of
.04 or greater);

5) agree to be subject to random no-notice testing for a

set period of tine;

6) conplete a return to work al cohol test after rel ease by

the EAP director.

Pursuant to the ternms of the LCA, Johnson net with the EAP
director for an evaluation, at which tinme he was di agnosed with
al cohol dependency. He was thus required to conplete an out-
patient al cohol treatnment program which he did. Prior to
returning to work, Johnson entered into an EAP rehabilitation
agreenent (“EAP agreenent”) with Continental, which set forth
specific terns for his continued enploynent. The EAP agreenent

i ncluded the follow ng rel evant provisions:

1) During the 1-year rehabilitation period/contract,
comencing with the date of this Agreenent, any use of

al cohol or illicit drugs will be considered a violation
of this Agreenent. This includes nouthwash or other
medi cati ons/ subst ances whi ch may contain al cohol. If

your doctor prescribes nedication which contains
al cohol /narcotic drugs, you are required to informthe
EAP staff of such nedication.

2) You are subject to no-notice testing during the
rehabilitation period for not Iess than 1 year or nore
than 5 years. The no-notice test screens for 10 drugs,
plus al cohol. Failure to report for a test will result
in your term nation.

4) You are responsi ble for maintaining contact with the
EAP Manager on at |east a nonthly basis for the purpose
of nonitoring your progress.



At the tinme of the EAP agreenent, the EAP director orally
i nstructed Johnson to avoid drugs and al cohol, including over-

t he-counter nedications that may contain al cohol.

Prior to returning to work, Johnson was given, and passed,
an al cohol test.

On March 20, 2001, Johnson left the EAP director a voicenai
stating that he was taking over-the-counter cough nedicine.

Al t hough the EAP director received the nessage, he never
contacted Johnson about it. On March 22, 2001, Conti nental
tested Johnson for alcohol. Johnson tested positive, apparently
due to his ingestion of cough nedicine. H's BAC was .04 at 12:40
p.m H's confirmation test, taken at 1:05 p.m, showed a BAC of

. 029.

Continental term nated Johnson for consum ng al cohol .
Johnson filed a grievance protesting his termnation. The
arbitrators, known as The System Board (the “Board”), consisted
of representatives of |IBT and Continental and a neutral
chai rperson. The Board held an evidentiary hearing on Johnson’s
grievance. A mgjority of the Board i ssued an opinion hol di ng
that the LCA and the EAP agreenent were valid and binding, and

that the Board had jurisdiction to determ ne whether Johnson



viol ated the agreenents.? The Board concl uded that Johnson had
not violated the LCA or the EAP agreenent and ordered Johnson
rei nst at ed.

On March 6, 2003, Continental filed an action against IBT in
the Southern District of Texas, seeking to vacate the Board’s
award. Both parties noved for summary judgnent. On January 8,
2004, the district court issued a nmenorandum opi ni on and order
denying Continental’s notion and granting IBT' s notion, and
uphol ding the award. On February 9, 2004, the district court
stayed the enforcenent of the award, pending appeal.

Continental appeals the district court’s ruling and seeks
vacatur of the Board’s award on the grounds that (1) the district
court applied the wong standard of review under the RLA, (2) the
district court erred in upholding the award because the Board
exceeded its authority, by ignoring the plain | anguage of the
agreenents and by substituting its judgnent for that of the EAP
director; and, (3) even if the award were ot herw se proper, the

district court should have vacated it as violative of public

policy.

2Continental’s Board representative did not sign the opinion.
However, the parties do not dispute that the opinion is
nevert hel ess binding on the parties.
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1. ANALYSI S
This court reviews de novo a district court’s grant and

denial of summary judgnent. Int’l Union of Operating Eng’'rs,

Local 351 v. Cooper Natural Res., Inc., 163 F.3d 916, 918 (5th

Gir. 1999).

A. Standard of Revi ew

This court must first determ ne whether the district court
applied the appropriate standard of reviewin review ng the
Board’s award. The RLA governs di sputes between airline carriers
and their enployees, with the stated purpose of avoiding
interruptions to comerce that mght result from such di sputes.
45 U.S.C. § 152. The RLA establishes nmandatory procedures for

the resolution of both major and m nor disputes. See Consol.

Rail Corp. v. Ry. Labor Exec. Ass’n, 491 U. S. 299, 302-03 (1989).

A “mjor” dispute involves the formation of collective bargaining
agreenents (“CBAs”)— agreenents governing rates of pay, rules, or
wor ki ng condi ti ons of enployees, as a class. 1d. at 302. These
di sputes arise when it is alleged that a CBAis not in place, or
when a party seeks to change the terns of an existing agreenent;
therefore, “‘the issue is not whether an existing agreenent

controls the controversy.”” Id. (quoting Elgin, J. & ER Co. v.

Burley, 325 U S 711, 723 (1945)). A “mnor” dispute arises “out



of grievances or out of the interpretation or application of
agreenents covering rates of pay, rules, or working conditions.”
Id. at 303. Thus, a mnor dispute arises out of the enforcenent
of an existing CBA. 1d. Under the RLA, mnor disputes nust be
resol ved through binding arbitration before an adjustnent board
established by the union and the enployer. [d. Continental and
| BT agree that the underlying dispute is a mnor dispute under

t he RLA.

Cenerally, arbitration awards arising fromm nor disputes
are reviewable by a district court on narrow grounds.
Specifically, judicial reviewis limted to (1) whether the Board
failed to conply with the RLA; (2) whether the Board failed to
conformor confine itself to matters within the scope of its
jurisdiction; and (3) whether the Board' s decision was the result
of fraud or corruption. 45 U.S.C. 8§ 153(q)(2004). Normally, an
award is deened to be within the Board’ s jurisdiction when it is

grounded in the CBA. See Delta Queen Steanboat Co. v. Dist. 2

Marine Eng’'rs Beneficial Ass’n, 889 F.2d 599, 602 (5th G

1989). Absent one of these grounds, an award is bindi ng upon the

parties and the findings are conclusive. Eastern Air Lines, Inc.

v. Transport Workers Union, 580 F.2d 169, 172 (5th CGr. 1978).

Unl ess a court concludes that the Board’s interpretation of the

contract is “wholly basel ess and conpletely w thout reason,” the



Board’'s interpretation nust stand. ld. (quoting Gunther v. San

Diego & Ariz. Eastern Ry. Co., 382 U S. 257, 261 (1965)). The

Suprene Court has explained that in reviewing a Board' s
interpretation of a contract,

a court should not reject an award on the ground that
the arbitrator msread the contract . . . . [T]he
arbitrator’s award settling a dispute with respect to
the interpretation or application of a | abor agreenent
must draw its essence fromthe contract and cannot
sinply reflect the arbitrator’s own notions of
industrial justice. But as long as the arbitrator is
even arguably construing or applying the contract and
acting wwthin the scope of his authority, that a court
is convinced he conmmtted serious error does not
suffice to overturn his deci sion.

Uni ted Paperworkers Int’l Union v. Msco, Inc., 484 U. S. 29, 38

(1987).% The district court enployed this highly deferential
standard in review ng the Board' s award.

Continental argues that because this dispute involved an LCA
and because the Board ignored an express termof the agreenent,

the district court should have reviewed the award under a “no
def erence” standard, pursuant to this court’s decision in Cooper

Nat ural Resources.* |BT contends that the hol ding of Cooper

®Wiile Msco dealt with the review of an arbitration award under
t he Labor Managenent Rel ations Act, this court has cited Msco

w th approval when setting out the standard of review governing
awards under the RLA. See Anerican Eagle Airlines, Inc. v. Air
Line Pilots Ass’n, Int’l, 343 F.3d 401, 406 (5th Gr. 2003).

* The parties treat the EAP agreenent as though it were a part of
or an addendumto the LCA, which it is. Thus, we treat the EAP
and LCA as a part of the sane agreenent.

8



Nat ural Resources does not require that awards invol ving LCAs

receive nore searching judicial review, i.e., |ess deference,
than awards involving collective bargai ni ng agreenents.

I n Cooper Natural Resources, this court upheld the district

court’s vacatur of an arbitrator’s award, in part because the
arbitrator ignored the LCA. The court held that when parties
enter into an LCA, “[t]he LCA nust be thought of as a suppl enent
to the CBA” which constitutes “the parties’ chosen neans of

di spute resolution,” and which is binding on the arbitrator. [|d.
at 919. The court did not state, however, that an arbitrator’s
decision interpreting an LCAis entitled to any | ess deference
than is one interpreting a CBA, as Continental contends.

Continental relies heavily on the statenent in Cooper Natural

Resources that “an arbitrator ignoring the explicit terns of a

| ast chance agreenent is owed no deference, and his award nust be
closely scrutinized”. 1d. However, we conclude that the panel

i n Cooper was not mandating a nore stringent standard of review
for arbitration awards arising from LCAs than fromreviews of CBA
determ nati ons.

I n Cooper Natural Resources, the arbitrator ignored the LCA

relying solely on the CBA. The court in that case was not faced
wth an issue like that in the present case, where the arbitrator

interpreted a provision of the LCA and a party chall enged the




arbitrator’s interpretation. Thus, Cooper Natural Resources does
not support Continental’s position that a nore searching review
of an arbitrator’s interpretation of an LCA is nandat ed.

Second, none of the authorities relied upon by the court in

Cooper Natural Resources support a “no deference” standard of

review for awards arising fromLCAs. |In Tootsie Rolls Indus.,

Inc. v. Local Union No. 1., Bakery, Confectionary & Tobacco

Wrrkers Int’l Union, 832 F.2d 81 (7th Cr. 1987) (holding that an

arbitrator’s award shoul d have been vacated), the court applied
the sanme standard of review to an award involving an LCA as it
typically applied to awards involving CBAs. Noting that an award
under a CBA shoul d be upheld as long as it “draws its essence”
fromthe CBA, the court determ ned that by basing the award on a
conpany policy outside the applicable LCA the arbitrator’s award
did not “draw its essence” fromthe LCA, and was thus inproper.
Id. at 83-84.

Simlarly, in Coca-Cola Bottling Conpany of St. Louis v.

Teansters Local Union No. 688, 959 F.2d 1438 (8th Cr. 1992)

(reviewing an arbitrator’s award i nvolving an LCA), the court
cited the sane standard of review identified in Msco, for a CBA
as applicable to awards under LCAs. |1d. at 1440.

The pre-M sco case of Bakers Union Factory #326 v. |ITT

Continental Baking Co., 749 F.2d 350 (6th GCr. 1984), which the

10



Sixth Crcuit reaffirnmed in Chio Edison Co. v. Chio Edison Joint

Council, 947 F.2d 786 (6th Cr. 1991), is less explicit than

Coca-Col a Bottling; however, the Sixth Crcuit appears to

recogni ze that the sanme deferential standard of review applies to

review of an arbitrator’s interpretation of an LCA as applies to

review of the interpretation of a CBA. |In Bakers Union, the

court addressed the question of whether an arbitrator’s award,
ignoring the LCA, was properly upheld. The district court cited
the general rule that the decision of an arbitrator wll not be
overturned as long as it derives its authority fromthe CBA
Concluding that it did so derive its authority, the district
court upheld the award. On appeal, the Sixth Crcuit held that
whil e the general rule was as described, the scope of review was
broader when the parties entered into an LCA. 1d. at 353-54.

That is what Continental argues for here. Wile the Bakers Union

deci si on speaks of narrow review and broad review, its discussion
focuses on the situation where an arbitrator ignores an LCA as

the arbitrator did in Cooper Natural Resources. The court was

not faced with a situation where an arbitrator’s interpretation
of an LCA was being challenged. 1In that situation, the court
seened to recogni ze that a deferential standard of review would
apply: “[Aln arbitrator may determ ne whether the settl enent

agreenent has, in fact, been breached . . . . Th[is]

11



determnation[ ] retain[s] the benefit of a deferential standard

of review” Bakers Union, 749 F.2d at 356. 1In light of the

facts and hol di ng of Cooper Natural Resources and the authority

relied upon init, we hold that the standard of review applicable
here is the deferential standard of review articul ated by the
Suprene Court in Msco and enpl oyed by the district court bel ow
Therefore, the court rejects Continental’s argunent that this

court is to give no deference to the arbitrator’s award.

B. Dd the District Court Nonetheless Err in Uphol ding the Award?

The court nust next determ ne whether, under a deferenti al
standard of review, the district court nonetheless erred in
uphol ding the award. Continental nakes two argunents that the
award shoul d be vacated, because the Board exceeded the scope of
its jurisdiction. First, it argues that the Board ignored the
plain terms of the LCA and EAP. Second, it argues that the Board
exceeded its authority by substituting its judgnment for that of
Continental’s EAP director.

In order to be within the Board' s authority, the award nust
“draw its essence” fromthe LCA and EAP. See M sco, 484 U. S. at
38. The Board nmade the follow ng findings and concl usi ons about

Johnson’s violations of the LCA and EAP agreenent:

12



. Wi | e Johnson did not visit his physician and receive a
witten prescription, his doctor’s office approved for
use over-the-counter cough nedicine until he could be
seen by his physician.

. Johnson | eft the EAP director a voicenmail informng him
that he was taking cough nedicine. The director never
returned Johnson’s call.

. Hi s doctor’s approval, while not qualifying as a form
witten prescription, “nmet the letter and spirit” of
t he EAP agreenent. He obtained approval of the
medi cation and pronptly notified the EAP director.

. It woul d have been reasonable for the EAP director to
warn Johnson that the use of the cough nedicine could
potentially violate the agreenent.

. The EAP director failed to provide an adequate
explanation for his failure to warn Johnson.
. Johnson did not violate the LCA's requirenent that

Johnson not test positive for the presence of drugs or
al cohol in a volune equal to or greater than .04% The
confirmation test taken in March 2001 provided a
readi ng of .029%well below .04% and insufficient to
constitute a violation of the LCA

. Johnson nonet hel ess has denonstrated a “pathetic | ack
of know edge of and commtnent to what it takes to live
alife of sobriety” because he could not recall his
sobriety date or the first steps of the AA twel ve-step

pr ogram

. In light of the above, Johnson should be reinstated to
his former position and nmade whole for | ost wages and
benefits.

Continental argues that these findings reflect that the
Board ignored the plain terns of the contract because it (1)
i gnored the | anguage “doctor’s prescription” when it held that
t he approval of the use of cough nedici ne containing al cohol by a
menber of a doctor’s staff satisfied the requirenents of the EAP
agreenent, which was incorporated into the LCA agreenent, for a

doctor’s prescription for any nedication containing al cohol and

13



(2) it added a “last chance warning” requirenent to the EAP
agreenent and the LCA by determ ning that the EAP director should
have contacted Johnson regarding his voicemail. |BT argues that
the award shoul d be uphel d because the Board interpreted the LCA
and EAP when it nade its determnation. |BT also argues that the
Board's determ nation that Johnson shoul d have been warned was
irrelevant to its award since the Board separately determ ned
t hat Johnson had not violated the LCA or EAP

Under M sco, an arbitrator’s award is to be upheld as |ong
as the arbitrator “is even arguably construing or applying the
contract.” Msco, 484 U. S. at 38. Here, the Board concl uded
t hat Johnson was in conpliance wwth the LCA and EAP because he
spoke with soneone on his doctor’s staff and obtai ned approval
fromthat person to take over-the-counter cough nedicine. He
then informed the EAP Director via voicenail that he was taking
such nedi cati on. The record establishes that Johnson contacted
his doctor’s office to schedul e an appoi ntnent, that he spoke
with a nenber of the doctor’'s staff, and that the staff nenber
i nformed Johnson that the doctor could not prescribe nedicine
W t hout an appoi ntnent, but approved his taking over-the-counter
cough nedicine until his appointnent date. There is no evidence
of any kind that Johnson or a nenber of the doctor’s staff spoke

with the doctor regarding Johnson’s situation, or that the

14



doctor, either directly to Johnson, or indirectly to his staff,
i nstructed Johnson to take over-the-counter cough nedici ne which
cont ai ned al cohol. Thus, the uncontested evidence is that
Johnson’ s doctor never approved the use of the cough nedicine he
took, either orally or by a formal prescription. Because
Johnson’ s doctor did not prescribe himnmedicine containing
al cohol, his notification to the EAP director, and that person’s
not calling himback, is irrelevant. The LCA and EAP do not
require a call back to Johnson. By failing to require proof of a
doctor’s order, the Board's interpretation effectively reads
“doctor” out of the EAP agreenent. Such an interpretation is not
an arguabl e construction of the agreenents; thus, the Board
exceeded the scope of its jurisdiction in fashioning its award.
Accordingly, we hold that the district court erred in upholding
the award, and that the award should be vacat ed.

Because we conclude that the Board' s interpretation failed
to arguably construe the agreenents, we need not address two
ot her issues raised by Continental as grounds to vacate the
award; i.e., whether the Board otherw se exceeded its authority
or whether the award shoul d be vacated on public policy grounds.
The judgnent of the district court is REVERSED and RENDERED

11, CONCLUSI ON
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For the foregoing reasons, we REVERSE the district court’s
deci sion granting summary judgnent for | BT and uphol ding the
arbitration award, and RENDER summary judgnent in favor of
Continental, vacating the arbitration award and reinstating

Continental’ s di scharge of Mark Johnson.

REVERSED AND RENDERED
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