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Before JOLLY, BEAM * and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

In this putative class action for securities fraud, Financial
Acquisition Partners and John D. My (Plaintiffs) appeal the
Federal Rule of G vil Procedure 12(b)(6) dism ssal of their second
anended conplaint pursuant to the Private Securities Litigation
Reform Act (PSLRA), 15 U.S.C. 8§ 78u-4. Plaintiffs’ clains arise
from their purchase of shares, and the bankruptcy shortly

thereafter, of Anresco Inc. Plaintiffs challenge the district

“Senior Circuit Judge, United States Court of Appeals for the
Eighth Grcuit, sitting by designation.



court’s: (1) holding inplicitly that collateral estoppel did not
precl ude the individual defendants’ raising certain defenses; (2)
striking opinions from an expert’'s affidavit attached to the
conplaint; (3) holding Plaintiffs failed to satisfy the PSLRA s
pl eading requirenents; and (4) denying leave to anend their
conpl aint. AFFI RVED

| .

The followi ng factual recitation is based on the conplaint at
issue and public filings, all of which may be considered in
deciding a Rule 12(b)(6) notion, as discussed infra.

Anresco was publicly traded. As a debtor in bankruptcy when
this action was initiated, it was subject to the automatic stay
provisions. 11 U S.C. § 362.

Defendants L. Keith Blackwell, Jonathan Pettee, Randol ph E
Brown, and Ron B. Kirkland (Individual Defendants) are forner
of ficers and directors of Anresco. Brown was chairman of the board
and CEO from Novenber 2000 until Anresco’s bankruptcy filing;
Bl ackwel |, its general counsel and president; Pettee, its chief
financial officer; and Kirkland, its senior vice president and
chief accounting officer. Defendant Deloitte & Touche LLP was
Anresco’ s auditor.

Prior to its 2 July 2001 bankruptcy filing, Anresco was a
smal | and m ddl e-mar ket |ending conpany with three main segnents:

commerci al finance, asset nmanagenent, and hone equity lending. |Its



operations centered around its comrerci al finance |ine of business.
Comrerci al finance revenues were primarily earned from(1) interest
and fees on loans to snmall and m ddl e—mar ket busi ness owners; (2)
accrued earnings on retained interests in securitizations; (3)
servicing fees on its loan portfolios; and (4) gains on the
securitization on sale of |oans.

One of Amresco's significant divisions was a l|ender to
restaurants (including well-known national chains) and ot her snal
to m ddl e—mar ket busi nesses. Anmresco funded these | oans through a
war ehouse financing facility (revolving credit 1line) before
bundling themfor sale to a third party. These bundled | oans were
securitized - soldinto a trust and then bonds backed by underlying
trust |oans issued. Anresco retained an interest in the
securitized | oans. Borrowers signed a note for an anount 5 to 10%
greater than the anount | oaned and paid interest on that greater
anount (credit enhancenent). The credit enhancenent al so served as
collateral for the loan; but, of course, if net losses in the
securitization pool exceeded 10% Anresco's cash flow would
decrease. The premumwas returned to borrowers if there were no
deficiencies within the pool; otherwise, they forfeited those
paynments. |f the | oans becane nore than 105 to 360 days del i nquent
(depending on the |l oan), paynents to investors were accel erated;
Anresco' s cash fl ow woul d decrease; and it woul d have to wite-down

sone of its subordinated interests.



Because the anticipated paynents on the retained interests
extended into the future, Anresco had to estimate, and report on
its financial statenents, the present fair value of those paynent
streans. The Form 10-K for the year 2000 (Y2000 10-K), signed on
30 March 2001 and filed on 2 April, noted that different
assunptions mght materially affect the estinmates.

Two key assunptions in that Y2000 10-K were the projected
credit loss and the discount. Anresco believed net |osses would
not exceed the credit enhancenent range, so that borrowers woul d
absorb the entire loss. Therefore, it estimated a net credit |oss
of zero percent. Anresco stated that a 1.5%credit |oss increase
woul d reduce the value of Anresco's retained interest by $27
mllion.

Anmresco's Y2000 10-K, acconpanied by Deloitte's audit,
reported assets of $715 million and sharehol ders' equity of $165
mllion. It also showed Anresco suffered | osses of $69 million in
1998, $221 million in 1999, and $218 million in 2000. The Y2000
10-K stated Anresco no longer had access to its prior warehouse
financing. Therefore, Anmresco needed to find a new | ender; but,
the Y2000 10-K stated a new | ender was not guaranteed and that,
until one was found, Anresco's ability to make new |oans was
substantially inpaired.

Thi s acti on concerns shares of Anresco purchased from29 March

2001 to 2 July 2001 by a clained class. (Again, the Y2000 10-K



primarily at issue was signed on 30 March 2001 and filed on 2
April.) Plaintiffs claimfraud relating to (1) Anresco's financi al
st at enent s; (2) statenents its officers nmde to certain
sharehol ders; and (3) other om ssions. The allegations primarily
i nvol ve the follow ng events: (1) in April 2000, Anresco agreed to
a material executive conpensation plan for its officers, including
t he | ndividual Defendants, that should have been, but was not,
di scl osed immedi ately to the public; (2) on 12 March 2001, Anresco
retained Geenhill & Co. to explore restructuring options,
including, but not limted to, bankruptcy; (3) on 2 April 2001,
Amresco filed its Y2000 10-K, signed by Brown, Pettee, and Kirkl and
(Plaintiffs allege nunerous material msstatenents and om ssions
related to this filing, including Anresco's not disclosing the
potential for default, and eventually the default, of a $50 million
| oan to Duke & Long); and (4) on 10 May 2001, Brown, Pettee, and
Bl ackwel | nmet with sharehol ders i n Okl ahoma, allegedly telling them
Amresco would obtain new warehouse financing. (These alleged
statenents were the subject of another action, discussed infra,
Prescott G oup Aggressive Small Cap, L.P. v. Blackwell, et al., No.
02-CV-0517-EA (M (N.D. Gkla. 25 Aug. 2003) (unpublished).)
Plaintiffs’ conplaint was filed in m d-2002. Approxinmately
six nmonths later, by joint notion, Plaintiffs declared their

intention to file an anmended conplaint and Defendants agreed to



del ay noving to dism ss until that conplaint was filed. The notion
was grant ed.

The first anmended conplaint was filed in early 2003. After
Def endants noved to dismss, Plaintiffs filed an opposed notion for
| eave to anend (to file the second anended conpl aint at issue). In
July 2003, in granting |leave to anend, the district court
caut i oned: addi ti onal anmendnent “[woul d] not be granted absent
extraordinary circunstances”. Fin. Acquisition Partners, L.P. v.
Bl ackwel |, No. 3: 02- Cv-1586-K (N.D. Tex. 28 July 2003)
(unpubl i shed).

Accordingly, that nonth, Plaintiffs filed their second anended
conpl ai nt (SAC); Defendants noved to dismss, including Deloitte’s
moving to strike Plaintiffs’ expert’s affidavit attached to the
SAC. Responding in opposition to the notions to dismss,
Plaintiffs, inter alia, urged application of collateral estoppel,
fromthe above-referenced Gkl ahoma Prescott litigation, to certain
matters in dispute. 1In a detailed and conprehensi ve opinion that
exceeded the 50-page SAC by only a few pages, the district court
granted, in part, Deloitte’s notion to strike; granted the notions
to dismss; and denied |leave to anend the SAC (to file a fourth
conpl aint).

1.
Plaintiffs contest the district court’s: (1) inmplicitly

denyi ng application of collateral estoppel; (2) striking part of



their expert’s affidavit; (3) holding the SACfailed to satisfy the
PSLRA' s pl eading requirenents; and (4) denying | eave to anend the
SAC.
A

In the Prescott litigation, plaintiffs alleged Bl ackwell,
Brown, Kirkland, and Pettee made m sstatenents in May 2001 (post-
filing of the Y2000 10-K that April) in connection with their
i ncentive conpensation arrangenents, Anresco’s ability to obtain a
war ehouse line of credit, and the inpairnent of the Duke & Long
| oan. That action was settled, but only after denial of the
| ndi vi dual Defendants’ notion to dism ss regarding the conpensati on
and Duke & Long clains. Plaintiffs maintain such denial in
Prescott provides collateral estoppel for those clains in this
action.

The SAC was filed in July 2003; the Prescott dism ssal order,
t hat August. Plaintiffs first urged application of collatera
estoppel in opposition to the notions to dismss. |In dismssing
the action at hand, the district court by inplication rejected such
appl i cation. No authority need be cited for the rule that a
reviewing court wll consider an issue properly presented to a
district court, even though not addressed by it.

Sone opi ni ons by our court hol d review  of a

col | ateral —est oppel decision is de novo, see, e.g., United States

v. Brackett, 113 F. 3d 1396, 1398 (5th Gr.), cert. denied, 522 U S



934 (1997); others, for abuse of discretion, see, e.g., Aguillard
v. McGowen, 207 F.3d 226, 228 (5th Cr.), cert. denied, 531 U S
877 (2000). Because Plaintiffs’ collateral —-estoppel contention
fails under either standard, we need not decide which to apply.

A judgnent is preclusive in federal court if: (1) the prior
federal decisionresulted in a judgnent onthe nerits; (2) the sane
fact issue was litigated in that court; and (3) the issue's
di sposition was necessary to the prior action’s outcone. Am Hone
Assur. Co. v. Chevron, USA Inc., 400 F.3d 265, 272 (5th Cir.
2005). In addition, there nust not be any special circunstances
maki ng application of collateral estoppel unfair. Wnters v.
Di anond Shanrock Chem Co., 149 F.3d 387, 391 (5th Cr. 1998),
cert. denied, 526 U S. 1034 (1999). Settlenent agreenents, |ike
consent judgnents, are not given preclusive intent unless the
parties manifest their intent to give themsuch effect. Hughes v.
Santa Fe Int'l Corp., 847 F.2d 239, 241 (5th Cr. 1988). Finally,
coll ateral estoppel does not apply unless the facts and |ega
standards used to assess those facts are the sanme in both
proceedi ngs. Copeland v. Merrill Lynch & Co., 47 F.3d 1415, 1422
(5th Gir. 1995).

Concerni ng such | egal standards, the Prescott court in part
based its notion-to-dismss denial on the Tenth GCircuit’s

permtting group pleading in PSLRA cases. G oup pleading



in its broadest form allows wunattributed
corporate statenents to be charged to one or
nmore individual defendants based solely on
their corporate titles. Under this doctrine,
the plaintiff need not allege any facts
denonstrati ng an i ndi vi dual def endant's
participation in the particul ar conmuni cation
containing the m sstatenent or om ssion where
t he defendants are “insiders or affiliates” of
t he conpany.
Sout hland Sec. Corp. v. INSpire Ins. Solutions., Inc., 365 F.3d
353, 363 (5th Gr. 2004). Unlike the Tenth Circuit, our circuit
does not permt such pleading. |I|d. at 363-65.

In their reply brief, Plaintiffs concede the Prescott
plaintiffs used group pleading, which, again, is not permtted for
PSLRA actions in our circuit. In addition, denial of a notion to
dismss is not a final judgnent on the nerits because the action
continues after the denial. Fal con v. Transportes Aeros de
Coahuila, S. A, 169 F.3d 309, 312 (5th Cr. 1999). In sum the
Prescott noti on-to—di sm ss deni al cannot be gi ven precl usive effect
in this action.

B

Plaintiffs next challenge the district court’s granting, in
part, Deloitte’s notion to strike the expert’s affidavit attached
to the SAC. They claimthe affidavit should be considered part of
the SAC, pursuant to Federal Rule of Civil Procedure 10 (exhibit

attached to the pleading considered part of it). I n any event,



they claimthe district court erred by not considering the entire

affidavit.

Plaintiffs contend this ruling should be reviewed de novo.
| nstead, we review for abuse of discretion. See Pedraza v. Jones,
71 F.3d 194, 197 (5th Cr. 1995) (discussing whether to strike an
expert’s affidavit and stating decisions to do so are reviewed for
abuse of discretion).

Attached to the SACis an affidavit by Plaintiffs’ accounting
expert to bolster their fraud clains. Although the district court
refused to consider the expert’s conclusions (opinions), it did
consider the affidavit’s “nonconcl usory, factual portions”. Fin.
Acqui sition Partners, L.P. v. Blackwell, 2004 W 2203253, at *5
(N.D. Tex. 29 Sept. 2004) (unpublished).

Plaintiffs rely on Barrie v. Intervoice-Brite, Inc., 397 F. 3d
249, nodified and reh’ g denied, 409 F.3d 653 (5th Cr. 2005), for
the proposition that PSLRA plaintiffs canrely on expert affidavits
to defeat notions to dism ss. Barrie held dismssal of a PSLRA
action inproper where the facts were in dispute. |In doing so, it
noted the conpl aint was supported by “sworn expert analysis”. |d.
at 257. Barrie does not hold, however, that, in securities—fraud
actions, district courts nmust consi der experts’ affidavits attached
to conplaints. Apparently, the appropriateness vel non of
considering such an affidavit was not raised in Barrie. I n any

event, the question was not decided by our court. E.g., Webster v.

10



Fall, 266 U S. 507, 511 (1925) (ruling that questions neither
brought to the court’s attention nor ruled on are not precedent);
Thomas v. Tex. Dep’'t of Crim Justice, 297 F.3d 361, 370 n.11 (5th
Cr. 2002) (stating an opinion is not binding precedent for
guestions not squarely before the court).

Inits Rule 12(b)(6) dismssal, the district court held: the
affidavit was not a witten instrunent under Rule 10; and it was
not appropriate to consider the opinions in the affidavit. I n
striking those parts of the affidavit, the district court cited,
and quoted from DeMarco v. Depotech Corp., 149 F. Supp. 2d 1212,
1221 (S.D. Cal. 2001). As DeMarco noted, allowing plaintiffs to
rely on an expert’s opinion in order to state securities clains
requires a court to “confront a nyriad of conplex evidentiary
i ssues not generally capable of resolution at the pleading stage”.
Id. In addition, considering such opinions mght require ruling on
the expert’s qualifications. |1d. This would be inappropriate at
t he pl eadi ng st age.

PSLRA conplaints nust allege specific facts denonstrating
material msstatenents or om ssions nmade with scienter. Even if
non-opinion portions of an expert’'s affidavit constitute an
instrunment pursuant to Rule 10, opinions cannot substitute for
facts under the PSLRA. Therefore, the district court did not abuse
its discretion in refusing to consider the opinions/conclusions in

the affidavit.

11



C.

Plaintiffs claim the district court erred by holding they
failed to satisfy the falsity and scienter requirenents of the
PSLRA and Federal Rule of G vil Procedure 9(b) (requiring pleading
fraud clainms with particularity). W review de novo a conplaint’s
bei ng di sm ssed under Rule 12(b)(6) for failure to state a claim
E.g., Lowey v. Tex. A& MUniv. Sys., 117 F.3d 242, 246 (5th Gr.
1997).

Such notions are “viewed wth disfavor and ... rarely
granted”. 1d. at 247 (internal quotation omtted). They should be
granted only if it is evident the plaintiff cannot prove any set of
facts entitling them to relief. E.g., Blackburn v. Gty of
Marshal |, 42 F.3d 925, 931 (5th Gr. 1995). Along this line, all
wel | - pl eaded facts nust be viewed in the |ight nost favorable to
the plaintiff. E. g., Spivey v. Robertson, 197 F.3d 772, 774 (5th
Cr. 1999), cert. denied, 530 U. S. 1229 (2000). On the other hand,
as noted, the plaintiff nust plead specific facts, not concl usory
allegations, to avoid dismssal. E.g., GQuidry v. Bank of LaPl ace,
954 F.2d 278, 281 (5th Cr. 1992).

In ruling on Rule 12(b)(6) notions, district courts generally
may rely only on the conplaint and its proper attachnents. E. g.,
Travis v. Irby, 326 F.3d 644, 648 (5th Gr. 2003). They are
permtted, however, to rely on matters of public record. Davis v.

Bayl ess, 70 F.3d 367, 372 n.3 (5th Gr. 1995). Mor eover, in

12



securities actions, the court may, as did the district court here,
rely on “public disclosure docunents required by law to be, and
that have been, filed with the SEC, and docunents that the
plaintiffs either possessed or knew about and upon which they
relied in bringing the suit”, wthout, pursuant to Rule 12(b),
converting the notion into one for summary judgnent. E.g., Rothnman
v. Gregor, 220 F.3d 81, 88 (2d Cr. 2000) (internal citations
omtted).

Plaintiffs claim violations of 8§ 10(b) of the Securities
Exchange Act of 1934 (Exchange Act), as anended by the PSLRA, 15
US C 8§ 78u-4(b)(1). Section 10(b) rmakes it illegal for a person
to use or enploy, in connection with the purchase or sale of any
security, any manipul ative or deceptive device or contrivance in
contravention of the SEC s rules. Rule 10b-5 nmakes it unlawful for
anyone to nmake a false statenent of material fact or to omt a
material fact necessary to nmake the statenent not msleading. 17
C.F.R 8 240.10b-5. To state a clai munder § 10(b) and Rul e 10b-5,
“a plaintiff nust allege, in connection with the purchase or sale
of securities[:] (1) a msstatenent or an om ssion (2) of materi al
fact (3) made with scienter (4) on which plaintiff relied (5) that
proximately [injured hin]”. E.g., ABC Arbitrage v. Tchuruk, 291
F.3d 336, 348 (5th Gr. 2002) (internal quotation omtted).

The PSLRA “was enacted in response to an increase in

securities fraud |l awsuits perceived as frivolous”. Newby v. Enron

13



Corp., 338 F.3d 467, 471 (5th Cr. 2003). It requires the
conplaint to specify each allegedly m sl eading statenent and the
reason why it is msleading; if an allegation is nade on
information and belief, the conplaint nust also state wth
particularity all facts on which the belief is fornmed. 15 U S. C
8§ 78u-4(b)(1). Its pleading requirenents incorporate Rule 9(b)’s
fraud—-pl eadi ng standard. ABC Arbitrage, 291 F. 3d at 349-50. That
Rule requires a plaintiff to specify the alleged fraudulent
statenents, the speaker, when and where the statenents were nade,
and why they are fraudulent. 1d.; see also FED. R Civ. P. 9(b).
A district court must dismss a securities—fraud claimfailing to
satisfy either the PSLRA' s pleading requirenents or those of Rule
9(b). ABC Arbitrage, 291 F.3d at 350.

As  discussed, to survive a notion to dismss a
securities—fraud action, plaintiffs nust, inter alia, plead
specific facts establishing a strong inference of scienter.
Nat henson v. Zonagen, Inc., 267 F.3d 400, 407 (5th Cr. 2001).

Restated, pursuant to the PSLRA, failure to adequately plead

scienter requires dism ssal of the conplaint. 15 U.S.C § 78u-
4(b) (3) (A . Scienter can be established by denonstrating the
intent to deceive, manipulate, or defraud. Ernst & Ernst v.

Hochfel der, 425 U S. 185, 193 n.12 (1976). For PSLRA purposes,
plaintiffs nmay establish scienter by denonstrating either intent or

severe reckl essness. See Nat henson, 267 F.3d at 408 (defining

14



severe recklessness as highly unreasonable om ssions or
m srepresentations denonstrating an extrenme departure from
standards of ordinary care). G rcunstantial evidence can support
a scienter inference. 1d.

Plaintiffs fail to satisfy the PSLRA' s pl eadi ng requirenents.
Accordingly, their conplaint was properly di sm ssed.

1

First, the district court correctly rejected group-pleading
al | egati ons. Sout hland, 365 F.3d at 364-65 (holding PSLRA
abol i shed group-pl eading doctrine). For the clainmed fraud,
Plaintiffs nust distinguish anong def endants and al |l ege t he rol e of
each. | d. Corporate officers are not |liable for acts solely
because they are officers, even where their day-to-day i nvol venent
in the corporation is pleaded. 1d. Corporate statenents can be
tied to officers if plaintiffs allege they signed the docunents on
which the statenments were nmade or allege adequately their
i nvol venent in creating the docunents. |[d.

The proscribed group—pleading involves the 10 My 2001
sharehol der neeting that was the subject of the Okl ahoma Prescott
litigation. Plaintiffs allege sone of the Individual Defendants
made, wth scienter, materially msleading statenents at that
nmeeting by telling shareholders it was not a matter of whether
Anresco woul d obtai n new war ehouse fundi ng, but a question of the

terms to which it would have to agree.
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Plaintiffs fail, however, to all ege whi ch I ndi vi dual Def endant
made which statenent at that neeting. Therefore, the district
court held this allegation failed to tie specifically any
| ndi vi dual Defendant to the statenents and thus failed under the
PSLRA' s hei ght ened—pl eadi ng standard. 1|1n addition, because neither
Fi nanci al nor May attended the neeting, they cannot claimto have
relied on any of the statenents nade at it.

Plaintiffs provide two alternate theories under which they
contend Brown, Pettee, and Blackwell are liable for these
statenents: (1) under Barrie, the primary speaker is liable for
the false statement nade with scienter, and the silent w tnesses
are liable for an omssion; and (2) pursuant to control —person
liability under 8§ 20(a) of the Exchange Act, 15 U S. C. § 78t(a)
(stating anyone “who, directly or indirectly, controls any person
liable [for Exchange Act violations] shall also be liable ... to
the sane extent as such controlled person”).

In Barrie, while recognizing the group—pleading ban in our
circuit under Southland, 397 F.3d at 261, plaintiff was allowed to
avoi d that ban by all egi ng one def endant nmade a statenent, and the
other, knowing it was false, remained silent, id. at 263.
Plaintiffs’ conplaint fails under Southland and Barrie because it
only all eged a group of defendants nade statenents; in other words,
it did not identify which defendant(s) nmade a statenent and who

remai ned silent. Moreover, to the extent Barrie mght be read to

16



conflict with Southland and permt group pleading, Southland
control s. E.g., Boyd v. Puckett, 905 F.2d 895, 897 (5th Cr.)
(stating where holdings in two cases conflict, the earlier case
controls and is binding precedent), cert. denied, 498 U S. 988
(1990) .

In any event, Plaintiffs alsofailedto plead with specificity
reliance on those statenents, that they were false or m sl eading
when made, or that a Defendant knew they were fal se or m sl eadi ng.
Because Plaintiffs fail to establish primary securities—fraud
viol ations under 8 10(b) or Rule 10b-5, they necessarily fail to
establish control —person liability. ABC Arbitrage, 291 F. 3d at 362
n. 123.

The district court correctly dism ssed the clains relying on
group pleading. Although such pleading does not bar all of the
clains, thoseremaining fail to establish securities—lawviolations
by any Defendant. Those against the Individual Defendants are
addressed first.

2.

Plaintiffs claim t he Individual Defendants nade severa
mat eri al m srepresentations and om ssions; and they have
control —person liability. Because the SAC fails to plead fraud
wth sufficient particularity, these <clains were properly

di sm ssed.
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a.

Agai n, an Individual Defendant is not liable for an Anresco
business filing unless he either signed it or was involved in its
creation. Sout hl and, 365 F.3d at 365. Plaintiffs provide no
specific facts either tying any of the Individual Defendants to
such filings they did not sign or denonstrating scienter for any
filings they did sign.

i

Plaintiffs allege Anmresco’'s Y2000 10-K was false and
m sl eadi ng because it significantly overstated assets, including
the retained interest in securitizations. They also allege
Anmresco’ s Y1999 10-K, “signed by Defendant Kirkland anong ot hers”,
significantly overvalued the conpany’'s assets. As noted, Brown,
Pettee, and Kirkland signed the Y2000 10-K. Plaintiffs contend it
used i nproper di scount rates for Anresco’s | oans and underesti mat ed
the past-due rate of loans wthin Anmresco’ s conventional | ending
portfolio.

The facts Plaintiffs use to support their clains were
di scl osed, however, in the Y2000 10-K For exanple, as the
district court noted, Anresco disclosed that a different discount
rate mght have a material effect on the estimted fair-val ue
anounts. Essentially, as the court also stated, what Anresco

war ned m ght happen, did i ndeed happen.

18



Amresco’s financial statenents explained outside investors
absorbed the first 5 to 10%of | osses fromAnresco’s | oans. Thus,
as the district court stated, it was reasonable to assune a | oss
rate of 0% for those | oans. Plaintiffs fail to plead facts
supporting an allegation that any Defendant knew the value of
Anresco’ s assets was overstated, or that it was fraudul ent in using
its discount rate or credit—-l oss assunption.

ii.

Plaintiffs also claimthe Individual Defendants fraudul ently
omtted fromSEC filings any nention of the $50 m|lion Duke & Long
| oan (and that Deloitte permtted themto do so), which Anresco had
to wite dowmn after Duke & Long’'s parent conpany filed for
bankr upt cy. But Plaintiffs allege nothing suggesting the
| ndi vi dual Defendants acted fraudulently in this transaction, and
t he SAC does not adequately discuss any of the loan’s details, such
as how it was treated in bankruptcy or how it affected Anresco
Plaintiffs allege only that one of the |Individual Defendants
di scussed the inplosion of a $50 mllion | oan.

Mere conclusory statenents are insufficient to defeat
di sm ssal under the PSLRA s hei ght ened—pl eadi ng requirenents. See
ABC Arbitrage, 291 F. 3d at 348. Because Plaintiffs fail to allege
wth specificity any details regarding the Duke & Long |oan, the

al l egation does not satisfy that requirenent.
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i,
Anot her insufficient allegation involves Anresco’s retention
of a restructuring specialist. Geenhill & Co. was retained on 12
March 2001 to help Anresco pursue any recapitalization or
restructuring.

Plaintiffs contend the |Individual Defendants made a nateri al

omssion by failing to disclose that retention. They claim
retaining Geenhill denonstrates statenents about Anresco’s
recovery plan were fraudul ent. They base this partially on

Anresco’ s having previously heard a presentation from Wasserstein
Perella & Conpany, dedicated solely to pursuing bankruptcy.

First, the district court could not have considered any
contention regarding Anresco’s dealings with Wasserstein because
the SAC does not nention any restructuring firm other than
G eenhil|. Needless to say, in reviewwng a Rule 12(b)(6)
dismssal, we reviewonly the well-pleaded facts in the conpl aint.
This new allegation nay not be considered. The cl aim otherw se
fails.

V.

Plaintiffs also allege the Individual Defendants failed to
tinely disclose a materi al executive—-conpensation plan (adopted in
April 2000), with bonuses potentially worth nore than Anresco’s
mar ket capitalization. Plaintiffs fail, however, to denonstrate

whi ch Defendant (s) had the duty to disclose this plan, including

20



when. They also fail to plead any facts supporting their claimas

to the plan’s val ue. Moreover, with one possible exception (30

Mar ch 2001 purchase), Financial purchased its shares after Anresco

di scl osed the plan (in the Y2000 10-K, signed on the day of the

first purchase (30 March) and filed on 2 April). Therefore, it

cannot claimit would not have done so had it known about the plan.
b.

Finally, Plaintiffs fail to adequately plead scienter for any
| ndi vi dual Def endant because t he SAC makes only general all egations
and conclusory statenents, such as stating they knew, or were
reckless in failing to disclose, adverse naterial. See ABC
Arbitrage, 291 F.3d at 348. Along this line, Plaintiffs’ nere
allegation that the Individual Defendants were notivated by a
desire to retain their jobs does not satisfy the scienter
requi renent. See Melder v. Mrris, 27 F.3d 1097, 1102 (5th Cr.
1994) (holding scienter required for fraud claimnot established
merely by alleging defendants were notivated by job-retention
goal ).

Because Plaintiffs fail to plead material msstatenents or
om ssions, as well as scienter, the clains against the Individual
Def endants were properly di sm ssed. Those against Deloitte fol | ow

3.
Plaintiffs allege Deloitte msled the public to believe

Amresco’s financial statenents accorded with Generally Accepted
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Accounting Principles and General |l y Accepted Accounti ng Standards.
The expert’s affidavit primarily addressed these all egations.
a.

As noted, Plaintiffs contest sone of Anresco’ s assunptions for
valuing its retained interests in the securitized | oans, including
the credit-risk rate of 0% Anresco explained why it chose that
rate. It also noted delinquencies in excess of 5 to 10% woul d
likely result in additional wite-downs. |In fact, as the district
court stated, Anresco provided those explanations in the sane
docunent, the Y2000 10-K, that stated the assunptions. Plaintiffs
do not allege facts suggesting Anresco failed to use the best
avail able estimates to choose its discount rates, as required by
the Financial Accounting Standards Board (FASB). The SAC nekes
only a conclusory allegation that Anresco failed to foll ow FASB
regul ations. |In any event, failure to foll owaccounti ng standards,

wi t hout npre, does not establish scienter; this claimfails. See
Fine v. Am Solar King Corp., 919 F.2d 290, 297 (5th G r. 1990),

cert. dismssed, 502 U S. 976 (1991).
b.

Plaintiffs also allege Deloitte inproperly failed to issue a
goi ng—concern qualification in the light of Anmresco’'s dire
financial situation. The Anerican Institute of Certified Public
Account ants Code of Professional Standards 8 341.06 (AU) requires

that qualification if one of the following conditions exist: (1)
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negative trends, such as recurring operating |osses; (2) other
i ndi cations of potential financial difficulties, such as the need
to seek new sources of outside funding; (3) internal matters; and
(4) external matters, such as l|legal issues that m ght jeopardize
the conpany’s ability to operate.

Al t hough Plaintiffs’ expert opined no reasonable auditor in
Deloitte’s position would have failed to issue the qualification,
the district court properly refused to consider that opinion. Even
w thout it, however, for Rule 12(b)(6) purposes, at |east two of
t he above four factors existed: recurring |losses and the need to
obt ai n new fi nanci ng.

Nevert hel ess, Plaintiffs did not plead sufficiently
particul ari zed facts denonstrating Deloitte was, inter alia,
severely reckless in failing to issue the qualification, as
required to sufficiently plead with particularity under the PSLRA.
See Nat henson, 267 F.3d at 408. The AU requires an auditor to
issue the qualification only if there is substantial doubt the
entity will continue, and only after determ ning the conpany’ s pl an
to deal with its problens would be ineffective. Again, Plaintiffs
pl ead no facts denonstrating Deloitte was severely reckless inthis
regard.

Plaintiffs never pleaded wth specificity how, or why,
Deloitte was unreasonable in failing to determ ne Anresco did not

have a reasonable turnaround plan. |In addition, as the district

23



court stated, general allegations that Deloitte was sonehow
involved in the Duke & Long loan do not establish Deloitte’s
liability, just as the allegations fail to establish liability for
t he | ndividual Defendants.

D

Finally, Plaintiffs nmaintain that, even if their SAC was
properly dism ssed, they should have been granted |eave to anend
(to permt a fourth try). The district court did not abuse its
discretion in not permtting another anended conpl aint.

Leave to anend shoul d be freely granted when justice requires.
FED. R CQv. P. 15(a). D strict courts, however, have discretion to
manage their docket. Schiller v. Physicians Res. G oup, Inc., 342
F.3d 563, 566 (5th Cr. 2003) (hol ding no abuse of discretion after
plaintiff had three opportunities to correct any deficiencies in
its conplaint). Accordingly, although a district court’s
discretion to deny leave to anend is limted, | eave to anmend i s not
automatic. Goldstein v. M Wrldcom 340 F.3d 238, 254-55 (5th
Cr. 2003) (holding no abuse of discretion where plaintiffs failed
multiple tines to correct deficiencies in conplaint, and failed to
show court how they would correct them in a future filing).
Neverthel ess, there is a strong presunption in favor of granting
| eave to anend; to this end, a district court may be reversed for

failing to provide an adequat e expl anation for denying it. Myeaux
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v. La. Health Serv. & Indem Co., 376 F.3d 420, 426 (5th Gr.
2004) .

Plaintiffs’ |eave-to—anend request appeared only in the
conclusion of their response in opposition to the notions to
di sm ss (opposition). After urging denial of those notions,
Plaintiffs stated: “Inthe alternative Plaintiffs request |leave to
anend to allege the additional facts asserted herein as well as
additional facts they may discover through investigation”.
(Enphasi s added.) (Along this line, Plaintiffs’ opposition had
earlier presented (inproperly) facts not in the SAC, such as: (1)
emails and an internal conpany nenorandum questioning Anresco’s
underwiting policies; (2) Anmresco’'s discussions wth the
Wasserstein restructuring firm and (3) an allegation Deloitte
provided the appraisals for the properties in Anresco’ s |oan
portfolio.)

In its opinion dismssing the conplaint, in denying the
cursory | eave-t o—anend request, the district court stated only that
Plaintiffs failed to denonstrate “extraordinary circunstances”
warranting |l eave to anend. Fin. Acquisition Partners, L.P., 2004
WL 2203253, at *24. This | anguage tracked the court’s earlier-
di scussed caution in permtting filing the SAC. Plaintiffs urge
such “extraordi nary circunstances” | anguage denonstrates the court
used the wong |l egal standard in denying | eave to anend yet agai n.

W di sagr ee.
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Al t hough the court could have avoi ded confusion by enpl oyi ng
di fferent | anguage i n denying | eave to anend, nothing in the record
denonstrates it acted inflexibly. Plaintiffs had three attenpts to
produce a sufficient conplaint. The court dism ssed the conpl aint
and denied leave to anmend only after the third insufficient
attenpt.

In seeking to avoid dism ssal, Plaintiffs’ opposition enpl oyed
facts clai med unavail abl e when filing the SAC. Although they had
three prior opportunities to produce this information, and al t hough
they clained the facts were previously unavail abl e and that others
m ght beconme known, Plaintiffs did not explain why they were unabl e
to obtain the information before filing the SAC. In other words,
they never explained this to the district court as a basis for
being allowed leave to file a fourth conplaint. In short,
Plaintiffs never provided the requisite specificity for leave to
file afourth conplaint. GColdstein, 340 F.3d at 254-55. Moreover,
none of the “previously unavailable” facts inproperly included in
the opposition sufficiently pleaded scienter. There was no abuse
of discretion. See ABC Arbitrage, 291 F.3d at 362 (holding no
“abuse of discretion to deny ... a third chance to offer nore
details”).

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.
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