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PER CURI AM

Enrique Elizondo and Maria Elena Garza appeal their
convi ctions and sentences. W find no error in any conviction. W
affirm Garza’s sentence but nust vacate and remand Elizondo’s
sentence for proceedings consistent with United States v. Booker,
_US. _, 125 S. Ct. 738 (2005).

Elizondo and Garza perpetrated a schene to defraud
undocunented aliens by pretending to be agents of the Inmgration
and Naturalization Service (“INS’) and by purporting to help the
aliens with fake immgration forns. A jury convicted both Elizondo
and Garza of conspiring to commt mail fraud and convicted Garza,

additionally, of three substantive counts of mail fraud and of



obt ai ni ng noney by pretending to be a federal enployee. The court
sentenced Elizondo to thirty-seven nonths i nprisonnent and Garza to
ni nety-seven nonths inprisonnent. It also ordered $172,176
restitution to be paid jointly and severally by Elizondo, Garza,
and a third co-defendant who is not before this Court.
| . Sufficiency of the Evidence

Appel | ant Elizondo conplains that the evidence was
insufficient to support his conspiracy conviction. This claimhas
no nmerit. “The three elenents of conspiracy to commt mail fraud
are (1) an agreenent between appellant[] and others (2) to commt
the crime of mail fraud, and (3) an overt act commtted by one of
the conspirators in furtherance of that agreenent.” United States
v. Sneed, 63 F.3d 381, 385 (5th Cr. 1995) (internal quotation
marks omtted).! Additionally, the defendant nust have acted with
intent to defraud. See United States v. Manges, 110 F.3d 1162,
1173 (5th Gir. 1997).

Evi dence adduced at trial established an inmm gration schene
t hrough which the conspirators obtained noney from undocunented
aliens by promsing theminmmgration services. Garza, sonetines
assisted by Elizondo, had wundocunented aliens fill out fake
applications for I NS residency authorizations or work permts. The

conspirators msrepresented to the victins that they worked for the

Mail fraud has the follow ng essential elenents: (1) a
schene to defraud, (2) use of the mails to execute the schene,
and (3) specific intent to defraud. United States v. Akpan, 407
F.3d 360, 370 (5th Cr. 2005).



I NS and that the applications were genuine. They initially charged
the victins several hundred dollars as an “application fee” and
subsequently sent the victins an “approval notice.” The notices
instructed the victinse to submt an additional fee, generally
$1202, to an “INS Departnent Cir.” in either Corsicana, Mesquite,
or Pleasant G ove, Texas. Garza had created a conpany called
“I ndependent National Services” (which has the sane initials as the
| mm gration and Naturalization Service), and t he addresses had been
set up by the conspirators to send and receive mail relating to the
schene. Neither Garza nor Elizondo actually worked for or filed
any papers with the INS, and none of the victins received the
benefits they were prom sed. The conspirators defrauded at | east
224 people of at least $172,176.

Trial evidence al so reveal ed Eli zondo’ s broad participationin
the conspiracy. He assisted aliens in filling out what appeared to
be “immgration paperwork” in exchange for noney on nultiple
occasions. Additionally, Elizondo rented an office used to carry
out the schene, and one of the msleading “INS Departnent Cr.”
post office boxes was opened in the nanme of his conpany, “Elizondo
and Associates.” Wtnesses also testified that Elizondo collected
mai | addressed to “INS Departnent Cr.” and told his | andlord that
he and Garza “helped non US citizens wth different types of
paperwor k. ” Lastly, fake inmmgration applications, fraudulent
approval forms, recei pts and ot her docunents related to the schene
were found in comon areas of the honme that Elizondo shared with
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Gar za.

This evidence is clearly sufficient for a rational jury,
viewi ng the evidence in the |ight nost favorable to the Governnent,
to have found all the elenents of conspiracy to conmt mail fraud
beyond a reasonable doubt. See United States v. Rivera, 295 F. 3d
461, 466 (5th Cr. 2002). W find no error in Elizondo’ s
convi cti on.

1. Booker Error

Next, Elizondo clains two different errors under United States
v. Booker. First, Elizondo contends that the district court
comm tted Booker error by ordering restitution under the Mandatory
Victinse Restitution Act of 1996 (“MRA’). See 18 U.S.C. 88
3663A-3664. Elizondo did not object below to the order of
restitution or to the district court’s use of the WRA. H s claim
is, therefore, reviewable only for plain error. See FED. R CRM
P. 52. Under United States v. O ano, Elizondo nmust show that (1)
there is an error, and that the error (2) is plain, (3) affects
substantial rights, and (4) seriously affects the fairness,
integrity, or public reputation of judicial proceedings. See
e.g., United States v. Inman, 411 F.3d 591, 595 (5th Cr. 2005)
(citing O ano, 507 U.S. 725, 732-34 (1993)).

Eli zondo’ s argunent fails at | east the first two prongs of the
O ano test. Booker’s holding that the Sentencing Cuidelines are

advi sory does not directly affect the MVRA since it is a statute
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“distinct and separate from the United States Sentencing
Guidelines.” See United States v. Sosebee, 419 F.3d 451, 462 (6th
Cir. 2005). W agree with our sister Crcuits, who have uniformy
held that judicial fact-finding supporting restitution orders does
not violate the Sixth Anmendnent. See id. at 461-62; United States
v. Reichow, 416 F.3d 802, 808 (8th Cr. 2005); United States v.
Bussel |, 414 F.3d 1048, 1060-61 (9th Gr. 2005); United States v.
Ceorge, 403 F.3d 470, 73 (7th Cr. 2005). 1In any event, even if
there were Booker error in the restitution order, any error would
certainly not be plain under current |aw.

El i zondo al so clains that the district court comm tted Booker
error by appl yi ng upward adj ust nents based on judicial fact-finding
under the then-mandatory Federal Sentencing CQuidelines.? The
Governnment concedes (and we agree) that Elizondo preserved the
error by making this claimbelow and citing Bl akely v. Washi ngton,
542 U. S. 296 (2004). Thus, we review under the harnl ess-error
standard. The Governnent bears the burden of show ng that Booker
error was harm ess, and to do so it nust “prove beyond a reasonabl e
doubt that the district court would not have sentenced [the

defendant] differently had it acted under an advi sory Cuidelines

2gpecifically, the district court adjusted Elizondo’s
sentence upwardly upon finding: (1) the offense caused a | oss
bet ween $120, 000 and $200,000 (U.S.S.G 8 2Bl1.1(b)(1)), (2) the
of fense involved nore than 50 victinse (U S.S.G 8§ 2Bl1.1(b)(2)),
and (3) the victins were unusually vulnerable (U S.S.G 8§
3Al. 1(b)).



regine.” United States v. Akpan, 407 F.3d 360, 377 (5th Cr.
2005). We have noted that this is an “arduous burden,” and this
Court “wll ordinarily vacate the sentence and remand” wher e Booker
error has been preserved. United States v. Pineiro, 410 F. 3d 282,
284-87 (5th Cr. 2005) (quoting United States v. Mares, 402 F.3d
511, 520 n.9 (5th Cir. 2005)).

I ndeed, this CGrcuit has held that the Governnent net its
burden in showng Booker error harmless wunder only two
circunstances. First, we have held that Booker error is harnless
where the district court stated at sentencing that it would not
i npose a |ower sentence even absent mandatory Cuidelines. See
United States v. Saldana, __ F.3d __, 2005 W. 2404810, at *10 (5th
Cr. Sept. 30, 2005) (court stated it would i npose “t he sane anount
of i npri sonnment” even if t he CGui del i nes wer e deened
unconstitutional); United States v. Nel son, 2005 W. 1994287, at *1
(5th Gr. Aug. 19, 2005) (unpublished) (court expressed
di sappoi ntnent that there was not a greater statutory maxi mnum and
indicated that a sentence above the maximum would have been
appropriate). Second, in an unpublished decision, we determ ned
t hat Booker error was harnl ess where the sentenci ng court expressly
refused to run the defendant’s federal Guidelines sentence
concurrently with his state sentence. United States v. Prones,
2005 W 2009546, at *1 (5th G r. Aug. 23, 2005) (unpublished). W

find that the Government’'s evidence in the instant case falls



woefully short of the circunstances presented in these cases.

The Government contends that the Booker error was harnl ess
because the district court sentenced Elizondo in the mddle of the
appl i cabl e Cuidelines range. It clains that this proves the
district court would not have sentenced Elizondo differently under
an advisory reginme because it already had discretion to inpose a
| ower sentence and chose not to do so. It is equally possible
however, that the court’s sentence reflected a judgnent about the
appropriate sentence for Elizondo relative to other defendants with
the same Q@uidelines range rather than a judgnment as to the
appropriate absolute sentence. |Indeed, this Grcuit has rejected
the claimthat a court’s decision to sentence in the mddle of a
Cui del i nes range est abl i shes Booker error as harm ess in two recent
unpubl i shed deci si ons. See United States v. Yancey, 2005 W
1608590, at *1 (5th Cir. July 11, 2005) (unpublished) (per curiam
United States v. Benavides, 2005 W. 2055884, at *1 (5th G r. Aug.
26, 2005) (unpublished).

The Governnent also points to the district court’s statenent
that it mght have the power to downwardly depart under the
circunstances but that departure would not be appropriate on the
record before it. Yet, even a discretionary departure decisionis
informed by the Guidelines and “thus sheds little |light on what a
sent enci ng judge woul d have done know ng that the guidelines were

advisory.” United States v. Schlifer, 403 F.3d 849, 854 (7th Cr



2005). No ot her evidence cited by the Governnent suggests that
El i zondo woul d have received the sane sentence under an advi sory
regine. 1In sum the Governnment has not net its burden of proving
beyond a reasonable doubt that the Booker error was harnless
Because t hi s Booker violation requires remand and resentenci ng, we
need not address additional sentencing errors clainmed by Elizondo.
[11. Conflict of Interest

Appel lant Garza clains that the district court erroneously
deni ed her counsel’s notion to withdraw for conflict of interest
w t hout hol ding a hearing on the i ssue. Specifically, Garza cl ai ns
(1) that the district court should have held a hearing to determ ne
whet her her trial attorney faced an “actual conflict” and (2) that
her conviction should be overturned on direct review even wthout
a showi ng of prejudice. See Cuyler v. Sullivan, 446 U.S. 335
348-50 (1980) (stating that trial courts have a “duty to inquire
into the propriety of nultiple representation” and that no show ng
of prejudice is required where there was an “actual conflict”).?3
Both the denial of a notion to wthdraw and the decision not to
hold an evidentiary hearing are reviewed for abuse of discretion.
See United States v. Powell, 354 F.3d 362, 370 (5th Cr. 2003);

United States v. WId, 92 F.3d 304, 307 (5th Cr. 1996). The

®In the absence of Cuyler’s “actual conflict” exception, a
defendant claimng that his attorney had a conflict of interest
must show a reasonabl e probability that the conflict “prejudiced
the defense, undermning the reliability of the proceeding.”
Beets v. Scott, 65 F.3d 1258, 1273 (5th GCr. 1995) (en banc).

8



district court’s underlying determ nation as to whether an actua
conflict existed, however, is reviewed de novo. See United States
v. Infante, 404 F.3d 376, 390 (5th Gr. 2005).

On February 2, 2004, Garza pleaded guilty. In support of her
plea, Garza submtted a factual resune, signed by her counsel
Roderick Wiite, admtting her guilt on all counts. Four days
| ater, Garza changed her plea to not guilty. On the first day of
trial, Wiite noved to withdraw as counsel, stating that he believed
he had an ethical conflict because Garza intended to testify and he
“[stood] by the representations [he] nade on the 2nd.” The
district court denied the notion, inferring from these coments
that Garza was changing her story and that Wite disbelieved her
proposed testinony. It concluded that this was no reason to del ay
the trial. White never requested an evidentiary hearing on his
conflict-of-interest claimnor disputed the court’s understandi ng
that Wite believed Garza intended to perjure herself. Gar za
eventually testified in narrative form unassisted by counsel, and
White did not use Garza’'s testinony in his closing.

Garza argues that Cuyler’'s ®“actual conflict” rules should
apply because her counsel signed the factual resunme supporting her
original guilty plea and because any defense would cast doubt on
the truth of that filing, thereby subjecting Wite to professional
sanctions for offering false evidence or testinony. These

ci rcunst ances, however, do not give rise to an “actual conflict.”



In Beets v. Scott, this Crcuit “limted Cuyler to actual conflicts
resulting from a lawer’s representation of nultiple crimnal
def endants.” Hernandez v. Johnson, 108 F.3d 554, 559 (5th Cr.
1997) (citing Beets, 65 F. 3d 1258, 1266 (5th G r. 1995) (en banc)).

Garza seeks to escape the Beets rule by pointing to our
recognition that sonme cases m ght be “the functional equival ent of
ajoint representation” (and within Cuyler’s scope) even though the
attorney did not “formally” represent two parties. Beets, 65 F. 3d
at 1267. The Beets Court nade absolutely clear, however, that
Cuyler only applies where an attorney was effectively, if not
technically, representing multiple clients in the sanme proceedi ng.
See id. Garza’s claim by contrast, involves (insofar as it
i nvol ves any cogni zable conflict) “an attorney’s conflict of
interest that springs not fromnultiple client representation but
froma conflict between the attorney’ s personal interest and that
of his client.” Beets, 65 F.3d at 1260.

Garza also relies on the Beets Court’s dictumthat it had no
“occasion to discuss the . . . powerful argunment . . . that a
| awer who is a potential co-defendant with his client is burdened
by a ‘nmultiple representation’ conflict . . . .” 1d. at 1271 n.17.
Yet, she cites no case that has actually considered this issue.
Nor does she argue that Wite was actually a potential co-
def endant . It is doubtful that White could be subject even to

pr of essi onal sanctions, as Garza clains. Wite nmade no personal
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representations in the factual resune and is not responsible for
assertions made by his client. TeExas Disc PLINARY RULES OF PROF' L CoNDUCT
3.03, cmt. 2. Furthernore, the record reflects that Wite did not
consi der (nmuch |ess know) that Garza’'s admi ssions in the factual
resune could be false. See id. at 3.03(a)(5) (requiring know edge
of evidence's falsity). That defense evidence m ght cast doubt on
the factual resune is therefore immaterial.* |In short, Garza's
claimfalls within Beets’s broad concl usion that Cuyler should not
apply to attorney self-interest cases. 65 F.3d at 1268-72.
Because the circunstances did not suggest an “actual conflict”
under Cuyler, the trial court did not abuse its discretion in
denying the notion to wwthdraw. See United States v. Medina, 161
F.3d 867, 870 (5th Gr. 1998). Lastly, because Garza's tria
counsel did not neke allegations that would give rise to a Cuyler
conflict (and she nakes none now), the trial court did not abuse
its discretion in declining to hold a sua sponte evidentiary
hearing. See United States v. Powell, 354 F.3d 362, 370 (5th Cr
2003) (stating that courts should hold evidentiary hearings “when

the defendant alleges sufficient facts which, if proven, would

“To the extent that Garza's claiminplies that her counsel
had a conflict of interest because he was precluded from
presenting perjured testinony, we find such a suggestion
basel ess. See Nix v. Witeside. 475 U S. 157, 173-74 (1986). 1In
any event, Garza insisted on taking the stand and was able to
give her version of the facts in narrative form-a narrative which
ultimately led to the district court finding at sentencing that
she had comm tted perjury.
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justify relief”).®
I V. Vul nerable Victins Sentencing Enhancenent

Garza also clains that the district court’s finding that the
victinse of her mail fraud schene were unusually vul nerable was
clearly erroneous. See United States v. Angel es- Mendoza, 407 F. 3d
742, 747 (5th Cr. 2005 (reviewing a “finding of wunusual
vul nerability for clear error”). The Sentencing Gui delines provide
a two-1evel sentencing enhancenent where the victins of the crine
are “unusual |l y vul nerabl e due to age, physical or nental condition,
or . . . otherwse particularly susceptible to the crimnal
conduct.” US S G 8§ 3A1.1, cnt. 2, n.1l The district court

explained its finding at sentencing, stating that (1) Garza

specifically targetedillegal aliens; (2) her victins “did not have
much noney, were unable to read, wite or speak English well, if at
all;” (3) her victins “lived with constant fear of deportation and

per manent separation fromtheir |oved ones;” and (4) this fear of
deportation and inability to conmunicate with the authorities nade
the individuals particularly vulnerable to Garza’ s schene.

Garza clains that the section 3Al. 1 enhancenent was i nproper

®*Garza argues only that her claimshould be anal yzed under
Cuyler. Even if Garza were to nake a typical conflict-of-
i nterest conplaint under Strickland v. Washi ngton, 466 U S. 668
(1984), however, that conplaint would have to be nade on
collateral review. See United States v. Hol nes, 406 F.3d 337,
361 (5th Gr. 2005) (stating that “direct appeal of ineffective
assi stance clains in the absence of presentnent to the district
court and an adequately devel oped record” is “generally
preclude[d]” under Fifth Crcuit precedent).
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under Angel es- Mendoza, which held that a finding of unusual
vul nerability could not be based solely on the inherent
vul nerabilities of “snuggled aliens” where the offense at issue
necessarily invol ved smuggl ed aliens. 407 F.3d at 747-48. Garza’'s
Angel es- Mendoza argunent fails for two reasons. First, the finding
of unusual vulnerability in the instant case was not based on the
i nherent vulnerabilities of wundocunented aliens but rather the
specific vulnerabilities of the individual victins. The district
court in Angel es-Mendoza nerely found that in general “aliens
com ng fromMexico” have certain vulnerabilities. 1d. at 747. The
court in Garza' s case observed several of her victins at trial and
properly relied on these specific victins’ poverty, |anguage
probl ens, and fears of deportation.

Second, the defendant in Angel es- Mendoza had been convi ct ed of
conspiring to snuggle, transport, and harbor illegal aliens. Id.
at 745. Accordi ngly, the Angel es- Mendoza Court determ ned that
the victins’ “snuggled alien” status was adequately taken into
account by the sentence for the base-level offense. |d. at 748.
By contrast, none of the offenses at issue here—sunil fraud,
conspiracy, and inpersonating a federal enployee—necessarily
i nvol ve undocunented aliens. The status of Garza's victins as
undocunented aliens was not taken into account by the base-|evel
of fense and consequently would not be an inproper consideration

under Angel es- Mendoza. See id. at 748 n.7; see also United States
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v. Vel asquez, 310 F.3d 1217, 1220 (9th Gr. 2002).

Garza also relies on United States v. Mree, 897 F.2d 1329,
1335-36 (5th Gr. 1990), and United States v. Box, 50 F.3d 345,
358-59 (5th Cr. 1995). She argues that these decisions hold that
a section 3Al.1 enhancenent is inproper where the vulnerability at
issue was indispensable to the defendant’s crine as it was
commtted. She contends that her victins’ vulnerability could not
properly be used to enhance her sentence because their particular
vul nerabilities were essential to her particular schene. Gar za
m sreads Moree and Box. Those cases stand for the proposition that
susceptibility to the defendant’s schenme alone is not enough to
qualify victins as unusually vul nerable. The victinms nust al so be
“vulnerable . . . nenbers of society” and “fall in the sane
category” as “the elderly, the young, or the sick.” United States
v. Geger, 190 F. 3d 661, 665 (5th Gr. 1999) (citing Moree).

Thus, neither the weal thy businessnen victins in Box nor the
governnment official victimin Mree could qualify as vul nerable
victins under section 3Al.1, even though they were particularly
susceptible to the crines at issue in those cases, because they did
not qualify as vulnerable nenbers of society. Because (Garza’'s
victins’ poverty, |anguage problens, and fears of deportation did
make them vul nerable nenbers of society, Mree and Box are

i napposite, and the district court’s finding of unusual
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vul nerability was not clearly erroneous.?®
V. Concl usion
Accordi ngly, we AFFI RMEl i zondo’ s convi ction for conspiracy to
commit mail fraud but VACATE his sentence and REMAND for
resentencing in accordance with Booker. As to Garza, we AFFI RM her

convi ctions and sentence.

®For the first time on appeal, Garza al so chall enged her
sentence under Booker. She acknow edges that she cannot show
that the judge woul d have inposed a different sentence under
advi sory Guidelines. See Mares, 402 F.3d at 520(requiring such a
show ng to nerit vacating a sentence under plain-error review).
Furthernore, as Garza’'s reply brief concedes, her claimthat her
sentence viol ated the due process or ex post facto cl ause has
been foreclosed by United States v. Scroggins, 411 F.3d 572, 576
(5th Gr. 2005). Therefore, Garza's additional sentencing clains
fail.
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