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ON PETI TI ON FOR REHEARI NG

Before KING Chief Judge, JOLLY and DENNI'S, G rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

IT IS ORDERED that the Petition for Panel Rehearing is
GRANTED. The opinion of the court issued on July 1, 2005, is
w t hdrawn, and the foll ow ng opinion substitutedinits place, with
the only change appearing in Part 11 D.

In Novenber 2001, Ridglea Estate Condom nium Associ ation
(“Ridglea”) submtted a claimto its insurer, Lexington |Insurance
Conpany (“Lexington”), for hail damage — apparently occurring in
1995 — to the roofs of its property in Fort Wrth, Texas.
Lexi ngton denied the claim and brought suit against Ridglea,

seeking a declaratory judgnent that it was not |iable for the



damage. The district court realigned the parties, nmaking R dgl ea
the plaintiff and Lexi ngton the defendant. Both parties then noved
for sunmary judgnent. The district court granted Lexington’s
motion, holding that Ridglea s claim was barred because Ri dglea
failed to provide pronpt notice of the damage and rejecting the
argunent that a showng of prejudice was required. Ri dgl ea
appeal s, arguing, inter alia, that the district court erred in not
requiring Lexington to show that its defense was prejudiced by
Ridglea’ s |late notice. W agree, and therefore VACATE and REMAND.
I

In July 2001, a roofing inspector infornmed Ridglea that the
roofs of its property in Fort Wrth, Texas had suffered significant
hai|l damage. In Novenber 2001, Ridglea submtted a claimto its
t hen-insurer, Chubb Custom | nsurance. Based on its inspection
Chubb advi sed Ridglea that the danmage nust have been caused by a
May 5, 1995 hail storm and that Ridglea would need to submt the
claimto the insurer who insured the property on that date.

Ri dgl ea then submtted a claimto Lexington, the insurer of
the property as of May 1995. After inspecting the roofs, Lexington
concluded that the damage likely did not exceed Ridglea s
deducti ble. Lexington also asserted that it found no evi dence that
the damage was incurred during the policy period, which ran from
February 1995 to February 1996. As a result, in a letter of

Decenber 19, 2001, Lexington denied Ridglea s claim



After roughly a year of negotiations involving R dglea,
Lexi ngton, Chubb, and another insurer, General Star, R dglea mde
a final demand agai nst Lexington for $449,198.63 plus attorney’s
fees of $10,000. Lexington again denied the clai mand brought suit
seeking a declaratory judgnent that it was not |iable for the hai
damage to Ridglea s property. The district court dismssed the
declaratory judgnent action and realigned the parties, making
Ri dglea the plaintiff and Lexington the defendant in a direct suit
for damages on the insurance policy.

Both parties noved for summary judgnent. The district court
grant ed Lexi ngton’s notion, holding that R dglea s clai mwas barred
because it had failed to conply with the policy’s notice
requirenent. Ridglea' s policy states, in pertinent part, that no
policy holder may bring an action agai nst Lexington w thout first
giving “pronpt notice of the |oss or damage” to covered property.

The policy further requires that prospective litigants provide, “as
soon as possible[,] a description of how, when and where the | oss
or damage occurred”. The district court concluded that the
i nterval between May 1995, when the damage all egedly occurred, and

Novenber 2001, when Ri dglea notified Lexington of its claim was so

great that “no rational finder of fact could conclude ... that
Ri dgl ea reported the hail loss and damage to buildings within a
reasonable tinme after it was suffered”. R dglea now appeals the

grant of summary judgnent.



W review the grant of summary judgnent de novo, applying the

sane standard as the district court. Anerican Guarantee and

Liability Ins. Co. v. The 1906 Co., 129 F.3d 802, 805 (5th Cr.

1997). Summary judgnent is appropriate where there are no genui ne
issues as to any material fact and the novant is entitled to a

judgnent as a matter of |aw. FED. R CQv. P. 56(c); see also

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).

Ri dgl ea contends that the district court commtted four

discrete, reversible errors — all relating to the notice
requi renent of the policy — in granting Lexington’ s notion for
summary | udgnent. Specifically, R dglea asserts that the court

erred: (1) in finding that Lexi ngton had not waived its |ate notice
def ense; (2) in failing to find the notice requirenent
unenforceable as a matter of public policy; (3) infailing to find
the notice requirenent anbiguous, and thus construe it in the
manner nost favorable to the insured; and (4) in not requiring
Lexi ngton to show prejudice in order to raise late notice as a
def ense.
A

W first address Ridglea’s contention that Lexington has
wai ved any defense it mght have under the policy s pronpt notice
provi sion because it originally denied the claim(in its Decenber
19, 2001 letter) on the sole basis that the danmage did not occur

during the coverage peri od.



Ridglea relies on Farners |lnsurance Exchange v. Nelson to

argue that, when an insurer denies a claimfor reasons unrelated to
notice of damage, the insurer waives any requirenent that the
i nsured provide notice before filing suit. 479 S.W2d 717, 721-22
(Tex. CGv. App. 1972). Ri dgl ea notes that Lexington’s clains
adj uster originally gave only one reason — a | ack of evi dence that
the hail damage occurred during the coverage period — for denying
Ridglea s claim Thus, by failing to identify late notice of
damage as an independent reason for its denial of the claim
Lexi ngton waived its |ate notice defense.

Lexington replies that Texas courts have recognized an

exception to the general rule of Farners |nsurance Exchange and

points to United States Fidelity & Guaranty Co. v. Binto lron &

Metal Co. There, the Texas Suprenme Court held that an insurer’s
“total denial of liability on any grounds, after the time for
filing [a] proof of |oss had expired woul d not constitute a waiver
of the defense of late filing of the proof of loss”. 464 S W2d

353, 357 (Tex. 1971). In Stonewall lInsurance Co. v. WMdern

Exploration, Inc., the Texas Court of Appeals applied the Suprene

Court’s holding in Binto to the precise issue before this court,

hol ding that “waiver of [a] notice requirenment occurs when the

insurer denies liability withinthetinmelimted for giving notice”

and “[c]onversely, atotal denial of liability on any grounds after

thetime limted for giving notice would not constitute a wai ver of

the defense of unreasonably late notice”. 757 S.W2d 432, 436
5



(Tex. App. 1988) (enphases in original) (citing Binco, 464 S. W2d

at 357).
Qur task, then, is to determ ne whether the exception to the

wai ver rule set forth in Binto and Stonewall [nsurance applies in

the case before us. In order to do so, we nust determ ne whet her
Lexi ngton’s Decenber 19, 2001 denial of liability was nade within
the policy’stinelimt for giving notice, or after it had expired.
Because Lexington’s denial of liability was nade shortly after
Ri dgl ea’s Novenber 2001 notice of damage, the district court’s
conclusions as to the tineliness of notice provide a useful
benchmark for the waiver inquiry.

The district court held that “no rational finder of fact could
conclude fromthe summary judgnent evidence that Ri dglea reported
the hail loss and damage to its building within a reasonable
time”.t In support of its conclusion, the court observed that
Ridglea’s own expert, Patrick Brady, testified that there was
“extensive damage to [ Ridglea’s] buildings”, that said damage “was
such that it would require replacenent of the roofs”, and even t hat
the “damage woul d have been evident on May 5, 1995". Mor eover
Brady testified that the buildings’ shutters and wi ndows had been

chi pped and broken as a result of hail strikes, though he coul d not

1" As di scussed infra, where, as here, an insurance policy does
not precisely define the period within which notice nust be
provi ded, Texas courts will construe the policy as requiring notice
“Wthin a reasonable tine”. See, e.q., Stonewall Insurance, 757
S.W2d at 435.




say with certainty that the May 1995 stormwas the cause. Finally,
the record indicates that autonobiles in the area of Ridglea s
property suffered severe hail danage as a result of the May 1995
storm

In response to this evidence, Ridglea offers only Brady’'s
assertion that the damage woul d have been difficult for Ridgleato
di scover, as the roofs involved are on two story buildings, and
thus, “not visible from the ground”. This argunent is not on
point. Gven the nmagnitude of the 1995 storm as well as the hai
damage to other portions of R dglea s property — i.e., the
shutters and w ndows — Ridglea should have been aware of the
likelihood that its roofs had suffered hail damage, and thus,
shoul d have had the roofs inspected by an expert at sone reasonabl e
time soon after the hailstorm occurred. The fact that Ridglea s
managenent neglected to do so does not serve to toll the policy’s
pronpt notice provision in R dglea s favor.

Thus, we hold that the pronpt notice period ran from on or
about the date on which Ridglea s hail danage was i ncurred: My 5,
1995. W need not determ ne precisely where, under Texas |aw, the
boundari es of “pronpt notice” or “reasonabl eness” lay. |nstead, we
sinply affirm the district court’s holding that to delay an
i nspection for six years is unreasonable as a matter of |aw

In sum because R dglea gave its notice of danage after the
period for pronpt notice had expired, Lexington s subsequent
general denial of liability Iikew se cane “after the tinme limted
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for giving notice” and thus did not constitute a waiver of the

def ense of |ate notice. See Stonewall 1nsurance, 757 S.W2d at

436. 2
B
Ri dglea next <contends that the policy’s pronpt notice

provision is unenforceable as a matter of public policy, and thus
void. R dglea s argunent stens from an aggressive interpretation
of 8 16.071 of the Texas Civil Practice and Renedi es Code, which
provides in pertinent part:

A contract stipulation that requires a

claimant to give notice of a claimfor danages

as a condition precedent to the right to sue

on the contract is not valid unless the

stipulation is reasonable. A stipulation that

requires notification within |l ess than 90 days

is void.

Ridglea then cites Wstern Indemity Co. v. Free and Accepted

Masons of Texas, for the proposition that a notice period viol ates

2 Ridglea further contends that, even if Farnmers |nsurance
Exchange does not conpel a finding that Lexington has waived its
| ate notice defense, Article 21.55, § 3(c) of the Texas I nsurance
Code does so. This argunent is without nerit. Section 3(c) nerely
requires an insurer to state the reasons for its rejection of a
claim In 1995, four years after Article 21.55 was enacted, the
Texas Suprene Court held that, where a plaintiff seeks to bar an
insurer from raising a defense to liability, the insurer’s
“reliance on a different, perhaps erroneous, reason for denying
coverage [in its initial denial] is not dispositive. What is
di spositive is whether, based upon the facts existing at the tine
of the denial, a reasonable insurer would have denied the clainf
Republic Insurance Co. v. Stoker, 903 S.W2d 338, 340 (Tex. 1995)
(citing Aranda v. Insurance Co. of North Anerica, 748 S.W2d 210,
213 (Tex. 1988)). Ridglea does not allege that Lexington’s initial
reason for denial was unreasonable or made in bad faith. As such,
it has not stated a case for waiver of Lexington's late notice
def ense.




§ 16.071° if it is capable of being interpreted as spanning |ess

than 90 days. 268 S.W 728, 728-29 (Tex. Comm App. 1925). Next,

Ri dglea cites Round Rock Independent School District v. First

Nati onal | nsurance Co. of America, in which this court held that

provisions calling for “imedi ate notice” are capabl e of being read
as requiring notice in less than 90 days and thus unenforceable.
324 F.2d 280, 284 (5th GCr. 1963). Finally, R dglea reasons that
“pronpt is a synonym for imrediate”, thus rendering Lexington's
requi renment of “pronpt notice” unenforceable under § 16.071

The argunent, although novel, isirrelevant to the case before
us. Section 16.071 provides that stipulations requiring notice of
“clains for damages” wthin 90 days are unenforceable. The
provision in Ridglea s policy requires notice of an “event of | oss
or damage” to insured property. The distinction is significant.

In Commercial Standard I nsurance Co. v. Harper, the Texas Suprene

Court held that VERNON' S ANN. Cv. STAT. art. 5546, a nearly identical
predecessor to 8§ 16. 071, did not render unenforceable a stipulation
requiring notice of an “event of |oss or damage”. 103 S. W 2d 143,
145 (Tex. 1937). The court reasoned that “[n]Jotice that an
aut onobi |l e has been stolen is not ‘notice of a claimfor damages’
as that termis used in [Article 5546]. It is only notice of the

happeni ng of an event upon which liability may or nmay not result”.

3 Western Indemnity Co. dealt with the proper interpretation
of Article 5546, a nearly identical predecessor to 8§ 16.071 that
i kewi se barred notice periods of |ess than 90 days.
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The Texas Suprenme Court has reaffirmed its holding in Harper

on several occasions. See, e.qg., Community Bank & Trust v. Fleck,

107 S.W3d 541, 542 (Tex. 2002); Anerican Airlines Enployees

Federal Credit Union v. Martin, 29 S.W3d 86 (Tex. 2000). As such,

it is quite clear that Ridglea’s contention that the notice
provision is unenforceable under Texas law is w thout nerit.
C
Ri dgl ea argues that the policy’s pronpt notice provision is
anbi guous, and thus, should be interpreted to favor the insured.

See St. Paul Mercury lInsurance Co. v. Tri-State Cattle Feeders,

Inc., 628 S.W2d 844, 846 (Tex. App. 1982) (stating, in dicta, that
“[a]l n anbi guous clause in an insurance policy is to be strictly
construed in favor of the insured”). To that end, R dglea contends
that “interpreting the notice provision as requiring notice once

the insured discovers a loss ... would certainly be reasonable”.

(Enphasi s added.) Thus, Ridglea appears to contend that, because
the term “pronpt” is anbiguous, the pronpt notice period cannot
begin to run until the insured actually discovers the damage, no
matter how objectively unreasonable its failure to discover the
damage nmay have been

Ridglea’ s proposed interpretation of the pronpt notice
provision is not supported by Texas precedent. As the district
court observed inits order, Texas courts have held that where “t he

policy does not define the term‘pronpt,’” we construe the term as

10



meani ng that notice nust be given within a reasonable tine after

t he occurrence”. See Stonewall Insurance Co., 757 S.W2d at 435

(enmphasi s added) (citing National Security Corp. v. D ggs, 272

S.W2d 604, 697 (Tex. Civ. App. 1954)). As discussed supra, no
rational finder of fact could conclude that Ri dglea s notice, which
cane six years after the all eged date of the hail danage, was given
wthin a reasonable tine. As such, the anmbiguity that Ridglea
identifies does nothing to help it overcone Lexington’s defense of
| ate noti ce.

D

Havi ng established that Lexington's |ate notice defense is a
viable one — i.e., that it has not been waived, is not
unenforceable, and is not void for vagueness — we turn to the
central issue in this case: Ridglea s contention that Texas | aw
requires Lexington to show that it was prejudiced by R dglea's
breach of the policy's "pronpt notice" provision.

As a prelimnary matter, it is quite clear that Texas |aw
requires a showing of prejudice in order to raise breach of a
notice requi renent as a defense against clainms on certain types of
i nsurance policies. The Texas Departnent of |nsurance has issued
orders requiring mandatory endorsenents in general liability and
aut onobi |l e insurance policies stating that "unless the conpany is
prejudi ced by the insured's failure to conply with the requirenent,
any provision of this policy requiring the insured to give notice
of ... occurrence or loss ... shall not bar liability under this

11



policy". See Hanson Production Co. v. Anerican |Insurance Co., 108

F.3d 627, 629 (5th Gr. 1997) (quoting Texas State Board of
| nsurance, Order No. 23080).

Lexi ngton argued, and the district court agreed, that the
prejudi ce requirenent applies only to those types of policies --
i.e., autonobile and general Iliability -- designated in the
| nsurance Board orders. Ridglea, however, contends that Texas | aw
al so requires a show ng of prejudice in order raise |late notice as
a defense to liability under certain policies not designated in the
orders, including the property insurance policy at issue here
When deci di ng questions of state law, this court is bound by Erie
torule as it believes the state's suprene court would. See, e.q.,

Browning Seed Inc. v. Bayles, 812 F.2d 999, 1002 (5th Gr. 1987)

(citing Erie RR v. Tonpkins, 304 US. 64 (1938)). Gven the

decision of the Texas Suprene Court in Hernandez v. Qlf Goup

Ll oyds, we believe that Ridglea's positionis the correct one. See
875 S.W2d 691 (Tex. 1994).

| n Hernandez, the Texas Suprene Court held that an insured's
violation of a settlenent-w thout-consent provision was not a bar
to recovery under an uninsured notorist policy, unless the insurer
could showthat it was prejudiced by the violation. 1d. The court
made no reference to the orders by the Board of I nsurance; instead,
the court based its holding on general principles of contract
interpretation. The court observed that "[i]nsurance policies are
contracts" and thus subject to the "fundanental principle of

12



contract law ... that when one party to a contract commts a
material breach ... the other party is discharged ... from any
obligation to perform" 1d. at 692. |In order to determ ne whet her
a breach is material, the court observed, it nust consider, inter
alia, "the extent to which the non-breaching party will be deprived
of the benefit that it could have reasonably anticipated fromful
performance”. 1d. at 693.

The court then considered the varying extents to which
violation of a settlenent-w thout-consent provision mght deprive
an insurer of the benefit of its bargain. The court ultimtely
reinstated the trial court's verdict for the plaintiff, holding
that "an insurer who is not prejudiced by an insured's settl enent
may not deny coverage under an uni nsured/ under-insured notori st
policy that contains a settlenent-w thout-consent provision". 1d.

G ven the nethod of the Texas Suprene Court's reasoning, and
the general principle underlying that reasoning, we concl ude that
the prejudice requirenent applies to the property insurance policy
at issue here.* As such, we hold that the district court erred in

hol di ng that Lexington was not required to show prejudice in order

4 W enphasi ze that our holding is a narrow one. W do not
read Her nandez as necessarily creating a prejudice requirenent for

all insurance policies issued in Texas. W have previously held,
for exanple, that an insurer nmay deny coverage under a “clains
made” liability policy without a show ng of prejudice. See Matador

Petroleum Corp. v. St. Paul Surplus Lines Ins. Co., 174 F.3d 653,
659 (5th Cr. 1999). Wether other types of policies |ikew se fal
out side the scope of Hernandez is a question we need not reach.

13



to raise breach of the policy's pronpt notice provision as a
def ense.

Because the district court erred as a matter of lawin failing
to require a show ng of prejudice, we need not address whether
questions of material fact exist with regard to the prejudicial
effect of late notice. Where a trial court grants summary
judgnent, but fails to consider an el enent of a cause of action or
defense, it has erred, not because it has decided factual issues
properly reserved for trial, but because it has failed to determ ne
that no genuine issue of material fact exists wth respect to the

omtted elenent. See Trevino v. Cel anese Corp., 701 F.2d 397, 407

(5th Cr. 1983). As such, it wll be the task of the district
court on remand to determ ne whether Ridglea has raised questions
of material fact as to whether Lexington was prejudiced by its
breach of the policy's pronpt notice provision.?®
11

For the reasons set forth above, we VACATE the district
court’s grant of sunmary judgnent for Lexington and REMAND for (1)
a determ nati on of whether Ri dgl ea has rai sed questions of materi al

fact as to whether Lexington's defense was prejudiced by Ridglea s

5 Al t hough we have agreed with the district court that failure
to give notice for six years i s "unreasonable" as a matter of |aw,
the parties have not cited, and we have not found, any Texas case
holding that a six-year delay gives rise to a presunption of
prejudi ce, rebuttable or irrebuttable.
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breach of the pronpt notice provision; and (2) if such questions
exist, trial on the nerits.

VACATED and REMANDED with i nstructions.
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