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Appeal fromthe United States District Court
for the Northern District of Texas

ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES

Bef ore DAVI S and BARKSDALE, Circuit Judges.”’

PER CURI AM

In our previous opinion in this case, we affirnmed Defendant-

Appel lant’s conviction and sentence. See United States .

Gijalva-lLopez, No. 04-10068, 108 Fed. Appx. 157, (5th Cr. 2004)

(unpubl i shed). Fol l owi ng our judgnent, Gijalva-Lopez filed a

“This appeal is being decided by a quorumdue to the death
of Judge Reynaldo G Garza. 28 U S.C. § 46(d).
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petition for certiorari. The Suprene Court granted Gijalva-
Lopez’ s petition for certiorari, vacated our judgnent, and remanded
the case to this court for further considerationin light of United

States v. Booker, 125 S. . 738 (2005). W now reconsider the

matter in |light of Booker and decide to reinstate our previous
judgnent affirmng Gijalva-Lopez’s conviction and sentence.
Gijalva-Lopez raised a Booker-related challenge to his
sentence for the first tinme in a supplenental brief before his
direct appeal was submtted to this court. Because Appellant nade
no Booker-related objection in the district court, however,
Appel lant’ s clai mnust fail under the plain-error test discussedin

United States v. Mares, 402 F.3d 511, 520-22 (5th Gr. 2005). OQur

review of the record reveals no basis for concluding that the
district court would have inposed a |ess severe sentence if the
district court had proceeded under advi sory, rather than nmandatory
guidelines. In fact, the record indicates that the court woul d not
have inposed a lighter sentence. First, the court upwardly
departed froma guideline range of 21-27 nonths to a sentence of 87
months. The court also ordered defendant to serve this sentence
consecutively to a sentence he was serving at the tinme the court
i nposed this sentence.

Gijalva-Lopez also argues that application of Justice
Breyer’s renedial opinion in Booker would strip him of his

constitutional protections agai nst ex post facto | aws. He expl ains



that Apprendi gave him the right to a jury trial on all facts
essential to his sentence and Justice Breyer’s renedial opinionin

Booker stripped that right away. |In United States v. Scroggins,

411 F. 3d 572, 575-76 (5th Gr. 2005) we rejected that argunent and
hel d t hat Booker required us to apply both Justice Stevens’ nerits
opi nion and Justice Breyer’'s renedial opinion in Booker to all
cases such as this one on direct review.

Finally, Gijalva-Lopez argues that his sentence was
unreasonabl e. Assum ng arguendo that this argunent can be nade,
when this objection was not raised earlier, it has no nerit with
respect to this guideline sentence. See Mares, 402 F.3d 511 (5th
Cr. 2005) (“If the sentencing judge exercises her discretion to
i npose a sentence within a properly cal cul ated Gui deline range, in
our reasonableness review we wll infer that the judge has
considered all the factors for a fair sentence set forth in the
Guidelines.”). 1d. at 519.

For the reasons stated above, our prior dispositionrenmainsin
effect, and we REI NSTATE OUR EARLI ER JUDGVENT affirmng Gijal va-

Lopez’ s conviction and sentence.



