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Bef ore GARWOOD, JOLLY and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Between 1992 and early 1999, Dallas Area Rapid Transit’s
paratransit service picked up the disabled Jason Melton in the
alley directly behind his house. Dallas Area Rapid Transit
(“DART”) discontinued this practice in early 1999, citing safety
concer ns. Since 1999, DART has picked up Jason where the alley
nmeets the street, approximtely one block away from the house.
Plaintiffs-appellants Roger and Sue Mlton, as next friends of
their disabled adult son Jason Melton, and Advocacy, |ncorporated

(collectively the “Mltons”) seek an injunction requiring



def endant - appel | ee DART to nmake “reasonable nodification” to its
paratransit services torequire alley pick-up for Jason, contendi ng
that the failure to nodify its planis in violation of title Il of
the Anericans with Disabilities Act (“ADA’), 42 U S.C. 88§ 12131,
et. seq., and section 504 of the Rehabilitation Act, 29 U S.C. 88§
794, et. seq.. W hold that DART is not required by the ADA or the
Rehabilitation Act to make reasonable nodification to its
paratransit services. This holding neans that the Meltons have
failed to establish a prima facie case of discrimnation under
either the ADA or the Rehabilitation Act, and we thus affirmthe
judgnent of the district court.
I

Jason Melton is a disabl ed individual who qualifies for DART s
paratransit services. The front yard of the Melton hone, in which
Jason lives wth his parents, includes a steep slope that prevents
the Meltons fromtaki ng Jason down to the street in his wheel chair.
| nstead, the Meltons have constructed a ranp in their garage to
al l ow Jason access to the rear drive and paved public alley.

Al t hough DART' s paratransit service previously had picked up
Jason in the alley directly behind the house, DART has picked up
Jason where the alley neets the street since 1999. The Meltons
cite nunerous health, safety, and conveni ence concerns resulting
fromthe pick-up’s relocation to the end of the alley.

DART' s current paratransit plan -- which is approved as
conpliant with title Il of the ADA by the Federal Transit
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Adm nistration (“FTA’) ~-- provides curb-to-curb, shared-ride
service for people with disabilities who are unable to use DART s
fixed route system of buses or trains. DART's “CQuide to
Paratransit Service” provides that riders using the system nust
wait at the sidewal k, or at another safe waiting area in front of,
or as close as possible to, the entrance of the pick-up |ocation.
The rider is responsible for travel to the pick-up location; that
is to say, DART has no responsibility under the plan to get the
rider to the point of pick-up. Paratransit drivers are instructed
to wait for riders at the curb of a public street, in front of, or
as close as possible to, the rider’s house, building or other
desi gnat ed pi ck-up | ocati on.

On February 5, 2002, the Meltons filed this action against
DART, contending that DART s refusal to pick up Jason in the alley
directly behind his house constituted illegal discrimnation
agai nst Jason under the ADA and the Rehabilitation Act. They
sought an injunction requiring DART to neke “reasonable
nmodi fication” to its paratransit services to provide an all eyway
pi ck-up for Jason

DART noved for summary judgnent arguing that the | aw does not
require it to make reasonable nodification to its paratransit
servi ce. The Meltons concurrently filed an opposing notion for
partial summary judgnment. The district court granted DART' s notion
for sunmary judgnent and denied the Meltons’ notion for partial
summary judgnent, holding that neither the ADA nor the
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Rehabilitation Act requi red DART t o nmake reasonabl e nodificationto

its paratransit service. Mlton v. Dallas Area Rapid Transit, 326

F. Supp. 2d 767 (N.D. Tex. 2003). The Meltons filed a tinely notion
for a newtrial, which was effectively a notion to alter or anend
the judgnent pursuant to FED. R CQv. P. 59(e). The district court
denied this notion, and the Mltons filed a tinely notice of
appeal .
I
This court reviews a district court’s order granting a party’s

summary judgnent notion de novo. VWhittaker v. Bell South Tel econm,

Inc., 206 F.3d 532, 534 (5th G r. 2000). Summary judgnment is
appropriate if the record discloses “that there i s no genui ne i ssue
as to any material fact and that the noving party is entitled to a

judgnent as a matter of law.” FeD. R Qv. P. 56(c); see Celotex

Corp. v. Catrett, 477 U S. 317, 322 (1986). In making this

determ nation, the court nust evaluate the facts in the |ight nobst

favorable to the nonnoving party. Wittaker, 206 F.3d at 534.



A

The Americans with Disabilities Act?, 42 U S. C. 8§ 12101, et.
seq., was passed by Congress with the specific mndate of
elimnating discrimnation against individuals with disabilities.
See 42 U. S.C. § 12101(b)(1). The focus of this caseis title Il of
the ADA, which covers discrimnation in the provision of public
services. See 42 U . S.C 88 12131, et. seq. Title Il is divided
intotwo parts: part A covers public services generally, 42 U S. C
88 12131, et. seq.; part B applies specifically and only to public

transportation provided by public entities, 42 U.S.C. 8§ 12141, et.

seq.. It is undisputed that DART' s paratransit service is covered
by part B of title Il; the parties dispute the application of part

Ato the issue presented in this case.

A plaintiff nust first establish a prinma facie case of
di scrimnation before relief under the ADA can be considered. To
establish a prinma facie case of discrimnation under the ADA, a
plaintiff nust denonstrate: (1) that he is a qualified individual
within the neaning of the ADA;, (2) that he is being excluded from
participation in, or being denied benefits of, services, prograns,

or activities for which the public entity is responsible, or is

The Meltons also raise a claim under section 504 of the
Rehabilitation Act. 29 U S.C § 794(a). The Rehabilitation Act
claimis discussed in Section II1(C) of this opinion; however, the
follow ng discussion relating specifically to the ADA is also
applicable to the Rehabilitation Act. Jurispridence interpreting
either section is applicable to both title Il of the ADA and
section 504 of the Rehabilitation Act. See Hainze v. Richards, 207
F.3d 795, 799 (5th Cir.), cert. denied, 531 U S. 959 (2000).
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ot herwi se bei ng di scrim nated agai nst by the public entity; and (3)
that such exclusion, denial of benefits, or discrimnation is by

reason of his disability. Lightbourn v. County of El Paso, Texas,

118 F. 3d 421, 428 (5th Gr. 1997).

The parties agree that Jason Melton is a qualified individual
within the neaning of the ADA. The second elenent of the prinma
faci e case, however, is a point of contention. The district court
concl uded, and DART argues on appeal, that the Meltons failed to
show that Jason has been excluded from participation in, or is
being denied the benefits of, DART' s paratransit service. See
Mel ton, 326 F. Supp.2d at 771. Although Jason has not been entirely
prohi bited fromusi ng DART s paratransit service, the Meltons argue
that Jason has been denied “neaningful access” because the
di scontinuati on of alleyway pick-ups nmakes his use of the system
dangerous and extrenely difficult. The Meltons assert that the
district court erred by not applying a “neani ngful access” standard
to evaluate the Meltons’ clains of denial of access. Al t hough
Suprene Court precedent suggests that denial of “neani ngful access”

is equivalent to a full denial of access under the ADA?, we need

2See Al exander v. Choate, 469 U. S. 287, 301 (1983) (stating in
the context of the Rehabilitation Act that a benefit cannot be
offered in a way that “effectively denies” otherwi se qualified
handi capped i ndividuals to “neani ngful access” to which they are
entitled); see also Brennan v. Stewart, 834 F.2d 1248, 1261 (5th
Cr. 1988). Al though this circuit has not addressed this issue
under the ADA, other circuits have extended Al exander’s “neani ngf ul
access” standard to the ADA. See, e.q., Jones v. Gty of Monroe,
Mch., 341 F.3d 474, 479-80 (6th Gr. 2003); Lee v. Cty of Los
Angel es, 250 F.3d 668, 691 (9th Cir. 2001).
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not decide whether the “neaningful access” standard should be
applied here; the district court’s application of an incorrect
standard of access is not reversible error unless the Meltons al so
denonstrate discrimnation on the basis of Jason’s disability, the
third elenment of the prima facie case.

Thus, we turn to the question of whether the failure of DART
tonodify its plan constituted discrimnation prohibited by the ADA
and the Rehabilitation Act. Discrimnation on the basis of
disability differs fromdiscrimnationinthe constitutional sense.

Rei ckenbacker v. Foster, 274 F.3d 974, 981 (5th Gr. 2001) (citing

Thonpson v. Colorado, 258 F.3d 1241, 1254 (10th Cr. 2001)). To

det erm ne whet her DART di scri m nated agai nst Jason on the basis of
his disability, we examne the ADA itself and its own definitions
of discrimnation.® |f the ADA requires reasonabl e nodification of
DART s paratransit plan, the Meltons may have stated a prim facie
case of discrimnation and in which case we assune that summary
judgnent in favor of DART would be inappropriate. On the other
hand, if the ADA inposes no such requirenent, as we hold, the
Meltons have failed to establish a prima facie case and sunmary

judgnent is appropriately granted to DART.

5The Meltons also argue that DART's refusal to perform
al l eyway pickups constitutes “other discrimnation” under the
second el enent of the prima facie case. This argunent need not be
addressed separately because it requires the sane | egal anal ysis as
determ ni ng whet her DART di scrim nated agai nst Jason on the basis
of his disability under the third el enent of the prima facie case.
Both require this Court to determne what constitutes
discrimnation in the context of the ADA.
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B

W now turn to the question at the heart of this case:
whet her a paratransit service that is consistent with an FTA-
approved plan is sufficient for conpliance with the ADA, or whet her
the ADA requires a public transportation systemto make reasonabl e
nmodi fications toits paratransit service. This difficult question
is an issue of first inpression not only for our Court, but for all
circuits. A proper analysis requires an exam nation of both the
statutory and regul atory frameworks of the ADA

As we have noted above, title Il of the ADA is divided into
two subparts. Part A governs all public entities, and part B
applies specifically to the provision of public transportation by
public entities. 42 U.S.C. 88 12131-12134; 42 U S.C. 88 12141-
12150. The Attorney CGeneral is directed to promnul gate regul ati ons
to inplenent part A under 42 U S C § 12134. But, it is the
Secretary of Transportation who is directed to pronulgate
regulations to inplenment part B under 42 U S C 8§ 12149 and
specifically to pronulgate regulations regarding paratransit
service under 42 U.S.C. § 12143(b).

DART argues that the ADA does not require reasonable
nmodi fications of paratransit service, although it acknow edges t hat
public entities generally are required by 28 C F. R 8§ 35.130(b)(7)
to make reasonable nodifications to avoid discrimnation on the

basis of disability:



A public entity shall make reasonabl e

nmodi fication in policies, practices, or

procedur es when t he nodi fi cations are

necessary to avoid discrimnation on the basis

of disability, unless the public entity can

denonstrate that naking the nodifications

woul d fundanentally alter the nature of the

service, program or activity.
Part B, however, is explicitly excepted from the reasonable
nmodi fi cations requirenent:

To the extent that public transportation

services, prograns, and activities of public

entities are covered by subtitle B of title Il

of the ADA (42 U. S.C. 12141), they are not

subject to the requirenents of this part.
29 CF.R 8 35.102(b). Thus, DART argues that because paratransit
services are covered by part B, they are not subject to regul ati ons
promul gated by the Attorney GCeneral wunder 28 C F.R part 35.
| nstead, paratransit services are subject only to Departnent of
Transportation regulations found in 49 CF R part 37. The
Departnent of Transportation regulations contain no anal ogous
provision requiring reasonable nodification to be nade to
paratransit services to avoid discrimnation.

Aside from these requlations, DART further argues that the
statute itself does not require reasonable nodification. DART
contends that because paratransit services are not intended to be
a conprehensive system of transportation to neet the needs of
individuals wth disabilities, a nodification provision 1is

i nappropriate. The purpose of paratransit service is to provide

serviceto individuals with disabilities conparable to the | evel of



public transportation services provi ded to non-di sabl ed
i ndi vi dual s. 42 U.S.C. 8§ 12143(a). DART argues that the FTA
review of the paratransit plan stands in the place of any
reasonabl e nodi fication requirenent for determ ning conpliance with
the ADA. This is true because the FTA eval uates whether the pl an
nmeets the ADA's stated requirenent of service conparable to the
entity’'s fixed route service. 49 CF.R 8§ 37.147(d).

On the ot her hand, the Meltons argue that both the regul ations
and the statutory |anguage require DART to make reasonable
nmodi fications toits paratransit service. The Meltons interpret 28
C.F.R 8 35.102(b) as applying the Attorney General’s, as well as
the Secretary of Transportation’s, regulations to transportation
services except where a conflict arises between the twd. Relying
on references to nodification in both congressional findings
reflected in the statute* and the definitions in 42 US.C 8§
12131(2)°% the Mltons argue that the requirenment of reasonable
nmodi fi cati ons shoul d be understood to cover both part A and part B

of title II. Because part A is a general provision and part B

“Individuals with disabilities continually encounter various
forme of discrimnation, including . . . failure to neke
nodi fications to existing facilities and practice . . . ." 42
U S.C. 8§ 12101(a)(5) (enphasis added).

*The term ‘qualified individual with a disability’ nmeans an
individual with a disability who, wth or wthout reasonable
nodifications to rules, policies, or practices . . . neets the
essential eligibility requirenents for receipt of services or the
participation in prograns or activities provided by a public
entity.” 42 U. S.C. 8 12131(2) (enphasis added). This definition
applies to terns used intitle II.

10




provi des specific exanples of discrimnation and renedies in the
public transportation context, the Meltons assert that nothing in
part B denonstrates congressional intent to exenpt providers of
public transportation from general requirenments under part A°
Furthernore, the Meltons assert that the regulations thenselves
acknow edge that 28 CF. R part 35 applies to part B:

Entities to which this part applies also may

be subject to ADA regulations of the
Departnent of Justice (28 CF.R parts 35 or

36, as applicable). The provisions of this
part shall be interpreted in a manner that
will make them consistent with applicable
Departnent of Justice regulations. In any

case of apparent inconsistency, the provisions
of this part shall prevail.

49 C.F.R § 37.21(c) (describing the general applicability of the
regul ations); see also 28 CF.R App. Ato part 35, 49 CF. R App.
Dto part 37.

We are unconvinced that either the ADA or its inplenenting
regul ations require DART to neke reasonable nodification to its
paratransit service to acconmpdate Jason Melton. W reason as
fol | ows. Paratransit services are provided as a conplenent to

fixed route service for qualified individuals. 42 U S.C. § 12143.

The Meltons cite case law in support of this proposition,
arguing that Mrtin v. Mtro. Atlanta Rapid Trans. Auth., 255
F. Supp. 2d 1362, 1373 (N.D. Ga. 2002), and Burkhart v. WAshi ngton
Metro. Area Trans. Auth., 112 F. 3d 1207, 1210 (D.C. CGr. 1997),
hold that regulations in part A do apply to entities regul ated
under part B. This assertion is m sleading because the court in
Burkhart, on which Martin relies, explicitly declines to address
the contention that part A regulations do not apply to public
transportation providers subject to part B because the contention
was not properly preserved. Burkhart, 112 F. 3d at 1210 n.1
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The ADA provides in 42 U S C 8§ 12143 a conprehensive schene
detailing the requirenents for conpliance with the ADA, including
a definition of discrimnation to be used in determ ning conpliance
of paratransit services with the ADA

It shall be considered discrimnation for

pur poses of section 12132 of this title .
for a public entity which operates a fixed

route system . . . to fail to provide wth
respect to the operations of its fixed route
system in accordance wth this section,

paratransit and other special transportation
services to individuals with disabilities,
i ncluding individuals who use wheelchairs,
that are sufficient to provide to such
individuals a level of service (1) which is
conparable to the |level of designated public

transportation servi ces provi ded to
individuals without disabilities using such
system .

42 U.S. C. § 12143(a). Accordingly, public entities operating a
fixed route systemare required to submt a plan annually to the
Secretary of Transportation, who reviews the plan to determ ne
whet her the plan neets the requirenents of 42 U S . C § 12143(a).
42 U.S.C. 88 12143(c)(7) & (d). These requirenents include
providing a |l evel of service wwth paratransit service conparable to
t he services provided to individuals without disabilities usingthe
fixed route system See 49 C.F.R § 37.147. Once the plan is
approved, the public entity is required to provide paratransit
services in accordance with the plan. Providing paratransit
services not in accordance with the plan is the prohibited

discrimnation. 42 U S.C. § 12143(e)(4).
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Because paratransit service is neant to act as the disability
conpl enent to established fixed route transportation services, this
conpr ehensi ve regul atory schene signals that no interi mextra-pl an
nmodi fication is statutorily or otherwise required by a public
entity when the public entity is properly operating under a FTA-
approved plan. The FTA-approved plan is itself the accomnmopdation
to the disabled by the public transportation entity. It is the
violation of the plan itself that constitutes the prohibited
di scrimnation under title Il, not the failure to nodify the plan
to address particularized conplaints. The Meltons do not assert
that DART is operating in a manner that is not in accordance with
its FTA-approved paratransit plan’ and, therefore, the ADA does not
i npose a requirenent upon DART to nodify its plan to serve Jason
Melton’s particul ar demands.

The regul ations |ikewi se do not inpose a duty on DART to nake
reasonabl e nodifications of its paratransit service. Although the

regul ati ons acknow edge that aspects of the provision of public

The Civil Rights Ofice of the FTA issued a decision in a
factually simlar conplaint that stated that the di scontinuation of
all ey pick-ups did not nake DART s paratransit service deficient.
The exact pick-up and drop-off sites are operational issues to be
determ ned by DART. Al t hough this decision has no precedentia
value for the case before us, it denonstrates one of the avenues
opento the Meltons and simlarly situated individuals to chall enge
DART s provision of services. Anong other options, dissatisfied
individuals nmay challenge the plan itself as not providing
conpar abl e service or challenge service as not in conpliance with
the plan. In short, our decision in this case does not relegate
di sabl ed i ndi vi dual s to voiceless acceptance  of subpar
transportation nerely because the ADA does not require reasonable
nmodi fication to paratransit services.
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transportation nay be regulated by Departnent of Justice
regul ations, see, e.q., 499 CF. R 8 37.21(c), the plain |anguage of
28 C.F.R 8 35.102(b) cannot be ignored:

To the extent that public transportation
services, prograns, and activities of public
entities are covered by subtitle Bof title |
of the ADA (42 U . S.C. 12141), they are not
subject to the requirenents of this part.

(Enphasis added). It is undisputed that the operation of DART s
paratransit service is covered by 42 U S.C. 8§ 12141, et. seq., and
that the Secretary of Transportation has been directed by statute
to issue reqgqulations relating specifically to paratransit
transportation. Furt her nor e, even if the Secretary of
Transportation only has the authority to pronul gate regul ations
relating directly to transportation, the reasonable nodification
requested by the Meltons relates specifically to the operation of
DART's service and is, therefore, exenpt from the Attorney
Ceneral’s regulations in 28 C.F.R part 35. To the point, the
ADA’ s i nplenenting regulations inpose no requirenent on DART to
make reasonable nodifications to its paratransit service.
C
Finally, we hold that the Rehabilitation Act does not provide

an independent basis for requiring DART to make reasonable
nmodi fication to its paratransit service. Section 504 of the
Rehabilitati on Act provides

no ot herwi se qualified handi capped i ndi vi dual

in the United States . . . shall, solely by

reason of his handi cap, be excluded fromthe
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participation in, be denied the benefits of,
or be subjected to discrimnation under any
program  or activity recei vi ng f eder al
financi al assistance .

29 U.S.C. 794(a).® Congress intended to extend the protections of
the Rehabilitation Act to cover all prograns of state or |ocal

governnents when it passed the ADA. See Hainze, 207 F.3d at 799.

The | anguage of title Il generally tracks the | anguage of section
504 of the Rehabilitation Act. The renedies, procedures and rights
avai | abl e under title Il are those avail abl e under Section 504. 42
UusS C § 12133. We decline to find that a right to reasonable
nmodi fication in paratransit services is created by the
Rehabilitati on Act when an identical right does not exist under the
ADA. W hold that DART is not required by the Rehabilitation Act
to make reasonable nodification to its paratransit service.
11

For the aforenentioned reasons, we hold that DART is not
required by either the ADA or the Rehabilitation Act to nake
reasonable nodification to its paratransit service. The Mltons

have failed to establish a prima facie case of discrimnation under

8The prima facie case of di scrimnation under t he
Rehabilitation Act is operationally identical to the test under the
ADA, requiring a plaintiff to allege: (1) the existence of a
program or activity within the state which receives federal
financi al assistance; (2) the plaintiff is an intended beneficiary
of the federal assistance; and (3) the plaintiff is a qualified
handi capped person, who solely by the reason of her handicap has
been excluded fromparticipation in, been denied benefits from or
ot herwi se has been subject to discrimnation under such program or
activity. See Brown v. Sibley, 650 F.2d 760, 769 (5th Cr. 1981).
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either the ADA or the Rehabilitation Act, and sunmary judgnent was
appropriately granted to DART. The judgnent of the district court
is therefore

AFF| RMED.
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