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Appeal fromthe United States District Court
for the Northern District of Texas

(USDC No. 4:01- CV-1008-Y)

Before KING Chief Judge, and H G3 NBOTHAM and DAVIS, GCrcuit
Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

This is an appeal from a denial of summary judgnent to
supervisory |aw enforcenent officials in a suit brought under 28
US C 8 1983. The district court denied the request for summary
j udgnent prem sed on qualified imunity, finding genuine issues of
material fact regarding supervisory liability and the objective
reasonabl eness of the supervisors’ actions. Per suaded that the
record cannot support a concl usion that supervisory liability would
attach, we reverse.

I

Police Oficer Allen L. HIIl, a nmenber of the North Richland
Hlls Police Departnment (“NRHPD’) SWAT team shot and killed Troy
Janes Davis during the execution of a no-knock search and arrest
warrant at the residence of Troy James Davis and Barbara Jean
Davis. The circunstances of the raid are sharply contested.

Asserting clains pursuant to 42 U . S.C. 8§ 1983 and state | aw,
Davi s's estate and Davis’'s not her, Barbara Jean Davis sued Chief of

Police Tom Shockley, Police Oficer J.A \Willace, and Police



Oficer Allen Hill.! Plaintiffs asserted that while executing the
search and arrest warrant, Oficer H |l wused excessive force
agai nst Davis, shooting and killing him H Il was the first SWAT
team nenber to enter the honme and he shot Davis within the initial
two seconds. At the tinme, according to Plaintiffs, Davis was in
his living room unarned, arns outstretched and repeating “don’t
hurt wus.” According to the police officers, upon entering the
horme, Hill was i nmedi ately confronted by an arnmed Davi s st andi ng at
the end of the hallway, pointing a gun at H .

Plaintiffs further contended that Oficer Wallace and Chief
Shockl ey, two of HilIl’s supervisors, should be held |iable under
section 1983 for their inadequate supervision and training of Hll,
resulting in Hll's use of excessive force during the raid.?

According to Plaintiffs, Wallace and Shockley knew prior to the

shooting that H Il was “prone to use excessive and/or deadly force
W t hout cause,” that Hi Il had “a reputation for displaying |ewd and
crimnal behavior while on and off-duty,” and that HIll’s

“enpl oynent hi story branded and i dentified himas dysfunctional and
unfit for police work.”

Shockl ey and Wal | ace, along with the ot her defendants, noved

! Lisa Jean Davis was also a plaintiff in her individual capacity in the
original conplaint in No. 4:00-CV-438-Y. She is nolonger a plaintiff. Barbara
Jean Davis later filed a separate conplaint in No. 4:01-Cv-1008-Y, which was t hen
consol i dat ed.

2 Neither Wallace nor Shockley actually participated inthe raid. Oficer

Wal | ace, the SWAT Team conmander, was present outsi de Davis's house at the tine.
Chi ef Shockl ey was not present at the house.
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for sunmary judgnent based on qualified imunity. The district
court determned that Plaintiffs produced evi dence denonstrating a
genui ne issue of material fact whether Shockley and Wal |l ace were
deliberately indifferent to HIl’'s propensity to use excessive
force, whether their conduct was objectively unreasonable in |ight
of clearly established constitutional |aw

The district court noted that the foll owi ng evi dence supported
supervisory liability: testinony fromAnn Shelton, a forner nenber
of the NRHPD SWAT team indicating that H Il fired his weapon on
three occasions during training exercises when the scenarios did
not call for the firing of a weapon; a background investigation
report indicating that Hill had a tendency to act too aggressively;
and testinony of Randy Cole, a citizen who was pull ed over by Hil
for a traffic violation, indicating that H Il behaved “like a
psycho” and was “going to kill sonebody.”® The district court
found that the seriousness of the SWAT teamtraining incidents was
magni fied when laid against Cole s allegations. Further, the
district court found evidence that H Il had a reputation for
exposi ng hinself, including during a team photograph at SWAT team
training--a reputation that earned himthe nicknane “Penie.”

The district court concluded that Shockley and Wall ace were

not as a matter of law entitled to qualified inmunity on the

8 Davis v. City of North Richland Hills, No. 4:00-CV-438-Y, at *45 n. 50,
*46-*48 (N. D. Tex. Sept. 30, 2003) (order partially granting sunmary j udgnent for
def endants) (consolidated with No. 4:01-CV-1008-Y) (unpublished).
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supervisory liability clainms and al so denied summary judgnent to
H1l on the excessive force claim?* Shockl ey and Wall ace
(“Appel lants”) filed this appeal.?®
|1
We nust first address our jurisdiction. Odinarily, we do not
have jurisdiction to review a district court’s denial of a notion
for summary judgnent because such a decision is not a final
judgment within the neaning of 28 U S.C 8§ 1291.° However, “a
district court’s denial of a claimof qualified imunity, to the
extent that it turns on an issue of law, is an appeal able ‘fi nal
decision’” within the nmeaning of 28 U.S.C. § 1291."7
“When a district court denies sunmary judgnment on the basis
that genuine issues of material fact exist, it has mde two
distinct | egal conclusions: that there are ‘ genui ne’ issues of fact

in dispute, and that these issues are ‘material.’”8 “‘[We can

4 The district court granted sunmary judgnment to Shockl ey, Wallace, HII,
and the other police officers named as defendants as to all of Plaintiffs’
remai ni ng cl ai s.

SHIl is not an appellant in this case.

6 Reyes v. City of Richnond, 287 F.3d 346, 351 (5th Gir. 2002); Lenvoine v.
New Hori zons Ranch & Ctr., Inc., 174 F.3d 629, 633 (5th Cr. 1999).

"Mtchell v. Forsyth, 472 U S. 511, 530 (1985); see Kinney v. \Waver, 367
F.3d 337, 346 (5th Cr. 2004) (en banc) (“Although a denial of a defendant’s
notion for sumary judgnment is ordinarily not i nmedi ately appeal abl e, the Suprene
Court has held that the denial of a notion for summary judgnent based upon
qualified inmunity is a collateral order capable of imediate review ").

8 Reyes, 287 F.3d at 351; see al so Bazan ex rel. Bazan v. Hidalgo Co., 246
F.3d 481, 490-91 (5th Gr. 2001) (no jurisdiction to review whether evidence is
sufficient to “support a finding that particular conduct occurred” (enphasis
omtted)).



review the materiality of any factual disputes, but not their
genui neness.’ " ?® “An officer challenges nmateriality when he
contends that ‘taking all the plaintiff’s factual allegations as
true no violation of a clearly established right was shown.’ "1 W
determ ne whet her a denial of summary judgnent based on qualified
inmmunity is imrediately appealable by “look[ing] at the |Iegal
argunent advanced.” !

Appel l ants argue, inter alia, that evenif Plaintiffs’ factual
all egations are taken as taken as true, they are “not sufficient to
constitute either gross negligence or deliberate indifference by
the supervisors.” The issue of whether the evidence is sufficient
to denonstrate deliberate indifference for supervisory liabilityis
a legal issue that this court may review on interlocutory appeal . !?

Appel l ants chall enge the materiality of the disputed facts, and we

® Kinney, 367 F.3d at 347 (quoting Wagner v. Bay Cty, 227 F.3d 316, 320
(5th Cr.2000)); Chui v. Plano Indep. Sch. Dist., 339 F.3d 273, 279 (5th Cr.
2003) .

10 Reyes, 287 F.3d at 351 (citation and enphasis omitted); see al so Ki nney,
367 F.3d at 348 (“[We] consider only whether the district’ court erred in
assessing the legal significance of the [purported] conduct.”).

11 Reyes, 287 F.3d at 350.

12 See Gos v. City of Grand Prairie, 209 F.3d 431, 436 (5th G r. 2000)
(hol ding that because evidence relied upon by the district court in denying
sunmary j udgnent to supervisory defendant in section 1983 action was i nsufficient
to denonstrate deliberate indifference, evidence was inmaterial and sumary
judgnent should have been granted); Lenoine, 174 F.3d at 635 (holding that
sunmary judgnent evidence was “inmmaterial because it [was] insufficient as a
matter of law to denonstrate that appellants acted with anything nore than
negl i gence”).



have jurisdiction.?®®
1]
In an interlocutory appeal from the denial of a sunmary
j udgnent notion based on qualified inmunity, “we do not apply the
standard of Rule 56 but instead consider only whether the district
court erred in assessing the | egal significance of the conduct that
the district court deened sufficiently supported for purposes of
sunmary j udgnent.” W review de novo “the district court’s
concl usi ons concerning the | egal consequences--the materiality--of
the facts.”® W consider the facts in the light nost favorable to
Plaintiffs as the non-noving party. 1
|V
Appel l ants argue that Plaintiffs have not overcone the bar of
qualified inmunity--that there are no material issues of fact
because, even in the light nost favorable to Plaintiffs, the
evidence is insufficient to denonstrate supervisory liability. W

agr ee.

13 | nsof ar as any of Appellants’ argunments chall enge t he genui neness of the
fact issues identified by the district court, we lack jurisdiction to review

4 Kinney v. Weaver, 367 F.3d 337, 348 (5th Cir. 2004) (en banc) (citing
Behrens v. Pelletier, 516 U S. 299, 313 (1996); Johnson v. Jones, 515 U. S. 304,
313 (1995)); see FED. R QV. P. 56.

% 1d. at 349 (citing Lenoine, 174 F.3d at 634).

6 |d. at 348 (“Were factual disputes exist in an interlocutory appea
asserting qualified immunity, we accept the plaintiffs’ version of the facts as
true.”).



Under the doctrine of qualified inmmunity, “governnent
officials perform ng di scretionary functions generally are shi el ded
fromliability for civil danages insofar as their conduct does not
violate clearly established statutory or constitutional rights of
whi ch a reasonabl e person woul d have known.”” Qualified i munity
IS

an entitlenent not to stand trial or face the
other burdens of litigation, conditioned on

the resolution of the essentially Iegal
gquestion whether the conduct of which the

plaintiff conpl ai ns vi ol at ed clearly
established |aw. The entitlement is an
immunity fromsuit rather than a nere defense
toliability . . . .18

As we recently noted, “[Db]efore this court--or any court--can
adj udicate the nerits” of Plaintiffs’ clains, they “nust overcone
the bar of qualified imunity.”!® Once raised, a plaintiff has the
burden to rebut the qualified immunity defense “by establishing
that the official’s allegedly wongful conduct violated clearly
established law. W do not require that an official denonstrate

that he did not violate clearly established federal rights; our

7 Harlow v. Fitzgerald, 457 U S. 800, 818 (1982); see Thonpson v. Upshur
Co., 245 F.3d 447, 456 (5th GCr. 2001).

® Mtchell v. Forsyth, 472 U S. 511, 526 (1985) (enphasis omtted).

1 Roberts v. City of Shreveport, 397 F.3d 287, 291 (5th CGr. 2005); cf.
Canmi | 0- Robl es v. Hoyos, 151 F.3d 1, 8 (1st Cr. 1998) (“[Clourts are wel | -advi sed
to separate ‘qualified immunity’ analysis from ‘nmerits’ analysis whenever
practicable. In sone circunstances, however, these inquiries overlap. . . .
Since our inquiry into objective |egal reasonableness involves deliberate
i ndi fference, however, we are conpelled to engage the nerits to a greater extent
than is usual.”).



precedent pl aces that burden upon plaintiffs.”20 Qualifiedimmunity
“provides anple protection to all but the plainly inconpetent or
t hose who knowingly violate the law "%
B

Plaintiffs have alleged the violation of the constitutional
right to be free of excessive force under the Fourth Anendnent. 22
Here, Plaintiffs seek to hold Appellants Willace and Shockl ey
liable as supervisors of Hll. Supervi sory officials cannot be
held Iiable under section 1983 for the actions of subordinates,
such as Hill, on any theory of vicarious or respondeat superior
liability.?® Rather, Plaintiffs nust show that the conduct of the
supervi sors denied Davis his constitutional rights.? \Wen, as
here, a plaintiff alleges a failure to train or supervise, “the
plaintiff nust show that: (1) the supervisor either failed to

supervise or train the subordinate official; (2) a causal Ilink

20 Pierce v. Smith, 117 F.3d 866, 71-72 (5th Cir. 1997) (citations and
internal quotation marks onmitted); see also MO endon v. Cty of Colunbia, 305
F.3d 314, 323 (5th Gr. 2002) (en banc) (“Wen a defendant invokes qualified
imunity, the burden is on the plaintiff to denonstrate the inapplicability of
t he defense.”).

2 Malley v. Briggs, 475 U S. 335, 341 (1986).

22 See Saucier v. Katz, 533 U S. 194, 201-02 (2001); see also G ahamv.
Connor, 490 U.S. 386, 397-99 (1989) (describing objective reasonabl eness test for
eval uati ng excessive force clai ns under Fourth Anendnent); Tennessee v. Garner
471 U.S. 1, 7 (1985) (“[T]here can be no question that apprehension by the use
of deadly force is a seizure subject to . . . the Fourth Anendnent”).

2 Gty of Canton v. Harris, 489 U S. 378, 385 (1989); Monell v. Dep’'t of
Soc. Servs., 436 U.S. 658, 691 (1978); Evett v. DETNTFF, 330 F.3d 681, 689 (5th
Cr. 2003); Alton v. Texas A&M Univ., 168 F.3d 196, 201 (5th Cir. 1999)
Thonpkins v. Belt, 828 F.2d 298, 303-04 (5th Gr. 1987).

24 See Evett, 330 F.3d at 689; Thonpkins, 828 F.2d at 304.
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exi sts between the failure to train or supervise and the viol ation
of the plaintiff’s rights; and (3) the failure to train or
supervi se anobunts to deliberate indifference.”?

Wth respect to the third prong, we have on several occasions
reversed a district court’s denial of qualified imunity, persuaded
that support was Jlacking for a <conclusion of deliberate
indifference on the part of a supervisor.? ““IDleliberate
indifference’ is a stringent standard of fault, requiring proof
that a municipal actor disregarded a known or obvi ous consequence
of his action.”? “For an official to act wth deliberate
indi fference, the official nust both be aware of facts from which
the inference could be drawn that a substantial risk of serious
harm exi sts, and he nust also draw the inference.”?® Deliberate
indifference requires a showng of nore than negligence or even

gross negligence.? “Actions and decisions by officials that are

2% Smth v. Brenoettsy, 158 F.3d 908, 911-12 (5th G r. 1998); see Burge v.
St. Tanmany Parish, 336 F.3d 363, 370 (5th Gr. 2003); Cousin v. Snall, 325 F. 3d
627, 637 (5th G r. 2003); Thonpson, 245 F.3d at 459; Doe v. Taylor Indep. Sch.
Dist., 15 F.3d 443, 452-54 & nn.7-8 (5th Cr. 1994) (en banc) (adopting the Cty
of Canton v. Harris, 489 U S. 378 (1989), standard of nunicipal liability--that
is, requiring at |east deliberate indifference--for supervisory liability).

%6 See, e.g., Roberts, 397 F.3d at 292; Evett, 330 F.3d at 689-90; Cozzo,
279 F.3d at 287-88; Gos, 209 F.3d at 436; Doe, 15 F.3d at 457-58; see also
Cousin, 325 F.3d at 637 (affirm ng grant of sumary judgnment based on qualified
i mmunity where evidence is insufficient to create a genuine issue of material
fact as to deliberate indifference of supervisor); Alton, 168 F.3d at 201 (san®e).

27 Board of County Conmrs of Bryan County v. Brown, 520 U.S. 397, 410
(1997) (Bryan County).

22 gmith, 158 F.3d at 912 (internal quotation nmarks and citations onmitted).
2 City of Canton, 489 U. S. at 388; Doe, 15 F.3d at 453.
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merely i nept, erroneous, ineffective, or negligent do not anmount to
deli berate indifference and do not divest officials of qualified
imunity.”3° “To satisfy the deliberate indifference prong, a
plaintiff usually nust denonstrate a pattern of violations and t hat
t he i nadequacy of the training is ‘obvious and obviously likely to
result in a constitutional violation.””3 “[l]t may happen that in
light of the duties assigned to specific officers or enployees the
need for nore or different training is so obvious, and the
i nadequacy so likely to result in the violation of constitutional

rights,” a supervisor m ght reasonably be found to be deliberately
i ndi fferent. 32
C

We are persuaded that there is no material issue on the record
before us with respect to the question of whether Appellants were
deli berately indifferent. Because this case falters on the
requi renent of deliberate indifference, we need not address the
ot her two prongs of supervisory liability.

The district court carefully detailed the evidence that
Plaintiffs relied upon in support of their supervisory liability

cl ai ms:

(1) testinony [regarding SWAT team training
exercises] from Ann Shelton, a fornmer NRHPD

30 Alton, 168 F.3d at 201.
81 Cousin, 325 F.3d at 637 (quoting Thonpson, 245 F.3d at 459).

82 Gty of Canton, 489 U.S. at 390; see Snyder v. Trepagnier, 142 F.3d 791,
798 (5th Gr. 1998).
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SWAT t eam nenber, indicating that Shockl ey and
Wal | ace knew or should have known that Hill
was likely to fire his weapon inappropriately
or illegally;

(2) Shelton’s testinony that prior to the
shoot i ng of Tr oy Davi s, when Hill
intentionally exposed hinself during the
snappi ng of a team photograph at SWAT trai ning
exercise . . . Shockley and Wall ace failed to
t ake adequate di sci plinary action agai nst Hil

(3) evidence that H Il frequently exposed
hi msel f to other nenbers of the NRHPD and, as
a result, had acquired the nicknane “Penie”;

(4) evi dence in HIll's backgr ound
investigation showing H Il had a propensity
for violence; [and]

(5) testinony that Shockley and Wal | ace fail ed
to take any action after receiving a conpl ai nt
fromRandy Cole, a citizen who had been pul | ed
over by H Il for a traffic violation prior to
the shooting death of Troy Davis, [in the
course of which Cole clainmed to Shockl ey and
VWal | ace that] H Il was a “rogue” cop, behaved
“l'tke a psycho” and was “going to Kkil
sonebody. " 33

Even accepted as true and taken as a whol e, the above evi dence
is legally insufficient--and thus not material--to support a
finding of deliberate indifference.

1

%% Davis, No. 4:00-CV-438-Y, at *43-*45 & n.50 (footnotes and citations
omtted, line breaks added). One piece of evidence, the “failure of Shockley or
Wal l ace to take any inmediate disciplinary action against any of the defendant
officers after Ann Shelton's nanepl ate appeared in photographs fromthe crine
scene at the Davises' residence,” id. at *45, has been onitted from our
di scussion. As Appellants correctly point out, it is a non-starter because it
i nvol ves actions after the alleged constitutional violation

12



We are persuaded that these facts do not denonstrate a prior
pattern by H Il of violating constitutional rights by enploying
excessive force. W have stressed that a single incident is
usual ly insufficient to denonstrate deliberate indifference.® In
Cousin v. Small, for exanple, we held that “[t]o succeed on his
claim of failure to train or supervise” the plaintiff nust
denonstrate deliberate indifference, which usually requires a
plaintiff to “denpnstrate a pattern of violations.”3 Simlarly,
in Snyder v. Trepagnier, we held that “proof of a single violent
incident ordinarily is insufficient” for liability.3% Rather, the

“plaintiff nust denonstrate ‘at l|east a pattern of simlar

%4 See, e.g., Cozzo, 279 F.3d at 288; Thonpson, 245 F.3d at 459; Snyder
142 F.3d at 798. Plaintiffs’ attenpt to distinguish the present case as
i nvol ving supervision as opposed to training is unpersuasive. Cainms of
i nadequat e supervi sion and cl ai rs of inadequate training both generally require
that the plaintiff denonstrate a pattern. Burge, 336 F.3d at 370 (proof of
del i berate indifference “generally requires a showing ‘of nore than a single
instance of the lack of training or supervision causing a violation of
constitutional rights'” (quoting Thonpson, 245 F.3d at 459)); accord Cousin, 325
F.3d at 637; cf. Brown v. Bryan County, 219 F.3d 450, 462 (5th Cir. 2000)
(concluding that single decision constituted “deliberate indifference” where
there was “no training (and no supervision)” of the subordinate).

W note that in some instances there nmight be a relevant distinction
between cases involving inadequate hiring and cases involving failure to
supervise or train. See Bryan County, 520 U. S. at 410 (cautioni ng agai nst whol |y
i mporting the reasoning of training cases into the hiring context and noting t hat
“Tulnlike the risk froma particular glaring onm ssionin atraining reginmen, the
risk froma single instance of inadequate screening of an applicant’s background
is not ‘obvious’ in the abstract; rather it depends upon the background of the
applicant”); see also Brown, 219 F.3d at 461 (noting that the Suprene Court in
Bryan County rejected the attenpt to anal ogi ze hiring clains to failure-to-train
cl ai ms “because of the greater predictability of the consequences that flow from
the failure to train an enpl oyee”).

% Cousin, 325 F.3d at 637 (enphasis added).
3 142 F.3d at 798.
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incidents in which the citizens were injured.’”® Nbreover, a
show ng of deliberate indifference requires that the Plaintiffs
“show that the failure to train reflects a ‘deliberate or
‘conscious’ choice to endanger constitutional rights.”3

Prior indications cannot sinply be for any and all “bad” or
unw se acts, but rather nust point to the specific violation in
guestion.®* That is, notice of a pattern of simlar violations is
required. % Wiile the specificity required should not be
exaggerated, our cases require that the prior acts be fairly
simlar towhat ultimately transpired and, in the case of excessive
use of force, that the prior act have involved injury to a third
party.

None of the facts highlighted by the district court indicated

use of excessive force against a third party resulting in injury.

87 1d. at 798-99 (enphasis added) (quoting Rodriguez v. Avita, 871 F.2d
552, 554-55 (5th Gr. 1989))

%8 1d. at 799 (citing City of Canton, 489 U S. at 109).

% |1d. at 798; see also Burge, 336 F.3d at 371 (evidence “not sufficient
to establish deliberate indifference or know edge” that a constitutiona
violation “woul d be a highly Iikely consequence”); cf. Bryan County, 520 U. S. at
412 (holding that a finding of supervisory liability for inadequate screening
“must depend on a finding that this officer was highly likely to inflict the
particular injury suffered by the plaintiff”).

40 See Roberts, 397 F.3d at 294 (rejecting plaintiffs’ proffered pattern
where it required “an excessively high |l evel of generality”).

4 See, e.g., Snyder, 142 F.3d at 798 (“[P]laintiff nust denonstrate at
least a pattern of simlar incidents in which the citizens were injured.”
(internal quotation narks and citation onitted)); see also Gos, 209 F.3d at 435
(noting in hiring case that subordi nate had never “used excessive force agai nst
any third party”).

14



First, while HIl's over-“exposed” photography stunt“*? and his
ear ned ni cknane col |l ectively denonstrate | ack of judgnent, crudity,
and, perhaps illegalities, they do not point to past use of
excessive force.®® Simlarly, the traffic stop,* while perhaps
inproper inits own right, did not involve excessive force with a
deadly weapon resulting in harmto a citizen in a context simlar

to the present case.®

42 The district court found that H Il was suspended for two weeks as a
result of the photography incident. 1d. at *44 n.47.

43 See Roberts, 397 F.3d at 294 (“W do not deny that this evidence appears
to reflect badly on [the subordinate’ s] judgnent, but it proves nothing about
[the subordinate’s] actual use of deadly force in the nuch different context of
this case, nor is it relevant to whether [the supervisor] was on notice that [the
subordi nate] m ght use excessive force when confronted with a speedi ng vehicle
while standing in the street directing traffic.”).

4 The district court recounted that Cole, in his conplaint, stated that
during the traffic stop H Il becane “very angry . . ., pounded on Col e’ s w ndow,
threatened to take himto jail, ordered hi mout of his car, and nmade himl ean up
against the car with his hands behind his back.” Davis, No. 4:00-CV-438-Y, at
*45 n. 50. Col e characterized H Il as a “‘rogue’ cop” who “behaved ‘like a
psycho’ and was ‘going to kill sonebody.’” 1d.

% Cole's traffic stop allegations, even assuming them to be true and
brought to the attention of Shockl ey and Wil l ace, are unsubstantiated. In Gos
v. Gty of Gand Prairie, assessing a claimof deliberate indifference, we noted
t hat al though there was a conplaint that the police officer inproperly drew his
meapgn during a traffic stop, that conplaint had not been sustained. 209 F.3d
at 435.

Anot her court has similarly refused to place nuch weight on such
allegations in considering a municipality’ s section 1983 liability and noted that
“[i]t would be perverse to require that courts exclude allegations of past
wrongdoing in order to protect the rights of defendants, while at the sane tine
demanding that police officials give credence to unsubstantiated conplaints
agai nst individual police officers.” Brooks v. Scheib, 813 F.2d 1191, 1194 (11th
Cir. 1987).

Thil line of thinking is not without merit, helping to guard agai nst
al | owi ng unsubst anti at ed conpl ai nt s--of which, eveninthe absence of w ongdoi ng,
there are likely nmany, especially by those on the receiving end of a traffic
stop--to underm ne the prohibition agai nst coll apsing supervisory liability into
“functionally the respondeat superior regine the Suprene Court has repeatedly
rejected.” Pineda v. Gty of Houston, 291 F.3d 325, 330 (5th Cr. 2002); see
Bryan County, 520 U. S. at 410 (“To prevent nunicipal liability . . . from
col l apsing into respondeat superior liability, a court nust carefully test the
link between the policynmaker’s inadequate decision and the particular injury

15



By conparison, in Roberts v. Cty of Shreveport, we recently
held that a habit of displaying a firearmduring traffic stops does
not constitute a relevant pattern with respect to using deadly
force during atraffic stop.* Here, there is no evidence that Hill
had previously i nproperly displayed his weapon to athird party, or
used excessive force.

Second, Hill’s inappropriate use of his gun during training
is, at first blush, nore troubling. H |l inappropriately fired his
weapon in nock settings apparently nuch |like the scene in which
H Il ultimately shot Davis. However, because it was a training
exercise it is undisputed that no one’s constitutional rights were
violated and that Hi |l never used excessive force against a third
party.

Furthernore, we hesitate in anal yzi ng supervisory liability to
pl ace too nuch enphasis on m stakes during training. W are wary
of creating incentives to conduct |less training so as to mnim ze
the chance that a subordinate will nake a training m stake that can
be used agai nst the supervisor if that subordinate |ater nakes a

m stake in the course of duty. More to the point, in training

alleged.”); cf. Brooks, 813 F.2d at 1193 (“[T] he nunber of conplaints bears no
relation to their validity. . . . [T]here is a |logical explanation as to why a
| arge nunber of conpl aints have been | odged against [the officer]: [he]
patrolled a high crine area [where] experienced ‘custoners’ frequently use
citizens' conplaints as a neans of harassing officers who arrest them?”).

In any case, because there is no evidence that H Il used excessive force
during the traffic stop, even giving the single conplaint full credence, it is
immaterial in the context of the record before us.

46 397 F.3d at 294.
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m stakes are the fodder and *“adequately trained officers
occasional ly make m stakes; the fact that they do says |ittle about
the training programor the | egal basis” for holding a supervisor
liable.* Even if a fact finder were to infer that Hll’'s training
did not stick or that he resisted it, theincidents intraining did
not effect a violation of a third party’s rights. On this record,
Appel I ants cannot be deened deliberately indifferent by failing to
supervise or train differently.

Third, as to the background report indicating that H Il “cones
off too aggressive at tines,” there is no evidence to suggest that
ei ther Wall ace or Shockl ey was aware of it, and the district court
did not inpute knowl edge of the report to either of them

Finally, the facts here stand in stark contrast to those in a
case |li ke Cam | o-Robles v. Hoyos where the First Crcuit affirnmed
t he deni al of qualified immunity for police supervisory officials.?*
In Cam | o-Robles, the court recounted a subordinate officer’s

service record, termng it “a career to make St. Sebastian weep.”*°

47 Cty of Canton, 489 U S. at 391.

48 See Smith, 158 F.3d at 912 (“[T]he official nmust . . . be aware of facts
fromwhich the inference could be drawn that a substantial risk of serious harm
exists . . . .” (internal quotation marks and citations omtted)); see also

Wassumv. City of Bellaire, 861 F.2d 453, 456-57 (5th Cr. 1988).

Mor eover, were we to anal yze the evidence in the report in a manner simlar
to a deficient hiring case, it would fall short of the stringent standard for
such cases. See Bryan County, 520 U.S. at 410; G os, 209 F.3d at 436; Aguillard
v. McCGowen, 207 F.3d 226 (5th Gr. 2000).

49 151 F. 3d at 14-15.
5 1d. at 4.
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The subordi nate had a known hi story of assaulting his wi fe, holding
hostages at gunpoint at the police station, assaulting another
civilian, and shooting two | aw abi di ng nei ghbor hood resi dents (one
of themdied).% 1In light of this background, the court held that
qualified imunity was properly denied to police supervisors who
had rearnmed and hel ped put this officer back to work, at which
poi nt another incident predictably occurred. The present case,
| acking a pattern of excessive force against a third party, falls
far short of the subordinate’s “career” in Caml o-Robl es. *?

In sum there is no conduct fromwhich it could be reasonably
concl uded that these supervisors nade a deliberate or conscious
choi ce to endanger constitutional rights.

2

W do not suggest that a single incident, as opposed to a
pattern of violations, can never suffice to denonstrate deli berate
i ndi fference. >3 It is true that there is a so-called “single

i nci dent exception,” but it is inherently “a narrow one, and one

8 1d. at 5, 14-15. The court noted that “[h]is record reflects numerous
di sciplinary infractions invol ving viol ent and/ or threateni ng behavi or--we count
at | east ei ghteen--many of which entail ed unwarrant ed brandi shi ng of his weapon.”
Id. at 5.

52 W also note that we have never adopted the First Circuit’'s test for
del i berate indi fference, which the district court followed. See Davis, No. 4:00-
CV-438-Y, at *42 (“' To denonstrate deliberate indifference a plaintiff nust show
(1) a grave risk of harm (2) the defendant’s actual or constructive know edge
of that risk, and (3) his failure to take easily avail able measures to address
the risk.”” (quoting Cam|o-Robles, 151 F.3d at 7)).

58 See Brown, 219 F.3d at 462.

18



that we have been reluctant to expand.”?® “To rely on this
exception, a plaintiff nust prove that the ‘highly predictable’
consequence of a failure to train would result in the specific
injury suffered, and that the failure to train represented the
‘moving force’ behind the constitutional violation.”5% Hill's
hi story does not fall within this exception.

W did find a single incident to suffice in Brown v. Bryan
County, concluding that there was an utter failure to train and
supervise.> W |ater observed that we found liability in Brown for
a single incident when the county “failed to provide any training
or supervision for a young, inexperienced officer with a record of
reckl essness,” while also noting that “there is a difference
between a conplete failureto train, asin [Brown v. Bryan County],
and a failure to train in one limted area.”®

In contrast, here, there was training and Plaintiffs have not
shown that those training sessions were so deficient as to

constitute deliberate indifference. The training sessions were in

54 Burge, 336 F.3d at 373 (citing Pineda, 291 F.3d at 334-35); see Gabriel
v. Cty of Plano, 202 F.3d 741, 745 (5th Gr. 2000) (“We have consistently
rej ected application of the single incident exception and have noted that ‘ proof
of a single violent incident ordinarily is insufficient to hold a nunicipality
liable for inadequate training.’” (quoting Snyder v. Trepagnier, 142 F.3d 791
798 (5th Gr.1998))); see also Conner v. Travis County, 209 F.3d 794, 797 (5th
Cir. 2000).

% Roberts, 397 F.3d at 295 (quoting Brown, 219 F.3d at 461).

%6 219 F.3d at 462.

57 Cozzo, 279 F.3d at 288 (internal quotation marks and citations onitted)
(enphasi s added in Cozzo); see al so Roberts, 397 F.3d at 295-96 (di stinguishing
Brown v. Bryan County).
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fact right on point, albeit a trier of fact mght conclude not
conpletely successful with HIl. 1t is not enough to say that nore
or different training or supervision would have prevented the
result of the ill-fated raid.®®
\Y

W are persuaded that qualified imunity should have been
granted to Shockley and Wall ace and we nust reverse the decision
not to do so.

REVERSED.

%8 See City of Canton, 489 U S. at 392 (“In virtually every instance where
a person has had his or her constitutional rights violated by a city enpl oyee,
a 8§ 1983 plaintiff will be able to point to something the city ‘coul d have done
to prevent the unfortunate incident.”); see also Roberts, 397 F.3d at 293
(“IMere proof that the injury could have been prevented if the officer had
recei ved better or additional training cannot, without nore, support liability.”).
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