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E. GRADY JOLLY, G rcuit Judge:

Manuel Flores-Ledezma (“Flores”), an alien convicted of an
aggravated felony who is not a |egal permanent resident of the
United States (“non-LPR’), was renoved to Mexico pursuant to
expedited renoval proceedings under INA 8§ 238(b), 8 US C 8§
1228(b).* Flores petitions this court for review of his renoval
order, challenging the Attorney CGeneral’s statutory discretion to
choose bet ween expedi ted renoval proceedi ngs, under whi ch a non-LPR
is prohibited from seeking hardship relief, and general renpbva

proceedi ngs as viol ative of the guarantee of equal protection found

1As is customary, we will refer to statutory sections in the
I mm gration and Nationality Act (“INA’) by their INAcitation. The
corresponding citation in the United States Code wll only appear

when the statutory section is first cited.



inthe Fifth Arendnent’s Due Process Cl ause. Because there exists
arational basis for the Attorney General’s exercise of discretion,
we find no violation of the Fifth Anendnent. Accordingly, Flores’s
petition for review is DEN ED.
I

Flores is a native and citizen of Mexico who entered the
United States without inspection in or about 1995. I n February
1999, Flores was convicted in Texas state court of an aggravated
felony.?2 Flores’s crimnal conviction cane to the attention of the
| nmigration and Naturalization Service (“INS")2 during the course
of Flores’s attenpt to adjust his status on the basis of his
marriage to a United States citizen.

I n August 2003, the INS issued to Flores a Notice of Intent to
| ssue a Final Adm nistrative Renoval Order pursuant to | NA § 238(b)
(expedited renpoval ). The Notice charged that Flores was renovabl e
under INA 8 237(a)(2)(A)(iii), 8 U S.C. 8§ 1227(a)(2)(A(iii), for

havi ng been convicted of an aggravated felony as defined in INA §

°Fl ores concedes that his <conviction is considered an
aggravat ed fel ony under the | NA

3As of March 1, 2003, the INS ceased to exist and its
functions were transferred to the Departnent of Honel and Security
(“DHS"). See Honel and Security Act of 2002, Pub. L. No. 107-296,
88 441, 451, 471, 116 Stat. 2135 (Nov. 25, 2002). Authority over
adm nistrative renoval proceedings now resides with the DHS,
specifically wth the Bureau of Imm gration and Custons
Enforcenment. See Peters v. Ashcroft, 383 F.3d 302, 304 n.1 (5th
Cr. 2004). Mostly out of habit, but also for ease of readi ng, we
refer tothe INSin this opinion rather than the assorted acronyns
of the DHS divisions responsible for immgration matters.
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101(a)(43)(F), 8 U.S.C. §8 1101(a)(43)(F). Flores was provided wth
ten cal endar days to respond to these charges in witing.

On Septenber 12, Flores’s counsel sent a letter to the INS
formally contesting the charges. Counsel further requested that
Fl ores be placed in “general” renoval proceedi ngs under | NA § 240,
8 US C 8§ 1229a. Flores asserted that he was eligible to apply
for discretionary adjustnent of status to that of an LPR under | NA
§ 245, 8 U.S.C. 8 1255, with a discretionary “hardshi p” wai ver of
his inadmssibility for his crimnal offense pursuant to INA §
212(h), 8 U.S.C. 8§ 1182(h). Such discretionary relief is not
avai l able to individual s placed i n expedited proceedi ngs under | NA
§ 238.1

On Septenber 25, the INS informed Flores that expedited
renoval proceedi ngs were appropriate, and the INS issued its Final
Adm ni strative Renoval Order, finding that Fl ores was deportabl e as
charged and ordering that he be renoved fromthe United States to
Mexi co. One day | ater, Flores’s counsel, apparently unaware of the
INS' s final order, again requested that Fl ores be placed i n general
renoval proceedi ngs.

On Cctober 16, Flores filed a petition for reviewof the INS s
final order in this court. Fl ores was renoved from the United

States to Mexico on COctober 21, 2003.

‘Anot her notable difference between expedited and general
renoval proceedings is that expedited renoval proceedings are
adm ni strative proceedi ngs whereas general renoval proceedings are
before an inmm gration judge. |NA 88 238(c)(2), 240.
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I
A

W begin by reciting the statutory schene challenged by
Flores. The statutes are clear: any alien who has commtted an
aggravated felony at any tine after adm ssion is deportable. INA §
237(a)(2) (A (iii). A non-LPR who is deportable under INA 8§
237(a)(2) (A (iii) may be subject to the issuance of a renoval order
under either INA 8 238 or INA 8§ 240. |INA § 238(b). The Attorney
Ceneral has discretion to determ ne under which set of procedures
t he renoval order is issued. |1d.

Aliens placed in general renoval proceedings under 8§ 240 are
eligible for di scretionary adjustnent of status with a
di scretionary wai ver based on hardship to the alien’s United States
citizen or legal permanent resident famly nenbers. |[|INA § 245, 8
U.S.C. § 1255 (adjustnent of status); INA 8 212(h)(1)(B)(hardship
wai ver).® Aliens placed in expedited renoval proceedi ngs, however,
are not “eligible for any relief from renoval that the Attorney
Ceneral may grant in the Attorney General’s discretion.” |INA §
238(b)(5). Flores concedes that the expedited renoval proceedings

conport with m ninun standards of due process; he only argues that

Al though on its face the hardship waiver found in INA 8§
212(h)(1)(B) is only applicable to inadm ssible aliens, in practice
the waiver is also available to deportable aliens. See Jankowski -
Burczyk, 291 F.3d 172, 175 & n.1-2 (2d Gr. 2002). I NA 8
242(a)(2)(B)(i), 8 U S.C 8§ 1252(a)(2)(B)(i), also evidences this
applicability by noting 8 212(h) denials of discretionary relief in
its provision precluding judicial review of orders of renoval.
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the Attorney Ceneral’s unfettered discretion in choosing the
proceedings results in an equal protection violation because
simlarly situated individuals are treated differently.
B

Before we proceed to the nerits of Flores’s claim we nust
exam ne the jurisdiction of our court to consider Flores’s petition
for review. Although both parties agree that we have jurisdiction,
they assert different bases for that jurisdiction. Flores states
in his brief that this court has habeas corpus jurisdiction to hear
his petition under 28 U. S.C. 8§ 2241, and the Governnent states that
this court’s jurisdiction is based on INA § 238(b)(3), which
provides that the alien has an “opportunity to apply for judicial
review under section 1252 [INA § 242] of this title.” |INA § 242
defines the jurisdiction of this court largely by defining where
jurisdiction does not exist.

Flores has filed a tinmely petition for review which is not
nmoot ed by his subsequent renpoval fromthe United States. Alwan v.

Ashcroft, 388 F.3d 507, 510-11 (5th Cr. 2004). Qur jurisdiction

’Flores filed his petition within 30 days of the date of the
final order of renoval as required by INA § 242(b)(1). Although
this court has not before directly spoken to this issue, the fact
that the INS s notice to Flores advised him that he could seek
judicial reviewof the order by filing a petition for revieww thin
14 calendar days after the date the final order was issued
(presumably the 14-day waiting period for deportation prescribed by
I NA 8 238(b)(3)) does not alter the statutory grant of 30 days to
file a petition for reviewin INA 8§ 242(b)(1).
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to review orders from expedited renoval proceedings is defined by
INA 8 242(a)(2)(0O):

Notwi t hst andi ng any other provision of |[|aw
(statutory or nonstatutory) . . . no court
shall have jurisdiction to review any final
order of renoval against an alien who is
renovable by reason of having conmtted a
crimnal offense covered [in various sections
of this title].

Despite the sweeping |anguage of this prohibition on judicial
review, this provision was recently anended by the REAL | D Act of
2005, Pub. L. No. 109-13, 119 Stat. 231, sec. 106(a)(1)(A(iii), to
clarify that nothing in the above | anguage

shall be construed as precluding review of

constitutional <clainms or questions of |aw

rai sed upon a petition for review filed with

an appropriate court of appeals in accordance

with this section.
I NA 8§ 242(a)(2) (D). This anendnent to the INA certainly preserves,
i f not expands, our settled case |lawin which we have found that we

have jurisdiction to consider “substantial constitutional clains”.

See Assad v. Ashcroft, 378 F.3d 471, 475 (5th Cr. 2004); Bal ogun

v. Ashcroft, 270 F.3d 274, 278 n.11 (5th Cr. 2001).

W are simlarly not deprived of jurisdiction over Flores's
petition for reviewin this case by INA § 242(g), which prohibits
courts from havi ng

jurisdiction to hear any cause or claimby or
on behalf of any alien arising from the
deci sion or action by the Attorney Ceneral to
commence proceedi ngs, adjudicate cases, or
execut e renoval orders agai nst any al i en under
this chapter.



Flores is not sinply challenging the discretionary decision of the
Attorney CGeneral to commence renoval proceedi ngs or execute renoval
orders, but rather he challenges the constitutionality of the
statutory schene allow ng for such discretion. The vehicle for
this constitutional challenge is his challenge to the resulting
final renoval order. |In considering this jurisdictional bar, the
Suprene Court has noted that its purpose is to exclude from “non-
final order judicial review certain decisions and actions of the

Attorney General. See Reno v. Anerican-Arab Anti-Discrimnation

Comm, 525 U S 471, 483 (1999); see also Requena-Rodriguez V.

Pasquarell, 190 F.3d 299, 303-04 (5th Cr. 1999) (noting in a
habeas case that 8§ 242(g) does not preclude a challenge to a final

deportation order); Jinenez-Angeles v. Ashcroft, 291 F. 3d 594, 599

(9th Gr. 2002) (jurisdictional bar is to be construed narrow y and
does not preclude the court from ruling on constitutional

chal | enges to deportation procedures); Chainski v. Ziglar, 278 F. 3d

718, 721 (7th Gr. 2002) (a rare case that presents a substantia
constitutional issue or bizarre mscarriage of justice is an
exception to 8 242(g) jurisdictional bar). Squarely addressing
this issue for the first time, we conclude that | NA § 242(g) does
not preclude us fromconsidering Flores’s challenge to his renoval
order on constitutional grounds.

Because Flores raises a constitutional question in his
petition for review, none of the jurisdiction-stripping provisions
in the INA deprive this court of its jurisdiction to consider
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Flores’s petition for review. Accordingly, we have jurisdictionto
proceed to the nerits of Flores's petition.’
C

Finding that we have jurisdiction, we nowturn to the nerits
of Flores’s equal protection challenge under the Fifth Amendnent to
the Attorney General’s discretion to initiate expedited renova
proceedi ngs agai nst non-LPRs convi cted of aggravated fel onies.

Both parties agree that the discretion afforded the Attorney
Ceneral need only neet the standards applied under rational basis

review. See Bolling v. Sharpe, 347 U S. 497 (1954). The Suprene

Court has held that “a classification neither invol ving fundanent al

rights nor proceedi ngs along suspect lines is accorded a strong

presunption of validity”. Heller v. Doe, 509 U S. 312, 319 (1993).
It is unquestioned that the Attorney CGeneral’s discretion does not
i nvol ve fundanental rights or a classification along suspect |ines
and, therefore, this statutory schene nust be “uphel d agai nst equal
protection challenge if there is any reasonably conceivable state
of facts that «could provide a rational basis for the
classification.” 1d. at 320. Gven the “need for special judicial

deference to congressional policy choices in the inmgration

‘Because we find that we have jurisdiction to review Flores’s
petition under the INA, we need not consider Flores’ s contention
that this court has habeas jurisdiction under 28 U S.C. § 2241.
Moreover, the recent amendnents to INA 8 242 by the REAL ID Act
rai se the questi on whet her habeas continues to provide a basis for
this court’s jurisdiction. Thereis no call for us to address this
guestion today, however.



context”, “afacially legitimte and bona fide reason” will satisfy

the rational basis test. Requena- Rodri quez, 190 F.3d at 309

(internal citations omtted).

Flores asserts that the unfettered discretion giving the
Attorney GCeneral the power to choose between expedited renova
proceedi ngs and general renoval proceedings violates equal
protection because no rational reason exists for the Attorney
Ceneral’s ability to draw a distinction between simlarly situated
non- LPRs. The Gover nnent counters that the chall enged
“classification” amounts to prosecutorial discretion, whichis al
but i mmune fromchall enge unl ess tai nted by determ nati ons nade on
the basis of a suspect class. In the immgration context, the
Suprene Court has noted that an alien unlawfully in the United
States generally “has no constitutional right to assert selective

enforcenent as a defense against his deportation.” Anerican-Arab

Anti-Discrimnation Conm, 525 U. S. at 488. Beyond the i mm gration

context, the Suprenme Court has uphel d prosecutorial choice agai nst
equal protection and due process chal | enges when t he gover nnent has
discretion to prosecute under either of two provisions, one of

whi ch has harsher consequences than the other. United States v.

Bat chel der, 442 U. S. 114, 123-25 (1979). The Governnent’ s argunment
|l ogically urges that an exercise of discretion that bars an alien
fromapplying for wholly discretionary relief cannot constitute an

equal protection violation.



Mor eover, the Governnent argues that a rational basis exists
for extending the Attorney General such discretion. Specifically,
the Governnent points out that non-LPRs include many persons who
could rationally be granted special deference and courtesy under
the imm gration | aws: anbassadors, di pl omats, enpl oyees of foreign
governnents, journalists, schol ars, teachers, and professors, anong
ot hers. The Second Circuit recognized this, noting that “[i]n
granting 8 212(h) discretion to the Attorney CGeneral, Congress may
rational |l y have consi dered that the Attorney General woul d exerci se
the discretion to grant waivers rationally for reasons of state,
policy, courtesy, or comty, not toillegal aliens of the crimnal

class.” Jankowski-Burczyk, 291 F.3d at 180. The Governnent al so

contends that the Attorney Ceneral’s ability to put non-LPRs into
expedi ted renoval proceedings helps to equalize their situation
wth that of LPRs convicted of aggravated felonies, who are
categorically barred fronm seeking a hardship waiver. See INA 8

212(h). ®

8The Governnment al so asserts that Flores cannot bring a claim
under the equal protection conponent of the Fifth Arendnent’ s Due
Process C ause because Flores has no liberty or property interest
in discretionary relief. This court has never directly addressed
whet her such an interest is required for a Fifth Arendnent equal
protection claim although we have suggested that such an interest
is required. See, e.qg., Requena-Rodriguez, 190 F.3d at 309 n. 34.
We have al so i ndicated that “due process does not al ways require of
t he federal governnent what equal protection would of the states.”
Rodriguez-Silva v. |I.NS., 242 F.3d 243, 247 (5th GCr. 2001)
(citing Hanpton v. Mow Sun Wong, 426 U. S. 88 (1976)). W do not
need to reach this question, however, because regardl ess of whet her
Flores is required to denonstrate a |liberty or property interest in
discretionary relief, he has failed to establish an equal
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Al t hough we decline at this juncture to equate the Attorney
Ceneral’s discretion to choose which proceeding a non-LPR w ||
receive with prosecutorial discretion, it is fully convincing that
t he Governnent has highlighted a rational basis for the Attorney
Ceneral s exercise of such discretion. Because a legitimte and
bona fide reason exists for the Attorney General to choose whet her
LPRs will be placed in expedited rather than general renoval
proceedi ngs, the equal protection conponent of the Fifth
Amendnent’ s Due Process C ause is not viol ated.

1]

For the foregoing reasons, Flores’ s petition for reviewof his

final order of renoval is

DENI ED.

protection violation under the Fifth Arendnent.
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