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KING Chief Judge:

Plaintiff Amanda May sued her enpl oyer Higbee Co. (d/b/a
Dillard s) and a supervisor for enploynent discrimnation under
Title VII. The defendants noved to conpel arbitration and to
stay the judicial proceedings. The district court denied the
nmotion, ruling that May had not assented to her enployer’s

arbitration program Concluding that the district court should



have ordered arbitration pursuant to the parties’ binding
agreement, we reverse.
| . FACTUAL AND PROCEDURAL BACKGROUND

May began working at a Dillard’ s departnent store in June
1990, and she later rose to becone the sal es nanager of the
store’s nen’s departnent. My alleges that she was qualified to
be pronoted to hi gher managerial positions but was repeatedly
passed over in favor of male enployees. The particul ar
enpl oynent action that precipitated this |lawsuit occurred in
March 2002, when May was denied a pronotion to the position of
assi stant store manager. According to May, her supervisor,
Wlliam Carr, refused to pronote May into higher-Ilevel managenent
positions because she was a wonman and a nother. May filed suit
inthe district court in June 2002, claimng that Dillard s and
Carr had discrimnated agai nst her on the basis of her sex in
violation of Title VII, 42 U.S.C. §8 2000e et seq. (2000).

The defendants later filed a notion to conpel arbitration
and to stay the judicial proceedings. The notion was based on
the fact that, in June 2001, the conpany had instituted a
conpul sory arbitration programfor nost enpl oynent-rel ated
di sputes. My admts to receiving two docunents relating to the
arbitration program One docunent, titled “Rules of Arbitration”
(the “Rules”), states that both the conpany and the enpl oyee

“agree that the procedures provided in these Rules wll be the



sol e nethod used to resolve any covered di spute arising between
them” The Rules go on to list enploynent discrimnation clains
as anong the covered disputes. Although the Rules state that
they apply to disputes that arise between enpl oyees and “the
Conpany,” the |last page of the docunent defines “the Conpany”
broadly, so that the termincludes the corporate entity and its
managers and enpl oyees, such as Carr.

The second docunent that May received was a one-page form
titled “Acknow edgnment of Receipt of Rules for Arbitration” (the
“Acknow edgnent Forni). The Acknow edgnent Form i ncl uded the
follow ng I anguage in readily |egible type:

Effective imediately, all enployees . . . shall be

subject to the RULES OF ARBITRATION (the “Rules”)

descri bed bel ow. Enpl oyees are deened to have agreed to
the provisions of the Rules by virtue of accepting
enpl oynent wi th the Conpany and/ or conti nui ng enpl oynent

t herew t h.

Bel ow t hi s paragraph, and i nmedi ately above the signature |ine,
was text stating that “I acknow edge recei pt of the agreenent to
arbitrate certain clains and rules of arbitration.” My admts
t hat she signed such an Acknowl edgnent Form?! As a supervisory

enpl oyee, May was al so involved in distributing the docunents to

| ower -1 evel enployees and in obtaining their signatures.

. The actual formthat May signed could not be located in
her personnel file and was not submtted in support of the
def endants’ notion. Nonetheless, May admtted in her deposition
that she signed a docunent titled “Acknow edgnment of Receipt of
Rules for Arbitration,” and she did not offer any evidence
suggesting that the formshe signed differed fromthe exanpl es of
t he Acknowl edgnent Form that appear in the record.
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May filed a response to the defendants’ notion, in which she

clainmed, inter alia, that she had not actually agreed to

arbitrate but had instead only acknow edged that she had received
certain docunents. Her response further stated that Carr had
told her that arbitration would be optional for enployees |ike
her and had al so told her that the Acknow edgnent Form only

i ndi cated that she had received the Rules, nothing nore.

The district court denied the defendants’ notion in a
written opinion and order dated August 26, 2003. The court
agreed with May that there was no binding agreenent to arbitrate
because May never assented to be bound by the conpany’s
arbitration procedures. Wile noting that parol evidence is
generally inadm ssible to vary the terns of a witten contract,
the district court concluded that parol evidence was allowable in
this case because the acknow edgnent form was anbi guous. The
formwas anbi guous, in the district court’s view, because it was
internally inconsistent: The title of the formand the text
i mredi ately above the signature line stated only that My
acknow edged receiving the Rules, but the | anguage in the body of
the form (I anguage that we quoted above) stated that May agreed
to be bound by the Rules. To resolve the anbiguity regarding
what May had agreed to, the district court |ooked to May’s
evi dence about Carr’s contenporaneous statenents. Since the
def endants had not denied May' s account of Carr’s statenents, the
district court credited May' s evidence and concl uded that May had
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not agreed to conpul sory arbitration. The court further held
that the defendants’ notion to conpel arbitration should be
deni ed because an anbi guous agreenent shoul d be construed agai nst
its drafter, here Dillard s.

The defendants tinely filed a notice of appeal and, on the
sane day, also filed a notion to certify the district court’s
decision for interlocutory appeal under 28 U S.C. 8§ 1292(b).?
The district court denied the notion to certify an interlocutory
appeal. The defendants have argued that the notion to certify
was unnecessary and was undertaken only out of caution, since
(according to the defendants) they can pursue an interlocutory
appeal as of right under 9 U.S.C. § 16(a)(1).® My has filed a

notion to dismss the appeal for want of appellate jurisdiction.*

2 28 U.S.C. 8 1292(b) provides, in pertinent part:

When a district judge, in making in a civil
action an order not otherw se appeal able under this
section, shall be of the opinion that such order
i nvolves a controlling question of law as to which
there i s substantial ground for difference of opinion
and that an immediate appeal from the order nmay
materially advance the ultimate term nation of the
litigation, he shall so state in witing in such
order.

3 The defendants took the sane position below, witing in
their notion to certify an appeal that certification was sought
only as a precautionary neasure.

4 May also filed a notion to supplenent the record on
appeal with certain discovery materials that were not presented
to the district court. Odinarily, we will not permt a litigant
to supplenment the record wwth material that was not before the
district court. See Peoples Nat’'|l Bank v. Conptroller of the
Currency, 362 F.3d 333, 338 n.3 (5th Cr. 2004). My’'s notion
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1. APPELLATE JURI SDI CTI ON

Per haps the nost hotly contested issue in this case is the
t hreshol d question of whether we have jurisdiction to entertain
this appeal. The defendants do not contend that the district
court’s decision to deny their arbitration notion is a decision
that would ordinarily be appealable as a final order. The
def endants do point out, however, that Congress has expressly
aut horized us to hear certain arbitration-related interlocutory
appeals. The jurisdictional statute provides, in relevant part:

(a) An _appeal may be taken from-

(1) an order--

(A) refusing a stay of any action under
section 3 of this title,?®

provi des no explanation for why the itens were not presented
below, and in any event we do not find themrelevant to our
di sposition of the case. W wll therefore deny the notion.

In addition, the defendants filed a notion to certify
certain questions to the M ssissippi Suprene Court. W find,
however, that we are able to dispose of this case in a manner
that does not inplicate any unsettl ed questions of state |aw that
woul d justify certification.

5 Section 3, which concerns stays of judicial proceedings
pending arbitration, provides as foll ows:

| f any suit or proceedi ng be brought in any of the
courts of the United States upon any issue referable to
arbitration under an agreenent in witing for such
arbitration, the court in which such suit is pending,
upon bei ng satisfied that the i ssue involved in such suit
or proceeding is referable to arbitration under such an
agreenent, shall on application of one of the parties
stay the trial of the action
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(B) denying a petition under section 4 of
this title to order arbitration to
proceed, ©

(3) a final decision wth respect to an
arbitration that is subject to this title.

(b) Except as otherw se provided in section 1292(b) of
title 28, an appeal may not be taken from an
interlocutory order--

(1) granting a stay of any action under section 3
of this title;

(2) directing arbitration to proceed under section
4 of this title .

9 US.C 8 16 (2000) (enphasis added). Enacted in 1988, section
16 reinforces the congressional policy in favor of arbitration by
maki ng anti-arbitration decisions w dely appeal abl e even when

interlocutory, but making pro-arbitration decisions generally not

appeal able unless final.” See Geen Tree Fin. Corp.-Ala. v.

Randol ph, 531 U. S. 79, 86 (2000); Forsythe Int’'l, S.A v. G bbs

6 Section 4, which involves requests to conpel
arbitration, provides as foll ows:

A party aggrieved by the alleged failure, neglect,
or refusal of another to arbitrate under a witten
agreenent for arbitration nmay petition any United States
district court which, save for such agreenent, woul d have
jurisdiction under title 28, in a civil action or in
admralty of the subject matter of a suit arising out of
the controversy between the parties, for an order
directing that such arbitration proceed in the nmanner
provided for in such agreenent.

! Section 16 was originally nunbered § 15, but it was
renunbered in 1990.



Ol Co. of Tex., 915 F.2d 1017, 1020 (5th Gr. 1990); 19 JAVES Wx

MOORE ET AL., MoORE' S FEDERAL PrRACTICE § 201. 31[ 3] (3d ed. 2004).

The defendants noved the district court to conpe
arbitration and stay the judicial proceedings under 9 U S.C. 88 3
and 4, but the district court denied their notion. That deni al
is the type of decision for which 8 16(a)(1) would appear to
confer the right to bring an interlocutory appeal. But My
contends that the district court’s decision is not imediately
appeal able, via 8§ 16(a)(1) or otherw se, and she cites in support

of her view the recent decision of this court in Cerveceria

Cuauht enbc Moctezuma S. A. de C. V. v. ©Mntana Beverage Co., 330

F.3d 284 (5th G r. 2003) (per curiam

The parties in Cerveceria had entered into a distributorship
agreenent. The contract did not contain an arbitration clause,
though it did incorporate by reference the entirety of the Texas
Beer Industry Fair Dealing Law (BIFDL), TeEx. ALco. Bev. CoDE ANN
88 102.71-.81 (Vernon 1995). One particular section of the BIFDL
provides that certain disputes “may, at the option of either
[party]” be submtted to an arbitration panel. A dispute |ed one
of the parties to file suit in the district court, and in
response the other party noved the district court to stay the
proceedi ngs and conpel arbitration under 9 U S.C. 88 3 and 4.
The district court refused, finding that there was no bi ndi ng
agreenent to arbitrate. This court agreed that there was no
bi ndi ng agreenent to arbitrate; the court concluded, noreover,
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that the absence of any such agreenent deprived the court of
appellate jurisdiction to entertain the interlocutory appeal.
330 F. 3d at 287.

Cerveceria was an exceptional case. It appears that there

is only one other published decision of this court that has
di sm ssed an appeal of an anti-arbitration ruling for failure to
satisfy the requisites of 8§ 16(a)(1). That case was Adans V.

Ceorgia Gulf Corp., 237 F.3d 538 (5th Cr. 2001) (per curianm), in

whi ch a personal -injury plaintiff who was undi sputedly not a
signatory to any arbitration agreenent sought a stay of
[itigation pursuant to 9 U S.C. 8§ 3, relying on an arbitration
agreenent entered into between the defendant and the defendant’s
insurer. The district court denied the plaintiff’s request for a
stay, and the plaintiff appealed. W held that 8 3's nandatory
stay was unavailable to the plaintiff, as he was plainly not a
party to the arbitration agreenent. 1d. at 540-41. Since § 3
was i napplicable, we further reasoned that the plaintiff could
not avail hinself of 8§ 16’s right to an interlocutory appeal of
the district court’s order, and we accordingly dism ssed the

appeal for want of jurisdiction. 1d. at 541-42; accord DSMC I nc.

v. Convera Corp., 349 F.3d 679, 684-85 (D.C. Cr. 2003).8

8 We observe that our cases have not uniformy endorsed
Adans’ s view regardi ng whether 8 3's mandatory stay provision is
avai lable in such a case. In HIlIl v. GE Power Sys., Inc., 282

F.3d 343 (5th G r. 2002), we noted that 8 3 generally applies
only as between parties to an arbitration agreenent, but we
nonet hel ess held that a defendant who was not a party to an
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We conclude that the instant case provides no occasion to
deviate fromthe general, congressionally mandated rul e that
anti-arbitration decisions are i nmedi ately appeal abl e under

8 16(a)(1). In particular, unlike the situation in Cerveceria,

here the proponents of arbitration have produced docunents, which
the plaintiff admts she signed, that purport to be an agreenent
between the parties to arbitrate their dispute. The district
court sinply ruled that the docunents, due to a purported | ack of
mut ual assent, did not constitute a binding agreenent as a matter

of state law. In Cerveceria, by contrast, the proponent of

arbitration could point to nothing nore than a general cross-
reference to a state code, which code itself did not even
contenpl ate mandatory arbitration of the parties’ dispute. 330
F.3d at 286-87. To be sure, a party cannot conjure up
interlocutory appellate jurisdiction nerely by incanting the
words “arbitration agreenent.” Thus, there may well be cases in

which an attenpt to conpel arbitration is so neritless that it

arbitration agreenent could invoke 8 3's nmandatory stay in
certain cases in which the plaintiff’s clains against that

def endant were inseparable fromthe plaintiff’s clains against a
defendant with whomthe plaintiff had entered into a binding
arbitration agreenent. 1d. at 346-48. Hill also specifically
addressed the issue of appellate jurisdiction and held that the
non-si gnatory defendant could use 8 16(a)(1l) to bring an appeal .
Id. at 348. As the arbitration agreenent at issue in today’'s
case explicitly covers May's clains against Carr, as well as her
clains against Dillard s, we have no occasion to resol ve any

di sharnony in our circuit’s cases regarding the rights of
litigants who are not actually parties to an arbitration
agreement .
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fails to trigger the advantages of the statute authorizing the
interlocutory appeal. But any such cases would be the exception,
the rare exception, and today’s case--which allows an appeal of
the denial of a notion nade under 9 U.S.C. 88 3 and 4--represents
the rule that Congress created by enacting 9 U S.C. 8§ 16(a)(1).

Al t hough the circunstances of today’'s case are very
different fromthe unusual situation in Cerveceria, My

nonet hel ess directs us to certain broad | anguage in Cerveceria

that seens to suggest that our appellate jurisdiction under 8§ 16

turns wholly on whether the district court thought that the

parties had entered into a clear, binding agreenent to arbitrate.
See 330 F.3d at 286-87.° That is, we would lack jurisdiction to
review the district court’s denial of a notion to conpel

arbitration except in cases where the district court determ nes

that there is a clear agreenent to arbitrate but denies the

motion for sonme other reason. Wether that is what Cerveceria is

saying is at |east doubtful; it does not cite any authority for
such a proposition, and indeed such a view would conflict with
prior decisions of this circuit, as well as the text of the
statute authorizing interlocutory appeals. The law of this

circuit has |long been that the question whether the parties have

o Despite this | anguage, Cerveceria still in fact
reviewed the nmerits of the district court’s decision that there
was no agreenent to arbitrate, albeit as a round-about way to
determ ne whet her there was appellate jurisdiction. See 330 F.3d
at 286.

11



entered into a binding agreenent to arbitrate is one of the
inquiries that we undertake in an interlocutory appeal of the

denial of a notion to conpel arbitration. See, e.q., Am

Heritage Life Ins. Co. v. Lang, 321 F.3d 533, 536-39 (5th Gr

2003) (noting jurisdiction under 8 16(a)(1l) and proceeding to
consi der whether the parties had entered into a valid arbitration

agreenent); Chailland v. Brown & Root, Inc., 45 F.3d 947, 949 &

n.5 (5th Cr. 1995) (invoking jurisdiction under 8 16(a)(1)
despite the court’s subsequent conclusion that there was no

agreenent to arbitrate); Tays v. Covenant Life Ins. Co., 964 F.2d

501 (5th Gr. 1992) (exercising interlocutory jurisdiction and
ruling on whether the defendant was a party to an agreenent to

arbitrate).® Cerveceria could not overrul e those deci sions.

United States v. Walker, 302 F.3d 322, 325 (5th Cr. 2002). 1In

I'ight of the preexisting authority, we cannot and do not accept

10 May’'s proffered limtation on 8 16(a)(1l) would al so
conflict wwth the views of other circuits, which recogni ze that
the inquiry on interlocutory appeal includes the question whether
there exists a binding contract. See, e.q., Specht v. Netscape
Comuni cations Corp., 306 F.3d 17, 25-26, 28-30 (2d Cr. 2002);
TechnoSteel, LLC v. Beers Constr. Co., 271 F.3d 151, 161-64 (4th
Cr. 2001); PCS Nitrogen Fertilizer, L.P. v. Christy
Refractories, L.L.C, 225 F.3d 974, 976, 978 (8th G r. 2000);
Sandvik AB v. Advent Int’'l Corp., 220 F.3d 99, 102-04 (3d Cr.
2000); see also Telecomltalia, SpA v. Wolesale Tel ecom Corp.
248 F.3d 1109, 1114 (11th Gr. 2001) (“[The argunent agai nst
jurisdiction] is unavailing because it confuses the reason for
the District Court’s ruling against arbitration with the
appeal ability of the ruling. Wether or not the District Court
was correct in ruling against arbitration, its ruling denied a
requested stay of the action pending arbitration and was for that
reason appeal able.”).
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May’ s reading of Cerveceria in this respect. W wll therefore

deny May’'s notion to dism ss the appeal.
1. MERITS

Satisfied of our jurisdiction, we turn now to the question
whet her the district court erred in denying the defendants’
notion to conpel arbitration and to stay the judici al
proceedi ngs. Qur guiding principle inthis inquiry is the rule
that “arbitration is a matter of contract and a party cannot be
required to submt to arbitration any dispute which he has not

agreed so to submt.” AT&T Techs., Inc. v. Conmunications

Wrkers of Am, 475 U S. 643, 648 (1986) (internal quotation

marks omtted). The district court rejected the defendants’
effort to conpel arbitration because it concluded that there was
no bi ndi ng contract, May havi ng never assented to be bound to the
ternms of the arbitration program

In reaching its decision, the district court held as a

matter of |aw that the Acknow edgnent Form was anbi guous with

regard to whether May’'s signature indicated that she agreed to be

bound by the Rules or only that she agreed that she had received

the Rules. Resolving that anbiguity with parol evidence of
Carr’s statenents, the district court held that May had not in
fact assented to binding arbitration but had only agreed that she

had received certain fornms. On appeal, My defends the district
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court’s decision on the sane basis.! For their part, the
def endants argue that the district court fundanmentally
m sunder st ood the nature and purpose of the Acknow edgnent Form
May’ s signing the Acknow edgnment Form according to the
def endants, was not nmeant to be a manifestation of assent to be
bound by the Rules. Rather, they contend, the Acknow edgnent
Form nerely put May on notice that continued enpl oynent woul d
constitute assent, and May in fact manifested that assent by
remai ni ng enployed at the Dillard s store.

As the district court correctly recognized, the question
whet her the parties fornmed a valid agreenent to arbitrate is a
matter governed by principles of state contract |aw, see Wash.

Mut. Fin. Goup, LLCv. Bailey, 364 F.3d 260, 264 (5th Gr.

2004), in this case the contract |aw of Mssissippi. The
district court’s determnation that the witings that formthe
basis of the alleged contract are anbi guous is a question of |aw

t hat we review de novo. Exxon Corp. v. Crosby-Mss. Res., Ltd.,

154 F. 3d 202, 209 (5th G r. 1998); see also Carqgill Ferrous Int’

v. SEA PHOENIX MV, 325 F.3d 695, 697 (5th Gir. 2003) (stating the

1 Al t hough the district court’s reliance on May’'s
evi dence regardi ng her supervisor’s comments was prinmarily based
on the court’s determnation that the docunents were anbi guous,
the court al so deened it proper to consider such evidence because
the actual formthat May signed had been |lost. Yet there is no
genui ne dispute on this record as to the contents of the form
that May signed, see supra note 1, and May’'s brief does not argue
that the unavailability of the actual formjustified the use of
parol evidence. Qur analysis, like May’'s, will confine itself to
t he question whet her the agreenent was anbi guous.
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overarching rule that the district court’s denial of a notion to
conpel arbitration is reviewed de novo).

Havi ng consi dered the parties’ argunents and the record, we
conclude that the district court erred in its reading of the
rel evant docunments and m sunderstood how t he docunents worked
together to create a binding agreenent to arbitrate. The
district court concluded that the Acknow edgnent Form was
internally inconsistent because, in the court’s view, the form
announced itself as both a nere acknow edgnent that May had
recei ved docunents and at the sane tine purported to bind May to
arbitration. Properly construed, however, the Acknow edgnent
Form and May’s signhature thereon did not by thensel ves constitute
May’ s assent to arbitration. By signing the Acknow edgnent Form
May indicated that she had received the Rules, but the signature
did not all by itself bind May to the arbitration program
Rat her, May becane bound through her subsequent conduct, for the
Acknow edgnment For m unanbi guously notified May that “[e] npl oyees
are deened to have agreed to the provisions of the Rul es by
virtue of . . . continuing enploynent [with Dillard s].” 1In
ot her words, the Acknow edgnent Form notified May of how she
woul d mani fest her assent to be bound. She undisputedly
continued her enploynent at Dillard s, thus manifesting assent in
the requested manner. The district court should not have | ooked
to May’' s evidence regarding Carr’s statenents to vary the terns
of the unanbi guous witings that were before it. See United
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States Small Bus. Adnmin. v. GQuar. Bank & Trust Co. (In re

Whatley), 874 F.2d 997, 1004 n.11 (5th Cr. 1989); Heart South,

PLLC v. Boyd, 865 So. 2d 1095, 1107-08 (M ss. 2003). 1

Conti nui ng one’ s enploynent after receiving notice that
continued enploynent will constitute assent is a recognized
manner of formng a contract. As a general matter, M ssissipp
courts have long held that a party’s conduct may nmanifest assent

to an agreenent. See Edwards v. Wirster Gl Co., 688 So. 2d 772,

775 (Mss. 1997); Msso v. Nat’'l Bank of Commerce, Menphis,

Tenn., 95 So. 2d 124, 126 (M ss. 1957) (observing that “an offer
and acceptance may be expressed by acts as well as by words”).

Al t hough the defendants have not directed us to a M ssi ssipp
case that specifically addresses whether a party can manifest
assent through continued enpl oynent, we see no reason to think
that the M ssissippi courts would reject the general rule when it
cones to this particul ar species of assent-manifesting conduct.?®
| ndeed, a great many courts have held under the |aw of various
states that a party may mani fest assent through continued

enpl oynent. See, e.q., Gutnman v. Baldwin Corp., No. Gv.A 02-

12 As her counsel adnmitted during oral argunent in this
court, May has not contended that she was fraudul ently induced
into entering into the arbitration agreenent, which m ght have
provided a reason to exam ne Carr’s statenents.

13 Moreover, a state would not be permtted to enpl oy
special rules of contract formation that apply only to
arbitration agreenents. See 9 U S.C. § 2 (2000); Doctor’s
Assocs. v. Casarotto, 517 U. S. 681, 687 (1996); Perry v. Thonas,
482 U.S. 483, 492 n.9 (1987).
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Cv-7971, 2002 W. 32107938, at *4 (E.D. Pa. Nov. 22, 2002); Lang

v. Burlington N RR Co., 835 F. Supp. 1104, 1105-06 (D. M nn.

1993); Baptist Health Sys., Inc. v. Mack, 860 So. 2d 1265, 1273-

74 (Ala. 2003); In re Halliburton Co., 80 S.W3d 566, 568-69

(Tex. 2002), cert. denied, 537 U S 1112 (2003); Asnus v. Pac.

Bell, 999 P.2d 71, 79 (Cal. 2000).

In addition to arguing that she had not assented to the
arbitration program My’'s subm ssions in the district court also
contended that the arbitrati on agreenent woul d be unconsci onabl e
and that there was no consideration for her promse to arbitrate.
May’ s brief on appeal does not offer any argunent on those
theories, and we express no opinion on whether the arbitration
agreenent could be chall enged on those grounds. W hold only
that the district court erred in determning that the parties’
putative contract |acked the el enent of nutual assent.

| V. CONCLUSI ON

For the foregoing reasons, May’s notion to dismss the
appeal is DENIED, the district court’s judgnent is REVERSED, and
the cause is REMANDED to the district court for entry of an
appropriate order granting the defendants’ request for

arbitration.* Costs shall be borne by My.

14 We al so di spose of the follow ng outstandi ng notions as
follows: May’'s notion to supplenent the record on appeal is
DENI ED, the defendants’ notion to order May to file corrected
record excerpts is DENIED AS MOOT, and the defendants’ notion to
certify questions to the M ssissippi Suprenme Court is DEN ED
See supra note 4.
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