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MARI BEL DELGADO, as personal representative of the estate of Ruben
Del gado, M D., for the benefit of the estate of Ruben Del gado,
M D.; WMaribel Delgado, individually, and on behalf of plaintiffs
Ruben Del gado, 11l and Gabriel Delgado, surviving mnor heirs of
Ruben Del gado, Deceased,

Pl ai ntiff-Appellant,

VERSUS

REEF RESORT LIM TED, a corporation, doing business as Ranobn’s
Village Resort; HEADRI CK COVWPAN ES | NC;, JOHN DCES, doi ng business
as Ranon’s Vill age Resort,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissippi

Bef ore DAVI S, BARKSDALE and PRADO, Circuit Judges,
W EUGENE DAVIS, Circuit Judge:

Plaintiff Maribel Del gado (“Del gado”) chal |l enges the district
court’s order dism ssing her tort suit against Reef Resort Limted
(“Reef”) for lack of personal jurisdiction. W affirmthe district

court’s dism ssal.



Dr. Reuben Delgado (“Dr. Delgado”) never surfaced during a
recreational scuba diving trip off the coast of Belize in August
2001. He is presuned dead. The scuba trip was organi zed by
Ranmon’s Vill age Resort, which is operated by defendant Reef Resort
Ltd. (“Reef”) and the Headrick Conpanies, Inc. ("“Headrick”).
Headrick is a resident of M ssissippi. Reef is a resident of
Belize but allegedly does business in M ssissippi.

Mari bel Del gado (“Del gado”), Dr. Delgado’'s wife and a Florida
resident, brought suit in Mssissippi state court on behalf of
herself, her two children, and Dr. Delgado’s estate for the
negl i gence of Reef during the scuba expedition. Reef renoved the
case to federal court. Defendants Reef and Headrick then noved to
dismss for lack of personal jurisdiction. The court denied
Headrick’s notion on grounds that jurisdiction over Headrick exists
under the Mssissippi long arm statute because Headrick is a
corporate citizen of Mssissippi. Reef, a Belize conpany, argued
that the M ssissippi |ong-armstatute does not permt non-resident
suits agai nst non-resident corporations nerely doing business in
M ssi ssippi and further that personal jurisdiction under Fed. R
Cv. P. 4(k)(2) is not appropriate since the case does not arise
under the court’s admralty jurisdiction. The district court
agreed and dismssed the case against Reef for lack of

jurisdiction. Delgado now challenges that ruling.



W review de novo dismssal for |ack of personal jurisdiction

under Rule 12(b)(2). See Jobe v. ATR Marketing, Inc., 87 F. 3d 751,

753 (5th Gr. 1996).

Federal courts sitting in diversity nmy exercise persona
jurisdiction over a non-resident where the state |long-armstatute
grants jurisdiction and the exercise of jurisdiction is consistent
wth federal due process. See Latshaw v. Johnston, 167 F.3d 208,
211 (5™ CGir. 1999). The question raised in this case is whether
the M ssissippi long-armstatute confers jurisdiction over Reef.

The M ssissippi long-armstatute provides in relevant part:

Any nonresident person, firm general or limted
partnership, or any foreign or other corporation not
qualified under the Constitution and |aws of this state

as to doing business herein, who shall nmake a contract

wWth aresident of this state to be perforned i n whol e or

in part by any party in this state, or who shall commt

a tort in whole or in part against a resident or

nonresident of this state, or who shall do any business

or perform any character of work or service in this

state, shall by such act or acts be deened to be doing

busi ness in M ssi ssi ppi and shal |l thereby be subjected to

the jurisdiction of the courts of this state.

M ss. Code § 13-3-57

This court has, on nunerous occasions, interpreted the
M ssissippi statute to nean that non-residents nmay not sue
non-resident corporations doing business in M ssissippi. See,
e.g., Subnersible Sys., Inc. v. Perforadora Central, S. A, 249 F. 3d

413, 418 (5th Cr. 2001); Herrley v. Vol kswagen of Anerica, Inc.

957 F.2d 216, 216 (5th G r. 1992) (per curian). No intervening

change in state statute or case | aw has occurred that would all ow
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us to abandon the existing circuit precedent. Therefore, based on
bi ndi ng precedent fromthis court the M ssissippi |long-armstatute
does not permt Delgado, a resident of Florida, to bring suit
agai nst Reef, a resident of Belize, despite the fact that Reef does
busi ness in M ssissippi.

Del gado argues that this court’s precedent interpreting the
M ssi ssippi long-armstatute violates the Privileges and | mmunities
Cl ause of Article IV of the United States Constitution. Once again
we are bound by Fifth Crcuit precedent on this issue. In Breeland
v. Hide-A-Way Lake, Inc., 585 F.2d 716 (5'" Cir. 1978), the court
pointedly held that, “the ‘doing business’ provision of the
M ssi ssippi long-arm statute may not be invoked by a nonresident
plaintiff and that the statute, so construed, does not deny a
nonresident plaintiff privileges and i mmunities secured under the
Constitution.” Id. at 721.

Del gado argues that the Breel and precedent has been abrogated
by intervening Suprenme Court caselaw, nanely Suprene Court of New
Hanpshire v. Piper, 470 U S. 274 (1985). Piper, however, did not
purport to change the Privileges and Inmmunities |law the court
established in Breel and. Rather, the Suprene Court in Piper nerely
applied long existing law to unique facts that have little or no
relationship to the case at bar. W are, therefore, bound by the
Breel and precedent which holds that the Mssissippi |ong-arm

statute does not violate the Privileges and Imunities C ause.



W therefore agree wth the district court that the
M ssissippi long-arm statute does not confer jurisdiction over
Reef .

L1l

Del gado al so seeks to invoke jurisdiction under Fed. R G v.
P. 4(k)(2) based on admralty jurisdiction.

Rule 4(k)(2) provides service of process and personal
jurisdiction in any district court for cases arising under federal
| aw wher e t he def endant has m ni rumcontacts with the United States
as a whole sufficient to satisfy due process concerns and the
defendant is not subject to jurisdiction in any particul ar state:

If the exercise of jurisdiction is consistent with the

Constitution and laws of the United States, serving a

sumons or filing a waiver of service is also effective,

wWth respect to clainms arising under federal law, to

establish personal jurisdiction over the person of any

def endant who is not subject to the jurisdiction of the

courts of general jurisdiction of any state.

Fed. R GCv. P. 4(k)(2). This court has held that Rule 4(k)(2)
applies to cases sounding in admralty since admralty suits arise
under federal law. Wirld Tanker Carriers Corp. v. MW Ya Maw aya,
99 F.3d 717, 723 (5'" Gr. 1996).

Del gado argues that Dr. Delgado’'s death resulted from a
maritime tort and thus gives rise to admralty jurisdiction. In
support of her position she asserts that 1) Dr. Delgado was

transported to the dive site by vessel, 2) inproper preparations

were made for the dive, many of which woul d or shoul d have occurred



on the vessel on the way to the dive, 3) the negligence of the dive
crew caused disruption of maritinme commerce because it generated
nunmerous distress calls, and 4) at the tinme of Dr. Delgado’s death
he was being supervised by nenbers of the vessel’s crew The
district court rejected Del gado’s attenpted i nvocation of admralty
jurisdiction finding no connection to nmaritine conmerce or
traditional maritine activity.

We agree with the district court that the scuba accident in
this case did not result froma maritinme tort. In order for an
accident to be a nmaritinme tort so as to trigger admralty
jurisdiction, the mshap nust occur on navigable waters, the
accident nust affect maritine comerce, and the activities | eading
to the tort nust be connected to traditional maritinme activity.
Jerone B. Grubart, Inc. v. Geat Lakes Dredge & Dock Co., 513 U. S
527, 534 (1995). The activity surrounding the recreational scuba
diving activity in this case did not affect maritinme commerce, and
these activities are not connected with traditional nmaritine
activity. Therefore, the district court correctly concl uded that
Dr. Delgado’s death did not result froma maritine tort and that
admralty jurisdiction does not attach on that basis.

Recogni zing that admralty jurisdiction mght neverthel ess
attach to Delgado’s Death on the Hi gh Seas Act claim 46 App.
US C 8§ 761 et seq. (“DOHSA’), we requested and received briefing

on the issue of whether DOHSA conferred federal admralty



jurisdictioninthis case allow ng the application of Rule 4(k)(2).
Al t hough Del gado made the general argunent that this case cane
wthin the court’s admralty jurisdiction, she did not nake the
specific argunent to the district court that DOHSA could serve as
a basis for federal admralty jurisdiction. Delgado’s failure to
make this argunment to the district court constitutes a forfeiture
of the argunent and we are left toreviewthe i ssue for plain error
only. See Crawford v. Falcon Drilling Co., Inc., 131 F.3d 1120,
1123 (5" Cir. 1997)

Under plain error reviewwe reverse only where thereis “error
that is plain and that affects substantial rights.” United States
v. Oano, 507 U. S 725, 732 (1993). Moreover, reversal is in the
sound discretion of the appellate court and “the court shoul d not
exercise that discretion unless the error seriously affects the
fairness, integrity or public reputation of judicial proceedings.”
| d.

Whil e DOHSA plainly provides admralty jurisdiction in this
case,! and the failure to sustain jurisidiction based on DOHSA
af fected Del gado’ s substantial rights, the error does not seriously
inpact the fairness, integrity, or public reputation of the

judicial proceeding. W therefore decline to exercise our

1See O fshore Logistics, Inc. v. Tallentire, 477 US. 207, 218 (1986)
(“[Aldmiralty jurisdiction is expressly provided under DOHSA [where] the
accidental death[] occur[s] beyond a narine |eague from [the] shore [of the
United States].”); Jacobs v. N King Shipping Co., Ltd., 180 F.3d 713, 717-18
(5" Cir. 1999) (“DOHSA created a remedy in admiralty for deaths occurring nore
than three mles fromshore as a result of wongful act, neglect, or default.”).
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discretion to reverse the district court’s ruling.

| V.
For the reasons stated above we affirmthe district court’s
order dismssing the clains against Reef for |ack of personal

jurisdiction.

AFFI RVED.



