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DeMOSS, Circuit Judge:
Pl ai ntiff/Appel |l ant sued di verse and non-di ver se

Def endant s/ Appel lees in Mssissippi state court. Def endant s
renoved the case to federal district court based on purported
diversity jurisdiction. Plaintiff nmade a notion to remand the case
to state court, claimng there was not conplete diversity and
therefore the federal district court |acked subject nmatter

jurisdiction. Def endants responded with purported evidence of



fraudul ent | oi nder. The district found there was fraudul ent
joinder, determning that Plaintiff’s clains against the non-
di verse Defendants were not viable and therefore the court denied
the notion to remand and di sm ssed t he non-di verse Defendants, and
only the diverse Defendant remained in the case. Di scovery was
conducted, and after the diverse Defendant’s sumrmary judgnent
motion, only a few of Plaintiff’'s clainms against the diverse
Def endant survived and the case proceeded to a jury trial in the
federal district court. The jury found that Defendant was not at
fault and denied all relief requested by Plaintiff. Plaintiff now
appeals, claimng the district court erred in not remanding the
case and in its supplenental instructionto the jury. W agree and
reverse the decision of the district court in refusing to remand
the case, vacate the jury verdict and final judgnent, and renmand
the case to the district court with instructions to remand the case
to the state court due to |ack of subject matter jurisdiction

BACKGROUND
The Plaintiff-Appellant, Phyllis Body McKee (“MKee”), filed

this action against Defendants-Appellees Kansas Cty Southern
Rai | way Conpany ("KCS"'), Eric W Robinson ("Robinson"), Robert E
Everett ("Everett"), C L. Duett ("Duett"), the Gty of Forest,
M ssissippi ("Cty of Forest"), and the M ssissippi Departnment of
Transportation ("MDOT") in the GCrcuit Court of Scott County,
M ssissippi. In her Conplaint, McKee asserted cl ai ns of negligence

arising out of arailroad grade crossing acci dent whi ch occurred on
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July 10, 1998, at the Cedar Street railroad crossing in Forest,
M ssi ssi ppi . This appeal only concerns issues relating to
Def endants KCS, Robi nson, Everett, and Duett. Anot her panel of
this Court addressed the issues relating to Defendants City of
Forest and MDOT.

McKee was a passenger in a van driven by Lucy R Shepard
(“Shepard”), now deceased. As Shepard drove her vehicle north
across the Cedar Street crossing, her vehicle was struck by a
west bound freight train owned by Defendant KCS. Def endant s
Robi nson and Duett were the engineers of the KCS train that struck
Shepard's vehicle. Defendant Everett was the conductor of the KCS
train.?

McKee is a resident of Scott County, Mssissippi. KCSis a

foreign corporation organi zed and existing under the |aws of the

State of Mssouri, with its honme office and principal place of
business located in Kansas City. Robi nson is a resident of
Lauderdal e County, M ssissippi. Everett is a resident of Toonsuba,
M ssi ssi ppi . Duett is a resident of Little Rock, M ssissippi.

MDOT is a governnental entity of the State of Mssissippi. Cty of
Forest is a nunicipal corporation and code charter organi zed under
the laws of the state of M ssi ssippi.

KCS, Robinson, Everett, Duett, and MDOT filed a Notice of

Renmoval on June 8, 1999. Cty of Forest filed a Joinder of

1 Robi nson, Everett, and Duett will sonetines be referred to
as the train crew



Renoval , dated June 10, 1999. In both the Notice of Renoval and
Joi nder of Renoval, Defendants clained that the federal district
court for the Southern District of M ssissippi, Jackson Division,
had subject matter jurisdiction over McKee's | awsuit, because McKee
could not state a viable claim against any of the non-diverse
def endants (Robinson, Everett, Duett, MQOI, and the Cty of
Forest).

McKee responded to Defendants' Notice and Joi nder of Renoval
with a Mdition to Remand based upon two contentions. The first
contention, that Defendants’ renoval of the case was untinely, is
irrelevant for purposes of this appeal and has already been
addressed and rejected by a prior panel of this GCrcuit in an

unpubl i shed per curiam opinion. MKee v. Kan. Gty S. Ry., 281

F.3d 1279 (5th Cr. 2001) (Table). MKee’'s second contention was
that she could state a viable claim against the non-diverse
Defendants, this contention is relevant for this appeal as it
relates to McKee’s clains against the train crew.

In Count | of her Conplaint, MKee alleged that Defendants
Robi nson, Everett, and Duett were "careless, reckless, and
negligent” in the follow ng respects: 1) Defendants operated the
train at an excessive rate of speed; 2) Defendants failed to keep
a reasonabl e and proper | ookout for approaching notorists at the
crossing; 3) Defendants failed to have the train under reasonable
and proper control; and 4) Defendants failed to blow the train's
whi stle or horn, or ring the bell within 300 yards of the crossing,
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and failed to blow the train's horn continuously in order to warn
Shepard and McKee of the train's crossing.

In response to MKee's Mtion to Remand, KCS submtted
evidence purporting to negate the viability of each of the
all egations in McKee's Conplaint. KCS submtted evidence that the
train was operated within the federally determ ned speed |limt,
that according to the train crew they nmaintai ned a proper | ookout,
did everything required by lawto avoid the collision, and properly
sounded the horn. MKee did not respond to KCS s evidence with any
evi dence to support her allegations but only argued t hat Defendants
did not carry their burden of proving fraudul ent joinder because
her clains against the train crew were properly alleged and
dependent on factual determ nations to be nmade by a jury.

The district court disagreed wth McKee and found that all of
McKee’ s causes of action against the non-diverse Defendants were
either not viable or preenpted. Therefore, the district court
found that the non-diverse Defendants were fraudulently joined and
denied the Mdition to Remand and subsequently dism ssed the non-
di verse Def endants.

On April 7, 2000, MKee filed a Mdtion to Correct Filings
Amend, for Reconsideration, and for Relief From and Suppl enental
Motion to Renmand (hereinafter called "Mdtion to Reconsider"”). In
support of her Mtion to Reconsider, MKee submtted her own
affidavit claimng that she did not hear the train's horn
imediately prior to the train's collision with Shepard' s van
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After considering McKee’'s Motion to Reconsider, the district court
deni ed the notion.

On March 29, 2001, McKee noved the district court to certify
for interlocutory appeal to this Court the i ssue of remand pursuant
to 28 U.S.C. § 1292(b). On May 14, 2001, MDOT and the Gty of
Forest noved the district court to enter final judgnment on their
behal f pursuant to Federal Rule of G vil Procedure 54(Db). On
May 31, 2001, the district court granted MDOT's and the Gty of
Forest's Mdtion for Entry of Rule 54(b) Judgnent. Before the
district court could rule on McKee's Motion to Certify the i ssue of
remand for interlocutory appeal as to Def endants Robi nson, Everett,
and Duett, MKee filed her Notice of Appeal to this Court on June
5, 2001.

On McKee's first appeal, a panel of this Court upheld the
district court’s rulings and dismssal of the Cty of Forest and
VDQT. Because MKee had failed to obtain a Rule 54(b)
certification or a 28 US. C. 8§ 1292(b) certification from the
district court with respect to Defendants Robi nson, Everett, and
Duett, the panel held that it did not have jurisdiction to hear the
appeal of the dism ssal of these defendants.

Follow ng the decision on MKee's first appeal and after
di scovery, KCS filed a Mtion for Summary Judgnent addressing
McKee’s remai ning clainms against KCS. McKee responded to KCS' s
motion, claimng jury issues existed as to several of her clains.
After considering the evidence and argunents, the district court
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entered an Order addressing KCS s notion and di sm ssing several of
McKee's clains. The district court did not dismss all of MKee’'s
clains but rather found that she had put forth enough evidence to
indicate there were genuine issues of material fact as to the
followng clains: 1) MKee’s clai magainst KCS for failing to keep
a reasonabl e and proper | ookout for notorists approachi ng the Cedar
Street crossing (this claimincluded McKee’'s claimfor failure to
mai ntain control); 2) MKee's claim against KCS for failing to
sound the train’s horn; 3) MKee' s claimagai nst KCS for failing to
keep vegetation clear in the right-of-way near the crossing.

A trial was held February 10 to February 14, 2003. After
hearing all of the evidence, the district court instructed the
jury, the parties made their closing argunents, and the jury
del i ber at ed. During deliberations, the jury sent a note to the
court inquiring as to an i ssue concerning the train’s horn. After
receiving the note and hearing and considering the parties’
argunents concerning the court’s proposed response to the jury’'s
inquiry, the court instructed the jury that they were to rely on
their menory of the testinony presented at trial in answering their
i nquiry. McKee’s counsel initially agreed with the district
court’s proposed instruction but | ater objected and cont ended t hat
the jury should also be instructed to refer to the exhibits
admtted at trial in addressing their question. After
deli berating, the jury returned a verdict in favor of KCS.

McKee then filed this appeal claimng two errors. First,
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McKee clainms the district court erredin failing to remand the case
to state court because the federal court |acked subject matter
jurisdiction due to the fact that she all eged non-fraudul ent cl ai ns
agai nst non-di verse defendants. Second, MKee clains the district
court erred in failing to instruct the jury that they should
consider the exhibits when attenpting to resolve their inquiry to
the judge concerning the train s horn.

Dl SCUSSI ON

Whet her the district court erred in finding that the non-
di verse Defendants were fraudulently joined and in denying
McKee’ s notion to renmand.

A determ nation of federal diversity jurisdiction involves a

question of |aw subject to de novo review. Hart v. Bayer Corp.

199 F. 3d 239, 243 (5th Gr. 2000). Diversity jurisdiction requires
conplete diversity between the parties, however, such diversity
cannot be destroyed by a plaintiff fraudulently joining a non-
di verse defendant. |d. at 243-46

“Fraudul ent j oi nder can be established in tw ways: (1) actual
fraud in the pleading of jurisdictional facts, or (2) inability of
the plaintiff to establish a cause of action against the non-

diverse party in state court.” Travis v. lrby, 326 F.3d 644, 647

(5th Gr. 2003). A panel of this Crcuit recently stated in Travis
that courts have not been clear in describing the standard for
evaluating if a party has been fraudulently joined, often making

the analysis of whether the district court erred in finding



fraudul ent joinder nore conplicated than necessary. Id. The
Travis panel then outlined the case law of this Grcuit concerning
the standard for determning if a party has been fraudulently
joined and the scope of inquiry into the evidence the district
court is allowed to make when resolving the issue. [d. at 647-49.
In the present case, there is no issue of fraud as to the
jurisdictional facts so here the question, according to the
Travis standard, is whether there is a "possibility that [MKee]
has set forth a valid cause of action" against the train crew. 1d.
at 648. Further, the burden is on KCS to establish fraudul ent
joinder and in order to do this, KCS nust “put forward evidence
that woul d negate a possibility of liability on the part” of the
train crew. |d. at 650.

According to Travis, for fraudulent joinder, the district
court may "pierce the pl eadi ngs" and consi der sumrmary j udgnent-type
evidence in the record, but nust also take into account all
unchal | enged factual allegations, including those alleged in the
conplaint, in the |ight nost favorable to the plaintiff. 1d. at
649. Therefore, although the type of inquiry into the evidence is
simlar to the summary judgnent inquiry, the district court is not
to apply a summary judgnent standard but rather a standard cl oser
to the Rule 12(b)(6) standard. Id. at 648-49. Any contested
i ssues of fact and any anbiguities of state | aw nmust be resolved in
the plaintiff’'s favor. 1d. at 649. The burden of persuasion on
those who claim fraudulent joinder is a heavy one. Id. The
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district court nust also take into account the “status of
di scovery” and consi der what opportunity the plaintiff has had to
develop its clains against the non-diverse defendant. |d.

In Travis, a case with sone simlarities to the present case,
the plaintiff, a nother of a driver who was struck and killed by a
train at a railroad crossing, sued the defendants, a railroad
conpany and the train’s engineer in Mssissippi state court. |d.
at 646. After sone discovery in state court the case was renoved
to federal court and when the plaintiff filed a notion to have the
case remanded to state court, the railroad responded by arguing
t hat the engi neer had been fraudulently joined. 1d. |In support of
its argunent, the railroad submtted the plaintiff’s response to
the railroad’s interrogatories which indicated the plaintiff had
not fully developed facts supporting its clains against the
engineer. |1d. at 649. The railroad, however, did not show that
M ssi ssippi or federal |aw precluded recovery fromthe engi neer,
but only that the plaintiff had not yet developed her clains
agai nst the engineer. Id. The Travis court held that the
railroad’s showi ng of the |ack of developnent of the plaintiff’s
case is not the sane thing as the railroad showing that the
plaintiff could not recover against the engineer and therefore any
cl ai ns agai nst the engi neer were not fraudulent. |d. at 649-50.
According to the court, the plaintiff could possibly develop a
clai magai nst the engineer. 1d. at 650. The court al so noted that
little discovery had been conducted. 1d. Therefore, the Travis
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court held, under the circunmstance of that case, that the refusa
to remand based on fraudul ent joinder was erroneous. |d. at 651.

Li kewi se, the Suprene Court case, Chesapeake & OCh. Ry. Co. v.

Cockrell, 232 U.S. 146 (1914), is strikingly simlar to the present
case. ? In Cockrell, the plaintiff, the admnistrator of the
intestate’s estate, brought an action in state court against the
def endants, the railway and the engi neer and fireman of one of the
railway’s trains which struck and fatally injured the intestate at
a public crossing. 1d. at 149-50. The plaintiff, the engineer,
and the fireman were all citizens of Kentucky and the railway was
acitizenof Virginia. 1d. at 150. The plaintiff alleged that the
defendants were negligent in failing to maintain an adequate
| ookout, in failing to give any warning of the approaching train,
and in continuing to run the train forward after it struck the
i ntestate. Id. The defendants petitioned the state court to
renove the case to federal court based on diversity jurisdiction

claimng that although the engineer and fireman were enpl oyees of

2 W realize that Cockrell was decided in 1914, however, we
note that a panel of this Crcuit recently relied on the rationale

in Cockrell in deciding another fraudulent joinder case. See
Smal lwood v. Il. Cent. R R Co., 342 F.3d 400 (5th GCr. 2003), pet.
for panel reh’g denied, 352 F.3d 220 (5th Gr. 2003), pet. for en
banc reh’g granted, -- F.3d —, 2003 W. 22995174, (5th Cr. 2003).

The Smallwood case is now set for en banc review, however, the
present case presents a different issue than the i ssue presented in
Smal lwod. In fact, inthe present case unlike in Small wod, there
is no “commobn defense” issue because the district court only
di sm ssed the non-diverse defendants and the diverse defendant
remai ned in the case. Unlike Smallwod, the present case invol ves
a straightforward fraudul ent joinder issue.
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the railway, the clains made by the plaintiff were:

[ F] al se and untrue, and were known by the plaintiff, or
could have been known by the exercise of ordinary
diligence, to be fal se and untrue, and were nmade for the
sole and fraudul ent purpose of affording a basis, if
possi bl e, for the fraudul ent joinder of the engineer and
fireman with the railway conpany, and of thereby
fraudulently depriving the latter of its right to have
the action renoved into the Federal court; and that none
of the charges of negligence on the part of the engi neer
or fireman could be sustained on the trial.

ld. at 151 (internal quotation marks omtted).

The state court refused to allow the case to be renoved and
there was a trial in which the plaintiff prevailed. [d. at 150.
The defendants appeal ed but the renoval ruling and judgnent were
affirmed by the state appellate court. |1d. The defendants then
appealed to the United States Suprene Court. | d. The Suprene
Court, in outlining the [ aw concerning fraudul ent joinder stated:

[When in such a case a resident defendant is joined with

t he nonresident, the joinder, even al though fair uponits

face, may be shown by a petition for renoval to be only

a fraudul ent device to prevent a renoval ; but the show ng

must consi st of a statenent of facts rightly engendering

that conclusion. Merely to traverse the all egati ons upon

which the liability of the resident defendant is rested,

or to apply the epithet “fraudulent” to the joinder, wll

not suffice: the showi ng nust be such as conpels the

conclusion that the joinder is without right and nmade in

bad faith .

ld. at 152 (citations omtted). According to the Court, the
railway’s petition for renoval went to the nerits of the action
itself and not the joinder of the non-diverse defendants, the
engi neer and fireman. |d. Therefore the Suprene Court held that

there was no fraudul ent joinder and the case was properly before
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the state court.® |d. at 153-54.

The present case is simlar to both Cockrell and Travis. Like
the railway in Cockrell, KCSin its response to McKee’s Mtion to
Remand the case essentially attacked McKee's case in general not
the joinder of the train crew Also like the railroad in Travis,
KCS has not shown that M ssissippi or federal |aw precluded all of
McKee’s clainms against the train crew but rather only that MKee
had yet to develop her clainms to the extent that, accordi ng to KCS,
she woul d be able to prevail against the train crew. 1In fact, the
district court allowed several identical clainms to proceed to trial
agai nst KCS, nanely the |ookout and horn clains. Thi s apparent
| ogi cal inconsistency inthe district court’s refusal to remand the
case because it found that McKee had no viable clains against the
train crew, and yet later refusing to grant KCS s notion for
summary judgnment and allowing sonme simlar clains go to trial
illustrates that McKee' s joinder of the crew was not “fraudul ent.”

KCS argues that this inconsistency was created by MKee because

3 The Suprene Court did note, however, that the state court
erred by not surrendering jurisdiction when the petition for
renmoval was filed as required by case law at that tine and in not
allowwng the federal court to sort out any factual questions
concerning the propriety of federal jurisdiction. Cockrell, 232
US at 154. W also note that now the federal statutory schene
requi res that defendants who want to renove a case to federal court
file notice of renoval in the appropriate federal district court
and that if the plaintiff wants the case renmanded he or she can
file a notion with the federal district court. See 28 U.S.C. 88§
1446(a) and 1447(c). Therefore, fraudulent joinder issues now
ari se when the defendants oppose, based on fraudul ent joinder,
plaintiff’s notion to renmand.
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when the district court was considering McKee’s Mtion to Renand,
KCS' s affidavit testinony was the only evidence before the district
court and this testinony purportedly negated the possibility that
McKee could recover on her clains.* This argument msses the
point. The district court was not to conduct a mni-trial of
McKee’s clains but rather determne if there was any reason for the
train crewto be defendants in the case, or as stated in Travis, to
determne if there was a "possibility that [ McKee] ha[d] set forth
a valid cause of action" against the train crew. See Travis, 326
F.3d at 648. As evidenced by the fact that the district court
al l owed cl ai nrs which potentially depended on the negligence of the
train crew go to trial against KCS, MKee had potentially viable
clains against the train crew and therefore there was a reason for
the crewto be defendants in the case. Further, MKee did not have

the burden of proving her clainms, rather KCS had the burden to

4 KCS al so argues that MKee never submtted any evidence to
the district court concerning her clains against the train crew
until she submtted her Mdtion to Reconsider and that Federal Rule
of Gvil Procedure 60(b) requires any newy di scovered evidence in
support of a notion to reconsider can only be submtted if it was
previ ously undi scoverable. W recognize McKee may not have been
hel pful in assisting the district court in its evaluation of the
case, however, at the stage of the litigation where McKee’ s joi nder
of the non-diverse defendants was tested it was not necessary that
McKee prove her clains against the non-diverse defendants but
rather only that she have clains to be proven against these
def endant s. Further, this appeal concerns the possibility that
there were viable clains against non-diverse defendants and
therefore there was not conplete diversity and the court | acked
subject matter jurisdiction. Because subject matter jurisdiction
can be raised at any tine and the case nust be remanded if the
federal court |acks jurisdiction, wereject KCS s timng argunents.
See 28 U . S.C. § 1447(c).
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prove the non-diverse defendants were fraudul ently joi ned.

KCS al so argues that McKee never did submt evidence, even at
trial, sufficient to sustain her clains against the train crew.
KCS' s argunent is that the train crew, as a matter of M ssissipp
| aw, could not be negligent unless in the face of KCS s evidence
purporting to show that the crew was not negligent, MKee could
of fer sonething nore than the statenents of individuals who did not
hear the horn and coul d contradict the evidence offered concerning
the i nproper | ookout and failure to maintain control clains. This
argunent, however, goes to nerits of MKee's case and not the
joinder of the train crew. As MKee notes, the fact that the trial
court let several of these issues goto trial against KCS indicates
McKee’s cl ains had enough viability to overcone summary j udgnent,
which we know from Travis is certainly enough to withstand the
charge of fraudulent joinder. 1d. at 648-49. Therefore, there was
no fraudul ent joi nder and the case shoul d have been remanded to the
state court because the federal district court |acked diversity
jurisdiction because the non-diverse defendants, Robinson, Duett,
and Everett, were properly joined. W realize this case has
al ready proceeded through a rel ated appeal concerni ng MDOT and t he
City of Forest, and a full trial against KCS; however, because the
federal courts are courts of limted jurisdiction and because
W t hout conplete diversity the federal courts do not have subject
matter jurisdiction over a case that does not concern a federa
question, and because the presence of the train crew destroyed
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diversity, the district court should have remanded the case. W
agai n take note that the burden of proving fraudulent joinder is a
heavy one and unless it is clear that the non-diverse defendants
have been fraudulently joined the case should be remanded to the
state court fromwhich it was renoved.

Finally, because we have determ ned the district court erred
in not remanding the case to the state court we do not address
whet her the district court erredinits supplenental instructionto
the jury after the jury submtted a question to the court.

CONCLUSI ON

Having carefully reviewed the record of this case, the
parties’ respective briefing and argunents, for the reasons set
forth above, we reverse the decision of the district court denying
McKee’'s Mdtion to Remand, vacate the jury verdict and final
judgnment of the district court and remand the <case wth
instructions for the district court to remand the case to the state
court fromwhich it was renoved.

VACATED, REVERSED AND REMANDED
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