United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS February 4, 2004
FOR THE FIFTH CIRCU T Charles I(?:.l Ftlilbruge [
er

No. 03-60080

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus

CTY OF JACKSON, M SSI SSI PPI,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

Before H Gd NBOTHAM SM TH, and W ENER, Crcuit Judges.
WENER, Circuit Judge:

Def endant - Appel l ant City of Jackson, M ssissippi (the “City”)
appeal s the district court’s order holding it incivil contenpt for
willfully violating a consent decree by denying a special use
permt. As punishnment for the City' s actions, the district court
ordered it to pay attorney’s fees to the Plaintiff-Appellee United
States of Anerica (the “governnent”), as well as to the entity
aggrieved by the Gty s denial. Specifically, the Gty now appeal s
the renedy fashioned by the district court. Finding no nerit in

any of the City's contentions on appeal, we affirmthe district



court’s order in all respects.
|.  FACTS & PROCEEDI NGS

As the City acknow edges, the essential facts relevant tothis
appeal are undi sputed. In 1996, the governnent sued the City,
charging it wth wviolating provisions of the Fair Housing
Anendnents Act (“FHAA").! The governnent asserted that the Cty’'s
zoni ng ordi nances and policies violated the FHAA by failing to nake
t he reasonabl e accommbdati ons necessary to afford di sabl ed persons
equal housing opportunities. Toget her, the governnent and an
intervenor that is no longer involved inthis litigation succeeded
in obtaining summary judgnent against the Cty on the issue of
liability. In 1997, the governnent and the City entered into a
consent decree in lieu of proceeding to trial on the issue of
remedi es.

The consent decree, in |anguage that tracks the FHAA's anti -
di scrimnation provisions, prohibits the Cty from engaging in
specified discrimnatory housing practices. The consent decree
al so conpelled the Cty to anend its zoning ordinance to permt
group hones for disabled persons in residential districts zoned R-

1.2 Most inportant for today’'s purposes, the consent decree

142 U.S.C. 8§ 3601, et seq. (2000). 1In 1988, Congress
passed the Fair Housi ng Anendnents Act of 1988, Pub. L. 100-430,
102 Stat. 1619, amending 42 U . S.C. 88 3601-3619, to extend the
Fair Housing Act’s (“FHA’) prom se of equal opportunity in
housing to individuals with handicaps and famlies with children.

2 The City anended its zoning ordinance to conply with the
consent decree. The anended ordi nance provides, inter alia, that
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contai ns express renedi es for non-conpliance:

Upon any failure by the Cty, whether wllful or
ot herwi se, to performin atinely manner any act required
by this Consent Decree, or in the event of any other
material act by the Cty violating any provision of this
Consent Decree, the United States or plaintiff-intervenor
may nove this Court to inpose any renedy authorized by
law or equity, including but not limted to an order
requi ring performance of an act, deem ng an act to have
been performed or awarding any danmges, costs and/or
attorneys’ fees which may be occasioned by the City’'s
violation of this Consent Decree. Not wi t hst andi ng the
foregoing, the parties shall endeavor in good faith to
resolve informally any difference regarding the
interpretation of, or conpliance with, this Consent
Decree prior to bring[ing] such matters to the Court for
resol ution. (enphasis added).

In 1998, Christians in Action (“CA”), a M ssissippi non-profit
organi zation, applied to the Gty for a special use permt to
relocate its shelter for abandoned and abused children to a
residential area in the Cty zoned R-1. After CA's initial
application was denied, it sought reconsideration to present
evidence on the children's disabilities. The Cty directed CAto
submt a new application, which CA did in May 2000.°3

The next nonth, the City s Planning Board held an evidentiary
hearing on CA's request. At that hearing, CA's attorney, Janes A
Peden, Jr., described the program and the need for the type of

housing admnistered by CA M. Peden also presented

group hones which house between 7 and 12 handi capped residents
are permtted in R 1 districts if they are established in
accordance with the ordinance. The operator of such a group hone
must obtain a special use permt fromthe Cty.

3 The governnent does not assert that the City's initial
denial of CA's application violated the consent decree.
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uncontradi cted evidence on behalf of CA denonstrating that the
Cty’'s grant of the required special use permt would have no
adverse effect on the nei ghborhood or nearby property values. At
the hearing, the Deputy Gty Attorney rem nded the Planning Board
of the history of the consent decree and of the Cty’s obligations

under it, enphasizing that the Cty could not sinply deny the

permt for such capricious reasons as, “*W want it,’ or ‘W don’t
want it,’ or the neighborhoods want it or don't want it.” The
Deputy Cty Attorney adnoni shed that such grounds are “not | ega
criteria.” Nevertheless, the Planning Board voted to deny CA's

application for the special use permt.

In Septenber 2000, the Cty Council <considered CA's
application in light of the record devel oped before the Pl anning
Board. At this neeting, M. Peden rem nded the City Council that
the record included evidence denonstrating that the CA children
were “handi capped” within the neaning of the FHAA Sever al
homeowner s spoke out agai nst granting CA the special use permt, as
did sonme nenbers of the Gty Council. For exanple, Council nmenber
Chip Reno articulated his opposition to granting the special use
permt by denouncing the courts’ interpretations of the FHAA

M. Peden did a fantastic job explaining to you what the

| aw was, and we have heard from our attorneys what the

law has been in terns of its interpretation by the

courts. | think that interpretation is unjust. | wll

expl ai n why.

According to the interpretation, any residence basically

in the Gty of Jackson R- 1, R-1A, can be purchased and

application petitioned for special use in order that a
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handi capped group hone can go into that |ocation.
Therefore, Chip Reno next door to his hone, soneone coul d
purchase that particular honme in a neighborhood and
petition for that type of use. And | submt that that is
wong. The judicial interpretation of this particular
piece of legislation from Congress is absolutely,
positively w ong.

O her nenbers of the City Council expressed agreenent, and it voted
unani nously to deny CA's application. As a result, the governnent
wote to the Gty demandi ng an expl anation for its denial. Instead
of responding to the governnent, the Cty Council voted to
reconsi der CA s request.

I n Novenber 2000, the City Council conducted a second hearing
on the matter. The City’'s attorney and M. Peden again rem nded
the Gty Council of the Cty s legal obligations, and again area
| andowners nmde their opposition known. At this hearing,
Counci | menber Leslie MLenore cautioned the Cty Council against
violating the consent decree:

[T]he thing that |’mrem nded of ... is that the consent
decree is sonething that we should not take too |ightly.
| really don’t think that our city ought to be in the
busi ness of defying consent decrees. Last week, | noted
that the police departnent, the fire departnent, these
departnents are what they are because of consent decrees
which we systematically followed and were forced to
follow by the court. I’malso rem nded that | obtained
the right to vote in 1965 because sonebody on t he federal
| evel said that African Anericans should have a right to
vote. |’mremnded that the 1964 Cvil Rights Act was
enact ed because sonebody on the federal |evel said that
we shoul d have our civil rights. | could go on and on.
| think you understand ny point.... | know | am where |
am because soneone prevailed external to M ssissippi to
make it possible for ne to be where | amnow, along with
the struggl e of people that fought and died and bl ed for
the right to vote in this State.



Not wi t hst andi ng Counci | nrenber McLenore’s entreaty, the Gty Counci l
denied the requested permt by a tie vote. The next nonth, the
City responded to a letter from the governnent stating sinply,
“[1]t isthe Gty of Jackson’s position that its records and orders
speak for thensel ves. It is the City' s position that it acted
properly in denying the above referenced petition.”

I n January 2001, the governnent filed a notion in the district
court to have the Gty held in contenpt for violating the consent
decree. Just one week later, the Cty Council once nore voted to
reconsider CA's request for a special use permt —this tine
approving it.

The governnent filed a notion in the district court for
summary judgnent on the issue of the GCty's contenpt. After
conducting a hearing on the contenpt notion, the district court
found that the Gty had willfully violated the consent decree and
held the City in contenpt. Because the City had already issued a
special use permt to CA however, the court directed the
governnent to file a notion for danmages resulting fromthe contenpt
proceedi ngs. The governnent requested attorney’s fees at a rate of
$125 per hour, as well as expenses for itself and attorney’ s fees
for CA I n Novenber 2001, at the hearing on the governnent’s
nmotion for fees, the City conceded that its denial of CA s special
use permt violated both the consent decree and the FHAA The
Cty, nevertheless, opposed an award of attorney’'s fees to the
governnent at a rate of $125 per hour and chal | enged any award of
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attorney’s fees to CA

In October 2002, the district court issued a conprehensive
nmenor andum opi ni on and order, awardi ng the governnent sone $39, 000
in expenses and attorney’'s fees (calculated at a rate of $125 per
hour) and ordering the Cty to pay CA danmages of approxi mately
$13,000, the total anmpbunt of the expenses, costs, and attorney’s
fees incurred by CA

1. ANALYSIS

The Cty called this tune and |ost. In a thinly-veiled
attenpt to avoi d payi ng the pi per, however, the Gty would now hi de
behind the Anerican Rule of fee-shifting. The Gty —and those
city officials who ignored the sound advice of the GCty's own
attorney and Council nenber MLenore — have only thenselves to
blame for the sanctions inposed by the district court.
Unfortunately, it is the taxpayers of the Gty who wll have to
suffer the consequences of the City s wasteful actions.
A STANDARD OF REVI EW

W review contenpt orders and sanctions inposed under a
court’s inherent powers for an abuse of discretion.* W reviewthe

district court’s underlying findings of fact for clear error and

“*Am_ Airlines, Inc. v. Allied Pilots Ass’'n, 228 F.3d 574,
578 (5th Gr. 2000) (citing Martin v. Trinity Indus., Inc., 959
F.2d 45, 46 (5th CGr. 1992); Crowe v. Smith, 151 F.3d 217, 226
(5th Cr. 1998)).




its underlying conclusions of |aw de novo.®> |n review ng sanctions

i nposed under the district court’s various sanctioni ng powers, we
will not substitute our judgnent for that of the district court.®
B. REMEDI ES FOR Ci VI L CONTEMPT

In a civil contenpt proceeding, the novant nust establish by
cl ear and convi ncing evidence that (1) a court order was in effect,
(2) the order required specified conduct by the respondent, and (3)
the respondent failed to conply with the court’s order.” As the
City concedes that it violated the consent decree and the FHAA, the
governnent clearly has net its burden for establishing contenpt.
On appeal, the Cty acknow edges this nuch —as it nust. But the
Cty remains unhappy wth the renedy fashioned by the district
court as a sanction for the Cty s conduct.

1. Authority To Award Attorney’'s Fees to the
Gover nnent .

The Cty first advances that the district court had no
authority under the FHAA or the law of civil contenpt to award
attorney’s fees to the governnent. The City relies on the FHAA' s
“prevailing party” provision, which expressly exenpts the federal
governnment fromrecovering attorney’s fees. Section 3614 of Title

42, which authorizes the attorney general to comence civil actions

5 1d. (citing Petrol eos Mexicanos v. Crawford Enter., Inc.,
826 F.2d 392, 401 (5th Cr. 1987)).

6 Topalian v. Ehrman, 3 F.3d 931, 935 (5th Cir. 1993).

“Am Airlines, 228 F.3d at 581.

8



to enforce the FHAA, gives district courts the discretionto “all ow

the prevailing party, other than the United States, a reasonable

attorney’s fee and costs.”® The City's reliance on the FHAA' s
prevailing party fee-shifting provision rings hollow, to say the
| east.

The spurious nature of the Cty’'s argunent becones self-
evi dent when we note that, on appeal, it has failed even to nention
the renedial provision of the consent decree, which expressly

enpowers the court “to inpose any renedy authorized by law or

equity, including but not limted to an order ... awarding any

damages, costs and/or attorneys’ fees which may be occasi oned by
the City’'s violation of this Consent Decree.”® |ndeed, the consent

decree expressly permts these renedi es, regardl ess of whether the

Cty's violation is “wllful or otherw se.”

Consent decrees have elenents of both contracts and
judicial decrees. A consent decree enbodi es an agr eenent
of the parties and is also an agreenent that the parties
desire and expect wll be reflected in, and be
enforceabl e as, a judicial decree that is subject to the
rules generally applicable to other judgnments and
decrees. 1°

842 U.S.C. 8§ 3614(d)(2) (2000) (emnphasis added).

° W are not pleased by the fact that the City' s appellate
brief makes no nmention of this critical aspect of the case and
rem nd counsel of their ongoing duty of candor to the court.

See, e.qg., United States v. Shaffer Equip. Co., 11 F.3d 450, 457
(4th Gr. 1993) (“[Alttorneys are expected to bring directly
before the Court all those conditions and circunstances which are
relevant in a given case.”).

0 Frew v. Hawkins, 504 U S. ---, 124 S.C. 899, 904 (2004)
(internal quotations and citations omtted).
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The City struck a deal with the governnent and bound itself to an
enforceable judicial order. Insofar as the district court’s
authority to award attorney’s fees to the governnent is concerned,
we need to | ook no further than the plain | anguage of the consent
decr ee.

2. Award of Attorney’'s Fees to the Governnent at
a Rate of $125 per hour.

In the alternative, the Cty contends that even if the
district court was enpowered to award attorney’'s fees to the
government, it could not do so at a rate of $125 per hour. Rather,
asserts the GCty, the court is limted to an hourly rate based on
what the City characterizes as the governnent’s “actual expense,”
i.e., an hourly rate determ ned by the governnent attorney’s actual
sal ary, which here anounts to approxi mately $55 per hour. The City
conplains that an award of any nore would result in an
unjustifiable “windfall” to the governnent.

We observe first that the vigor of our review of a district
court’s sanction award depends on the circunstances of the case.

“I'f the sanctions inposed are substantial in anount, type, or

effect, appellate review of such awards will be inherently nore
ri gorous; such sanctions nust be quantifiable wth sone

precision.” W do not consider the total sanctions awarded

11 Topalian, 3 F.3d at 936 (enphasis added) (quoting Thonmas
v. Capital Security Svcs., 836 F.3d 866, 833 (5th Cir. 1988) (en
banc)).
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against the Cty of some $52,000 to be on the high end of the
scal e.

To put the quantumof this award in context, we note several
representations made by counsel for the Cty in its Mtion to
Rei nstate Appeal D sm ssed for Want of Prosecution and to File
Brief Qut of Time —which we granted. In that notion, the Gty
asserted that its counsel was unable to file the City s appellate
brief tinely, in part because of the substantial anount of

responsibility on the city counsel’s docket. Anobng those projects

were a $12 mllion railroad depot renovation project, a $13 mllion
purchase of a water filtration system and a $40 mllion bond
refinancing. 1In light of the magnitude of these projects, we find

the Gty's position untenable. The Cty’s own obstinance resulted
in the waste of the governnent’s, CA's, and the federal courts
time and resources. The City’'s conduct senselessly delayed CA s
ability to provide services for which the uncontroverted evi dence
showed there to be a “critical need in the GCty.” These
considerations and the fact that the Cty did not even bother to
file a reply brief on appeal, convince us that the sanctions
inposed by the district court could hardly be considered
“substantial.”

The anmount of the award, of course, nust ultimately be
determ ned by the district court on the facts of each case. Wen
a court awards attorney’s fees to the governnent as a sanction for
an adverse party’s inproper conduct, however, we treat the hourly
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rate in the local |egal comunity as a benchmark for determ ning
the anount of attorney’'s fees to be inposed. This conclusion is

supported by the Suprene Court’s ruling in Blumv. Stenson,?!? in

which the Court held that “reasonable fees” under fee-shifting
statutes such as 42 U.S.C. § 1988 “are to be cal cul ated according
to the prevailing nmarket rates in the relevant community,”
regardl ess of whether the plaintiff is represented by a private | aw
firmor a legal aid society.?®

The Eighth Grcuit and the Third Crcuit have extended Blum s

reasoning to the instant context. In United States v. Big D

Enters., Inc.,* the Eighth Crcuit adopted the prevailing market
rate standard for assessing reasonable attorney’s fees in favor of
the governnent in the context of Rule 37 sanctions:

W see no reason why the governnent shoul d not be able to
recover a reasonable fee for its attorney’'s work
calculated at the sane rate that the attorney would be
conpensated by the prevailing |ocal econony. I n
exam ning the hourly rate of the local |egal community,
it is irrelevant whether counsel seeking the attorney’s
fees is enployed by the private or public sector. Wat
matters is the attorney’s experience and ability.

The Third Circuit has reached the sane result in the Rule 11

12 465 U.S. 886 (1984).
13 465 U.S. at 892- 95.
14 184 F.3d 924 (8th Cir. 1999).
15 | d. at 936.
12



context.® |In the absence of a nore specific governing rule or
agreenent, !’ the same standard for assessing attorney’'s fees in
favor of the governnent shoul d apply across-the-board to all of the
district court’s sanction powers. 18

Myron S. Lehtman, the attorney who represented the gover nnent
inthe district court, has been practicing | aw for al nost 30 years.
Al t hough his hourly rate as determ ned by the | ocal |egal market is
probably much higher, the governnent suggested —as a conproni se
—that it be reinbursed at a rate of $125 per hour, which is the

rate specified in the Equal Access to Justice Act (“EAJA").® The

16 See Napier v. Thirty or Mre Unidentified Federal Agents,
Enpl oyees or Oficers, 855 F.2d 1080, 1092-93 (3d G r. 1988)
(“[We can perceive no difference between the situation of an
Assistant U S. Attorney and that of a public interest |awer
whose services, the Suprene Court has held, are to be valued at a
mar ket rate, even though he or she, |ike Assistant U S.
Attorneys, had no regular billing rate.”) (citing Blum 465 U. S.
at 895).

7 The consent decree says nothing about the rate at which
t he governnent could recover attorney’'s fees. W, therefore,
apply the standard that would normally govern the award of
attorney’s fees to the governnent as a sanction agai nst the
adverse party.

18 See generally Topalian, 3 F.3d at 934-36 & n.5.

1928 US.CS 8§ 2412(d)(2)(A (Law. Co-op. 2002) (limting
attorney’s fees awarded under the EAJA to $125 per hour “unl ess
the court determnes that an increase in the cost of living or a
special factor, such as the imted availability of qualified
attorneys for the proceedings involved, justifies a higher fee”).
The EAJA authorizes a court, unless expressly prohibited by
statute, to award fees and expenses “to the prevailing party in
any civil action brought by or against the United States or any
agency or any official [thereof] acting in his or her official
capacity.” 28 U.S.C. S. § 2412(b).
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governnent relied on the EAJA only to illustrate that its request
for $125 per hour was reasonabl e. W are satisfied that the
district court did not abuse its discretion in awardi ng attorney’s
fees to the governnment at a rate of $125 per hour.

3. Award of Damages to CA Equal to its Costs
Expenses, and Attorney’'s Fees.

The City’'s final contention on appeal is enbodied in its
challenge to the district court’s award to CA of damages equal to
its expenses, costs, and attorney’s fees. The district court
expressed two alternative justifications for concluding that an
award of attorney’'s fees to CAwas warranted. The district court’s
award to CA is appropriate under either approach.

a. CA as a “person aggrieved” or
private plaintiff under the FHAA

Al though CA never formally intervened in the contenpt
proceedings initiated by the governnent, the district court
determ ned that CA could be characterized as a private plaintiff
under the FHAA and therefore entitled to damages equal to its
expenses, costs, and attorney’s fees. CA coul d have intervened
under 42 U. S.C. 8 3614(e), but it did not —probably because the
City threwin the towel even before the bell sounded for round one.
A court may award a party who intervenes under 8§ 3614(e) “such
appropriate relief ... as is authorized to be granted to a

plaintiff inacivil action arising under [8 3613].72° I|nasnmuch as

20 42 U.S.C. § 3614(e).
14



CA coul d have intervened and sought these renedies, reasoned the
district court, it could consider CA a private plaintiff and award
it damages equal to its expenses, costs, and attorney’'s fees.?
Even absent intervention by CA, the district court was well
wthin its power under the express authority of the FHAA to award
CA its expenses, costs and attorney’s fees. In 8 3614(d)(1)(B)

the FHAA explicitly permts courts to “award such other relief as

the court deens appropriate, including nonetary danages to persons

aggrieved.”?? The district court did not exceed its power by
awarding attorney’'s fees to CA which was an “aggrieved person”
within the neaning of the FHAA 23
b. Award to CA of damages anounting to
its expenses, costs, and attorney’s
fees for the Gty's willful
viol ation of the consent decree
The district court concluded separately that CA was entitled
to recover its expenses, costs, and attorney’s fees for the City’'s

willful disobedience of a court order. The court relied on

Fl ei schmann Distilling Corp. v. Miier Brewing Co.,? in which the

2 See 42 U.S.C. § 3613(c).

2 |n United States v. Balistrieri, the Seventh Crcuit held
that “8 3614(d) allows the governnment to seek conpensatory
damages for an aggrieved person w thout that person’s
intervention.” 981 F.2d 916, 928 (7th Gr. 1992). W agree.
“INJothing in 8§ 3614 expressly requires an aggrieved party to
i ntervene before the court may award damages in a case brought by
the Attorney Ceneral.” |d.

2 See 42 U.S.C. § 3602(i) (defining “aggrieved person”).
24 386 U.S. 714 (1967).
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Suprene Court noted that “in a civil contenpt action occasi oned by
w || ful disobedience of a court order an award of attorney’ s fees
may be authorized as part of the fine to be levied on the
def endant.”?® In response, the City invokes our decision in

Northside Realty Assoc., Inc. v. United States? to argue that the

district court lacked the authority to award a nonparty
conpensatory danmages in a contenpt proceeding.

i. The Northside Realty Deci sion

At first blush, one can see why the Cty would seek refuge in
this decision, as its facts resenble those before us. On further

exam nation, however, it becones apparent that Northside Realty

cannot carry the day.
I n that case, the Appellant, Northside Realty Associ ates, |Inc.

(“Northside”), was held in civil contenpt of a federal injunction

2 |d. at 718 (enphasis added). There is disagreenent anong
the courts over whether a showing of “bad faith” or “w il ful
di sobedi ence” on the part of the contemmor is required to justify
an award of attorney’s fees. See Food Lion, Inc. v. United Food
and Commercial Wirkers Intern. Union, AFL-CIO CLC, 103 F.3d 1007
1017 n.14 (D.C. Gr. 1997) (collecting conflicting cases). Qur
circuit, however, has consistently held that good faith is not a
defense to a finding of civil contenpt. See, e.qg., Chao v.
Transocean O fshore, Inc., 276 F.3d 725, 729 (5th Cr. 2002);
Wi tfield v. Pennington, 832 F.2d 909, 913 (5th Cr. 1987);
Waff enschm dt v. MacKay, 763 F.2d 711, 726 (5th Cr. 1985), cert.
denied, 474 U. S. 1056 (1986). But this disagreenent is
irrelevant to our decision today, because abundant evi dence
supports the district court’s finding that the City' s violation
of the consent decree was willful. See supra Part 1I.

26 605 F.2d 1348 (5th Gr. 1979).
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prohi biting Northside fromdiscrimnatory housing practices.?” That
i njunction was issued in 1971 as a result of an FHA suit brought by
t he governnent.?® |n 1975, the governnment initiated civil contenpt
proceedi ngs agai nst Northside for violating the 1971 i njunction and
sought “additional injunctive relief and al so nonetary danmages for
nonparty victinms of Northside's discrimnation.”? Following a
bench trial, the district court held Northside in contenpt and
i ssued a new, expanded injunction in which the court “specified
conditions of purging the contenpt with nonetary penalties and
ordered certain affirmative renedial nmeasures....”3 The district
court, however, denied the governnent’s request for an award of
monetary relief for nonparty victins of Northside' s discrimnatory

practices. This refusal was grounded in United States V.

Mtchell,® in which we had held that FHA enforcenment actions
brought by the governnment could not be used as vehicles for

obt ai ni ng conpensatory relief for victins.

21 1d. at 1350. Although the injunction extended to
Northside as well as its agents, enployees, and brokers, for
sinplicity’'s sake, we refer here only to Northside (in the
si ngul ar) .

28 The injunction is reprinted in United States v. Northside
Realty Assoc., Inc., 474 F.2d 1164, 1166 n.3 (5th Gr. 1973).

2 605 F.2d at 1350.
3 ]1d. at 1351.
31 580 F.2d 789 (5th Gr. 1978).

2 1d. at 793 (“As we read § 3613 the Attorney General is
enpowered to seek only equitable renedies. To broaden this
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On appeal, the governnent in Northside Realty argued that even

if Mtchell precluded the award of conpensatory damages for
Nort hside’s nonparty victinms, “conpensatory danages for nonparty
di scrim natees nmay nonetheless be awarded in [a] civil contenpt
action. "33 Thus, the governnent was attenpting to use civil
contenpt proceedings indirectly to reach a result that we had
refused to authorize directly in Mtchell. W did not bite:

[We would be reluctant to allow this civil contenpt
proceeding to be used, as the Governnent woul d have us
do, to enlarge upon the original injunctive action by
bringing in new parties with new issues in what would
nmost |likely be a new proceeding. The relief sought by
the Governnent here cannot be characterized as nerely an
incidental part of the main cause. [t is an altogether
new and different matter.... [We now hold that here the
Governnent may not be awarded conpensatory danages for
nonparties in a civil contenpt action brought to enforce
a 8 3613 injunction.?3

Qur central concern in Northside Realty was that “absent [an]

express congressional nandate,”® it would be inprudent to allow

limted grant of authority to include the power to seek |egal
damages woul d be a substantial departure from principles of

equity and statutory interpretation.”). See also United States
v. Long, 537 F.2d 1151, 1153-55 (4th Gr. 1975); United States v.
Rent - A-Hones Sys. of Ill., Inc., 602 F.2d 795, 797-98 (7th Gr.

1979); United States v. Ol ofsky, 538 F. Supp. 450, 452-53
(S.D.N Y. 1981).

33 605 F.3d at 1355-56.

3 1d. at 1357, 1358 (enphasis added). Before the FHA was
amended by the FHAA in 1988, 8 3613 was the provision governing
enforcenent actions by the attorney general. See 42 U S.C. 8§
3613 (1980). Section 3613 s anended counterpart in the current
FHA is 8 3614. See 42 U S.C. 8§ 3614 (2000).

% ]1d. at 1358.
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civil contenpt proceedings to be used as a nechani smfor achieving
a result that could not be obtained in an original governnent
enf orcenent action. 3¢

ii. Expanded Enforcenent Powers
under the FHAA

I n 1988, though, Congress passed t he FHAA, which substantially
anended t he FHA and reshaped the | andscape of fair housing actions
brought under it.3® |In addition to extending federal fair housing
protection to handi capped persons and famlies with children, the
FHAA consi derably enhanced the federal governnent’s enforcenent
powers. 3 Enabling the governnment to seek the full panoply of |egal
and equitable renedies on behalf of nonparty victinms of

di scrimnation was a chief objective of the FHAA 2 The FHAA now

% To be sure, we recognized the limted application of our
holding to the FHA context. See id. at 1356 (“Wile we need not
forecl ose altogether the possibility of third party conpensatory
relief in civil contenpt cases, we agree with the District Court
t hat conpensat ory danages for nonparties ought not to be granted
here as part of the Governnment’s renedy in a civil contenpt
proceedi ng brought by the Attorney CGeneral to enforce a § 3613
i njunction.”).

37 See supra note 1.
38 See generally Eugene R Gaetke & Robert G Schwemm

Gover nnent Lawers and Their Private “Cients” under the Fair
Housi ng Act, 65 Geo. WASH. L. Rev. 329, 329-45 (1997).

% See, e.q., id.; HR Rep. No 100-711, at 16 (1988),
reprinted in 1988 U S.C C. A N 2173, 2177 (“Existing |aw has been
i neffective because it |acks an effective enforcenent nmechani sm
Private persons and fair housing organizations are burdened with
primary enforcenent responsibility. Although private enforcenent
has achi eved sone success, it is restricted by the limted
financial resources of litigants and the bar, and by
di sincentives in the lawitself. The Federal enforcenent role is
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permts the governnent to seek nonetary damages and ot her renedi es

on behal f of “persons aggrieved.”* As explained by one federal

court,

Twenty years after the [original FHA] was passed,
Congress anended the act to include express |anguage
providing for the award of nopnetary danages in housing
di scrim nation suits brought by the Attorney General. In
doing so, the | egislature expressly extended the statute
to include the very provisions which the courts had
refused to inply from the |anguage of the [original
FHA] . 41

By abrogating Mtchell,“ Congress vitiated the central concern that

governed our decision in Northside Realty —nanely, the absence of

speci fic congressional authority for the governnent to seek damages
and ot her renedi es for nonparty victinms of housing discrimnation.

In contrast to what was perm ssible when Northside Realty was

decided, the “relief sought by the Governnent” now can “be

severely limted.”). Conpare 42 U S.C. § 3613 (1980) (original
FHA) with 42 U S. C. 88 3613(e), 3614 (2000) (current FHA as
anended by the FHAA).

4042 U S.C. 8§ 3614(d)(1)(B) (enphasis added). See supra
notes 22-23 and acconpanyi ng text.

4 United States v. Rent Anerica, Corp., 734 F. Supp. 474,
477 (S.D. Fla. 1990) (citing 42 U.S.C A 8§ 3614(a), (d) (West
Supp. 1989)). See also id. at 476-77 (“It was clear under the
[original FHA] that Congress had intended to limt the power of
the Attorney CGeneral to the pursuit of equitable renedies only.
Accordingly, the enforcenent of the [original FHA] by the
Attorney General was limted by its own terns.”) (citing Long,
537 F.2d at 1155; Mtchell, 580 F.2d at 793).

42 \\& believe that Long, 537 F.2d at 1153-55, Rent-A-Hones
Sys., 602 F.2d at 797-98, and Ol of sky, 538 F. Supp. at 452-53,
have al so been abrogated by 8§ 3614 of the FHAA
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characterized as nerely an incidental part of the main cause.”*
No | onger nmust it be “an altogether new and different matter.”%

As such, the Gty' s reliance on Northside Realty is m splaced, and

the district court’s order that the City pay danages to CA equal to
its expenses, costs, and attorney’'s fees was proper.
1. CONCLUSI ON
The Cty’s contunmaci ous conduct was wholly inexcusable. W,
therefore, affirmthe district court’s awards in all respects.

AFF| RMED.

4 Northside Realty, 605 F.2d at 1357.

4 1d.
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