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According to the Governnent, Ranon Peters, a |awful
permanent resident alien, becane deportable because of his
conviction for felony solicitation to transport marijuana for sale
under Arizona | aw. Because we agree that Peters violated a |aw
“relating to” a controlled substance, he was renovable under
8 US C 8§ 1227(a)(2)(B)(i). Accordingly, we lack jurisdiction and
dismss this petition.

| . BACKGROUND
Ranmon Ant hony Peters, a native and citizen of Jamaica,

was admtted to the United States in July 1993 as a noni nmm gr ant



visitor, but he soon adjusted his status to that of a |awful
per manent resident. On May 22, 2000, Peters was convicted in
Arizona state court for felony solicitation to transport marijuana
for sale and was sentenced to four years’ probation. The
| migration and Naturalization Service (“INS’)! initiated renoval
proceedi ngs agai nst Peters under 8 U S.C. 8§ 1227(a)(2)(A) (iii),
rendering deportable “[a]lny alien who is convicted of an aggravat ed
felony at any tine after adm ssion.” 8 U S.C. § 1227(a)(2)(A) (iil)
(2000). After being denied bond by an imm gration judge, Peters
appeal ed to the Board of Immgration Appeals (“BIA’), and the Bl A
reversed because it did not consider Peters’s prior conviction an
aggravated felony. |INS then wthdrew the aggravated fel ony charge
and filed a new deportati on charge agai nst Peters as an

: alien who at any tine after adm ssion has been

convicted of a violation of (or a conspiracy or attenpt

to violate) any law or regulation of a State, the United

States, or a foreign country relating to a controlled

subst ance (as defined in section 802 of Title 21), other

than a single offense invol ving possession for one’s own

use of 30 grans or |ess of marijuana .
8 US.C 8§ 1227(a)(2)(B)(i) (2000).

Peters noved to term nate the renoval proceedi ngs based

onthe Ninth Crcuit’'s decision that a conviction for solicitation

to possess cocaine under Arizona law did not render an alien

! Al references tothe INSrefer to the organi zati on now known as the
Bureau of | nmgration and Custons Enforcenment (“BICE’). As of March 1, 2003, the
INS's administrative, service, and enforcenent functions were transferred from
the Departnment of Justice to the new Departnment of Honeland Security (“DHS").
Wthin the Departnent of Honeland Security, BICE assuned the INS' s detention,
removal , enforcenent and investigative functions.
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renmovabl e under 8§ 1227(a)(2)(B)(i). See Coronado-Durazo v. |INS

123 F.3d 1322, 1326 (9th Cr. 1997). Peters’s proceedi ngs,
however, occurred in Oakdale, Louisiana, inthe Fifth Crcuit, and
the immgration judge refused to be bound by Nnth Crcuit

precedent. Instead, the immgration judge applied a Bl A decision

contrary to Coronado-Durazo. See Matter of Beltran, 20 I. & N
Dec. 521, 528 (BIA 1992). On appeal to the BIA Peters again
relied on the Ninth Crcuit opinion and al so contended that the
BIA's earlier decision in his bond proceeding barred his
deportation based on res judicata principles. The BI A rejected
Peters’s argunents. He has appeal ed the resulting renoval order.
1. DI SCUSSI ON

Notw t hstanding the limted scope of judicial review of
deportation orders authorized by the Illegal I mm grati on Reformand
| mm grant Responsibility Act of 1996, Pue. L. No. 104-208, 110 STAT.
3009-546 (“IIRIRA”), this court retains jurisdiction to review

facts concerning our jurisdiction. Lopez-Elias v. Reno, 209 F.3d

788, 791 (5th Gr. 2000). Specifically, we have jurisdiction to
determ ne whether the petitioner is an alien who is deportable for

commtting an offense that bars this court’s review Snalley v.

Ashcroft, 354 F.3d 332, 335 (5th Cr. 2003) (citing Nehnme v. I NS

252 F.3d 415, 420 (5th Cr. 2001)). If he is, then we [|ack
jurisdiction to consider other issues.

Qur jurisdiction here turns on whether Peters’s Arizona



conviction for solicitation to transport nmarijuana for sale
constitutes

a violation of (or a conspiracy or attenpt to violate)

any law or regulation of a State, the United States, or

a foreign country relating to a controlled substance
8 US.C 8§ 1227(a)(2)(B)(i).? There are three conponents to this
determ nation: whether Peters’s Arizona conviction constitutes a
violation of a law “relating to a controlled substance”; whether

the Ninth Crcuit’s interpretation of the interplay of the federal

and state statutes in Coronado-Durazo is correct; and whether a

2 Pet ers nakes additional argunents that do not directly involve this
statute's interpretation. First, Peters argues that the BIA is collaterally
estopped fromfindi ng hi mrenovabl e based upon its prior decision that he was not
convi cted of an aggravated felony under 8 U S.C. 8§ 1227(a)(2)(A)(iii). This
argument |acks nerit. The current renoval proceedi ng pendi ng agai nst Peters is
based on a whol |y separate provision —8 U.S.C. § 1227(a)(2)(B)(i) —relating to
prior drug-related offenses. Therefore, the BIA's prior decision has no res
judicata effect on the current renoval proceedi ng.

Second, Peters argues that because the BIA | ooks to the convicting
jurisdiction's law to determ ne whether an underlying offense qualifies as a
predicate offense for deportation, the Ninth Grcuit’s decision in Coronado-
Durazo v. INS, 123 F.3d 1322 (9th Cr. 1997), should be binding upon the BIA
This argunment al so lacks nerit. This case raises questions regarding the scope
of the federal immgration | aws and whether a particular state conviction falls
within the relevant federal statute. Because Peters’s immigration case was
properly heard in Gakdal e, Louisiana, where he was detained, the BIA is bound
only by this circuit’s decisions. See 8 U S.C. § 1252(b)(2) (requiring that a
petition for review of renoval proceedings “shall be filed with the court of
appeals for the judicial circuit in which the inmmigration judge conpleted the
proceedings.”). To the extent that the BIA was required to anal yze state | aw,
the sane rul e applies —only this circuit’s precedents (and those of the Suprene
Court) bind the Bl A when considering an appeal froman inmgration judge in the
Fifth Grcuit.

Third, Peters asserts that he pled guilty to the Arizona charge only
because of and “in reliance on” the Ninth Grcuit’'s decision that a solicitation
of fense concerning illegal drugs is not a deportable violation. As Peters had
no ground for insisting upon venue of his deportation proceeding in the Ninth
Circuit, this contention is frivol ous.

Finally, contrary to Peters’s inplication, this court is not bound
by the Nnth Circuit’s construction of Arizona law. See, e.qg., Signal Ol & Gas
Co. v. The Barge W 701, 654 F.2d 1164, 1177 (5th G r. 1981) (cases fromdifferent
circuits do not control this circuit’s construction of state and federal |aw).
Wi le sister circuits’ experience construing the laws of the states within their
jurisdiction may render their decisions persuasive, we are not bound by those
deci si ons.




solicitation offense is excluded fromthe purview of this statute.
This court reviews the federal statute de novo, but if Congress’s
| anguage is silent or anbiguous on the question at issue, as we
conclude it is, we nust defer to a reasonabl e construction of the

| anguage by the BIA See Chevron, U S A, 1Inc. v. Natural

Resources Defense Council, Inc., 467 U S. 837, 842 (1984); INS v.

Aguirre Aguirre, 526 U S. 415, 424-26 (1999) (applying Chevron

deference to BIAinterpretation of immgrationlaws). Inregardto
Chevron deference, however, we follow this court’s decision in

Omgah v. Ashcroft, 288 F.3d 254, 258 (5th Cr. 2002), which

deferred to BIAon the interpretation of inmmgration | aw but not of

federal or state crimnal | aws. But see Coronado-Durazo, supra,

refusing to defer to BIA at all on the construction of 8§
1227(a) (2)(B) (i).

Initially, we agree with BIA s conclusion that Peters
violated a law “relating to a controlled substance.” Peters’s
j udgnent of conviction, dated May 22, 2000, states:

IT IS THE JUDGVENT OF THE COURT that the Defendant is
guilty of the crinme of Count |, Arended, SOLICI TATION TO
TRANSPORT MARI JUANA FOR SALE a Cass 4 felony, non-
dangerous and non-repetitive offense, in violation of
AR S. 813-3405(A)(4), 13-1002, 13-701, 13-801 comm tted
on or about January 9, 2000.

(enphasi s added). Under Arizona Revised Statute 8§ 13-3405(A)(4),
“[a] person shall not knowingly . . . [t]ransport for sale .
marijuana”, and wunder § 13-1002,

[a] person. . . commts solicitationif, wth the intent
to pronote or facilitate the comm ssion of a felony .
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such person . . . solicits another person to engage in

speci fi c conduct which would constitute the felony .

or which would establish the other’s conplicity inits

conmmi ssi on.
Because Peters was convicted of a class 4 felony, the rel evant
provisions indicate that he solicited the comm ssion of a class 2
fel ony and that the underlying offense invol ved at | east two pounds
or nore of nmarijuana. See ARIz. Rev. STAT. 8§ 13-1002(B)(2)
(“Solicitationis a. . . Cass 4 felony if the offense solicited
is aclass 2 felony.”); ARz Rev. Stat. 8§ 13-3405(B)(11) (“A person
who violates . . . Subsection A, paragraph 4 of this section
i nvol vi ng an anount of marijuana having a wei ght of two pounds or
more is guilty of a class 2 felony.”).

The Ari zona statutes thus expressly define the of fense of
solicitation in the context of another underlying illegal act. A
person cannot be convicted of felony solicitation wthout the
specific intent to pronote or facilitate the conm ssion of anot her
felony. Moreover, pursuant to the statutes, Peters’s penalty was
directly based on the severity of the felony crinme that he
solicited; had he solicited the transportation of a | esser anount
of drugs, he woul d have been subject to a |l esser penalty. In this
| egislative framework, and particularly on the state record of
Peters’s conviction, it makes no sense to speak of a conviction for
solicitation in the abstract — — solicitation is only a crine

insofar as an individual acts with the intent to get another to

commt a particular underlying fel ony.



That Peters was convicted of soliciting another
i ndividual to transport two or nore pounds of marijuana for sale on
its face constitutes a violation of alaw“relating to a controlled
substance.” The fact that Peters did not personally transport the
mar i j uana does not excl ude hi mfromhaving commtted a drug-rel ated
of fense.® This understanding of the “relating to” |anguage is
i nformed by Congress’s consistent effort to target aliens who are
involved in drug-related activities. As the Nnth Crcuit
acknow edged, “Congress has clearly spoken agai nst al i ens who abuse
the hospitality of the United States by conmtting drug-rel ated

crinmes.” Coronado-Durazo, 123 F.3d at 1326 (citing a variety of

statutes enacted over the |last tw decades that place substanti al
procedural and substantive burdens upon aliens convicted of drug-

related offenses); see also Luu-Le v. INS, 224 F.3d 911, 915-16

(9th CGr. 2000) (“We have construed the ‘relating to |anguage
broadly in the past.”). Moreover, the Suprene Court has
traditionally afforded an expansive reading of “related to.” See

e.qg., District of Colunbia v. Geater Wash. Bd. of Trade, 506 U. S.

125, 134-35 (1992) (“Indeed, it has been reiterated so often that

petitioners did not challenge the proposition that the statute in

8 We do not suggest that solicitation is a |l esser included of fense of
a given underlying statutory violation or that the nental state and acts that are
required to commt the underlying offense are the same for the solicitation
convi ction. Indeed, the Arizona Court of Appeals has held that such
consi derations make solicitation a conpletely separate crinme fromthe underlying
offense. See State v. Tellez, 799 P.2d 1, 3 (Ariz. C. App. 1989). But the
nuances of Arizona crimnal |aw do not affect our construction of the federal
statute's “relating to” provision.




this case ‘related to’ respondent’s ERI SA plan.”).
Peters urges the opposite result for reasons that

originate in Coronado-Durazo. First, he contends, an alien

violates a law “relating to a controlled substance” only if the
underlying convicting statute, read wi thout reference to any ot her

statutes, directly refers to controll ed substances. See also, U.S.

v. Meza-Corrales, 183 F.3d 1116, 1117 (9th Gr. 1999) (citing

Cor onado- Durazo for this proposition). Second, because the statute

parenthetically includes two generic crinmes, conspiracy and

attenpt, it necessarily excludes the also-generic crinme of

solicitation. Coronado-Durazo, 123 F.3d at 1325. Peters posits
these positions as a plain language interpretation of
8§ 1227(a)(2)(B)(i). 1d. W disagree with all of these points.

As mapped out above, Peters’s solicitation conviction
expressly incorporated the underlying illegal delivery of over two
pounds of marijuana. The basis for the Ninth Crcuit’s apparently
contrary conclusion is unclear. It may have been derived from
Cor onado-Durazo’s | esser crine of solicitation to possess cocai ne,

whi ch constitutes a class 6 felony, see Coronado-Durazo, supra at

1325, as conpared with Peters’s conviction of a class 4 felony
solicitationto transport marijuana. Alternatively, the convicting
record inthe Nnth Crcuit case may have differed fromthat before

us, i nasnmuch as Coronado-Durazo cites only the Arizona solicitation

statute, while Peters’s judgnent also referred to the drug of fense.
Finally, the Ninth Crcuit failed to trace, as we have done, the
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clear statutory nexus fromillegal solicitation to a drug of fense.

In any event, the Ninth Crcuit’s decision in Coronado-Durazo seens

arbitrarily to narrow Congress’s intentionally broad phrase —
covering the violation of “any law “relating to” a controlled
subst ance —at least if applied to the convicting record before us.
We agree that Congress required a nexus between the statute of
conviction and controlled substance regulations or |aws. See,

e.q., Uena-Ramrez v. Ashcroft, 341 F.3d 51, 55 (1st G r. 2004)

(holding a Travel Act violation to have both a factual and | ega
nexus to drug crines sufficient tofall within § 1227(a)(2)(B)(i));

Londono-Gonez v. INS, 699 F.2d 475 (9th Cr. 1983) (aiding and

abetting cocaine distributionfalls within statutory predecessor to
§ 1227(a)(2)(B)(i)). We disagree with the Nnth Crcuit’s conclu-
sion that no such nexus can be found in an Arizona solicitation

conviction.*?

4 Qur approach does not conflict with the Sixth Grcuit’s ruling in
Cast aneda de Esper v. INS, 557 F.2d 79 (6th Cr. 1977) or the BIA s decision in
Matter of Carrillo, 16 I. & N. Dec. 625 (BIA 1978). |In Castaneda, the Sixth

Crcuit held that misprision of a felony —even where the underlying felony is
a drug offense —did not fall within the scope of an earlier version of the
statute at issue here. See 557 F.2d at 84. Wiile both solicitation and
msprisionrelate to an underlying felony, msprision deals with the conceal ment
of a felony, whereas solicitation is undertaken with the specific intent to
pronote or facilitate the commission of a felony. This difference is
significant. As the BIA noted in Mtter of Beltran, there is a close
rel ati onshi p between the of fenses of attenpt and solicitation that does not exi st
with regard to misprision. See 20 |I. & N Dec. at 528. Thus, Castaneda is
di sti ngui shabl e.

Simlarly, Matter of Carrillo dealt with possession of a firearm
during the conm ssion of a drug felony. See 16 1. &N Dec. at 625-26. In that
case, the BIA relied on Castaneda and held that the unlawful possession
conviction did not relate to a controlled substance. 1d. at 626-27. As with
Cast aneda, a firearmconviction is not as closely related to the underlying drug
felony as a solicitation conviction. In Matter of Beltran,the BIAfound Carrillo
di stingui shable froma solicitation conviction.
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The Ni nt h Crcuit’s narr ow interpretation of
8§ 1227(a)(2)(B)(i) draws support from Congress’s parenthetical
| anguage, whi ch i ncl udes conspiracy or attenpt viol ati ons anong t he
deportable offenses denoted by the “relating to” phrase. The

Coronado-Durazo nmajority characterized conspiracy and attenpt as

generic crimes and then held that their enunmeration necessarily
excl uded other generic crinmes like solicitation fromthe statute’s
reach. This statutory interpretation is plausible, but, based on
the odd grammar of the provision, it is hardly plain. A nore
pl ausi bl e interpretation is that adopted by the BIA in Mtter of
Beltran, which held that the statutory references to conspiracy and
attenpt are illustrative wthout being exclusive.® Furt her,
conspiracy and attenpt are not rendered superfluous by such a

readi ng of the provision because “‘[a] parenthetical is, after all,
a parenthetical, and it cannot be used to overcone the operative

terns of the statutes.’” U.S. v. Mnjaras-Castaneda, 190 F. 3d 326,

330 (5th Cir. 1999) (quoting Cabell Huntington Hosp., Inc. V.

Shalala, 101 F.3d 984, 990 (4th Gr. 1996)).

Wil e the Coronado-Durazo majority refused to defer to

Matter of Beltran and described the statutory | anguage as plain, we

agree with Judge Farris’s dissent that the provision is anbi guous

or silent concerning the treatnent of solicitation offenses. W

5 I ndeed, the commentary to the Model Penal Code, upon which Arizona’s
crimnal code is based, see State v. Mtt, 931 P.2d 1046, 1050 (Ariz. 1997),
states that “[s]olicitation may . . . be thought of as an attenpt to conspire.”

MoDEL PENAL CoE § 5.02 cnt. at 365-66.
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are consequently bound by this court’s application of Chevron
deference to a reasonable construction of the inmmgration | aws by

the BIA. Omgah v. Ashcroft, 288 F.3d 254, 258 (5th G r. 2002).

Based on the deliberate breadth of § 1227(a)(2)(B)(i) and
Congress’ s repeated attenpts to expand the deportability and hasten
the process for aliens engaged in drug-related offenses, the BIA s

approach in Matter of Beltran was emnently reasonable.® This

approach finds additional support in decisions, cited by this court

i n Monj aras- Cast aneda, supra at 330, that have construed statutory

parentheticalstosignifyclarifications, non-exclusiveidentifica-
tions, or visual aids. Congress in fact reduced the grammatica
i nport of conspiracy and attenpt, and correspondi ngly enphasi zed
the breadth of “relating to,” when it replaced commas cordoni ng of f
conspiracy in the predecessor provision with the parentheses that

now appear.’

[, CONCLUSI ON
6 The primary question before the BIA in Matter of Beltran was a
question of federal inmmgration |aw —whether § 1251(a)(11), the predecessor to
§ 1227(a)(2)(B)(i), is broad enough to enconpass solicitation to possess

narcotics under Arizona law. In reaching its ultimte decision, the Bl A engaged
in an extended di scussion of the offense of solicitation under Arizona | aw, the
Model Penal Code, and the comon |aw. However, as the key issue in Matter of
Beltran was the scope and construction of a federal inmmgration statute, the
BIA s determnation on this issue is entitled to Chevron deference. See, e.qg.,
M khael v. INS, 115 F.3d 299, 302 (5th Gr. 1997).

7 Pet ers argues that we shoul d not accord the Bl A's deci si on def erence
because the statute has been amended since Matter of Beltran was decided. Before
t he 1990 anendnent, Section 1251(a)(11) rendered deportabl e any alien “convicted
of a violation of, or of a conspiracy to violate, any law relating to a
control | ed substance.” Contrary to Peters’s view, Congress’s addition of attenpt
and the substitution of parentheses for commas broadens the statute in the
direction of Beltran’s construction.
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For the reasons here stated, Peters was convicted of an
of fense “relating to control |l ed substances”; there was a sufficient
nexus between his solicitation conviction and drug-related laws to
satisfy the federal statute; and solicitation is not inplicitly
outside the reach of 8 U S.C. 8§ 1227(a)(2)(B)(i). Consequently,
Peters is a deportable alien whose conviction deprives this court
of jurisdiction over the BIA renoval order. H's petitionis

DI SM SSED.
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