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FRANK BARKSDALE AUSTI N,
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W LL- BURT COVPANY; ET AL,
Def endant s,
W LL- BURT COVPANY,
Def endant .

Appeal fromthe United States District Court
for the Northern District of M ssissippi

Bef ore GARWOOD, JONES, and STEWART, Circuit Judges.
GARWOOD, Circuit Judge:

In this products Iliability diversity case, plaintiffs-
appel l ants Eli zabeth Crowder Austin, et. al., (appellants), appeal
the summary judgnent dism ssal of their action agai nst defendant-

appellee WIl-Burt Co. (WII-Burt) for damages for the w ongful



death of their decedent, Andrew Austin! W affirm
Facts and Proceedi ngs Bel ow

Andrew Austin (Austin) was a twenty-four year old college
graduate in his fourth nonth as a producti on manager for television
station WABG TV (WABG) in Geenville, Mssissippi. On June 17,
1997, Austin was assigned to set up the station’s electronic news
gathering (ENG van for a live broadcast in dowmmtown Geenville, in
front of the Gty Hall. H's duties typically included operating
the WIIl-Burt tel escopi ng nast that was nounted on the van i n order
to facilitate the broadcast. The mast, which fed through a hole in
the roof of the van, was constructed of alum num tubes nestled
i nsi de each other that could be extended by air pressure. On the
day in question, the van was parked by soneone other than Austin
underneath power |[ines. Wien the mast was raised, it becane
entangled with the power lines, sending 8,000 volts through the
mast and el ectrifying the van and its appurtenances. Wen Austin
touched the van, he received a fatal electric shock.

No federal or state statute or regulations or simlar
requi renents (such as OSHA or Anerican National Standard Institute
standards) dictate how tel escoping masts should be constructed

perform or operate. WIIl-Burt masts are used by the military,

YInitially, appellants filed suit against nultiple
def endants. However, all defendants other than WII-Burt were
either dism ssed fromthe case or settled their clains with the
appellants. Therefore, this opinionis limted to the only
def endant involved in this appeal, WII-Burt.
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Border Patrol, firefighters, and the tel evision industry. However,
each sector uses the masts for a sonewhat different purpose.

The tel escopi ng nast at issue was nmanufactured in 1982 by the
Chi o-based WII-Burt, and in May of that year was sold by WII-Burt
to Quality Coach, a conpany in Indiana that purchased conponent
parts and integrated theminto vehicles pursuant to the denmands of
an end user. WIl-Burt did not do business with Quality Coach
after 1984 or 1985. |In Decenber 1988 WABG purchased the nmast, as
a separate item from Alan W Haines, Custom Construction of
Monroevill e, New Jersey, the invoice reflecting that it was “used”
and “conpletely rebuilt.” WIIl-Burt was unaware, until a tine
after the accident in question, that WABG had acquired the nast.
In 1989 or 1990 WABG in a separate transaction or transactions
acquired fromone or nore sources other than WII-Burt (and ot her
t han Hai nes) a pan-and-tilt and m crowave antenna, neither of which
wer e manufactured or sold by WII-Burt (which does not nake or sel
items of that kind). The pan-and-tilt and m crowave ant enna house
t he novabl e canera and transmtting antenna that are to be placed
on the top of a tel escopi ng nast.

WABG had a 1985 ENG van which it had purchased froma third
party (WIIl-Burt did not and does not make or sell such vans). 1In
1990, WABG through its own enployees, “integrated” into its ENG
van the mast and separate “payl oad conponents, which included a

Quick Set pan-and-tilt and a mcrowave antenna.” That process



i nvol ved cutting a hole in the top of the van, affixing the mast to
the floor of the van where it could extend through that hole, and
attaching the separate “pan-and-tilt and the antenna to the top of
the mast.” The WABG enpl oyee that perforned this work was at that
time “aware of the risk that the tel escopi ng mast coul d be raised
into overhead power lines” and he “therefore placed two warning
pl agues on the van,” one “on the dashboard of the van” and the

ot her “near the | ever that activated the tel escoping mast,” stating
“sonmething to the effect of ‘check around the van before raising
the mast and look for all overhead obstructions.’” These two
pl agues were in addition to the “warnings [sic] sign[s] that cane
affixed to the WII-Burt tel escoping nast that warned of overhead
danger as well.”

Al t hough WIIl-Burt originally sold the nast with a constant
pressure swtch, which required an operator to continuously depress
the switch in order to raise or lower the mast, when WABG
integrated the mast into its ENG van, it rigged a bungee cord to
hold down the pressure swtch. The bungee functioned as a crude
renote control, enabling the nmast to be raised and | owered w t hout
a person physically applying constant pressure.

Austin’s surviving nother, individually and as Adm nistratrix
of his estate, father, and sister, filed this wongful death and

survival products liability action in 2000 against WIIl-Burt and

ot her defendants in M ssissippi state court, alleging as to WII -



Burt that at the tinme the mast left WII-Burt’'s control, it was
defective in design, and that WIlIl-Burt failed to provi de adequate
warnings or instructions. They further alleged respecting WII -
Burt that it breached its post-sale duty to warn end-users |ike
WABG about the dangers posed by its product, in light of its
know edge of five or six post-1982 deaths by electrocution
involving its masts.? The case was renpved to federal court on
diversity grounds. The parties agree that M ssissippi substantive
| aw governs this case.

On Novenber 20, 2002, the district court granted WIIl-Burt’s
motion for summary judgnent, dismssing all of the appellants
clains against it. Judgnent for WII-Burt was certified as final
under FED. R QvVv. P. 54(b). Appellants have tinely appeal ed.

Di scussi on
1. Standard of Review

We review the district court’s grant of summary judgnent de
novo, applying the sane |legal standards as the district court
applied to determ ne whether summary judgnent was appropriate.
Ramrez v. Cty of San Antonio, 312 F. 3d 178, 181 (5th Gr. 2002).
A summary judgnment notion is properly granted only when, view ng
the evidence in the light nost favorable to the nonnoving party,

the record indicates that there is no genuine issue as to any

Breach of warranty allegations were al so nade bel ow, but
appel I ants have not raised any such clains on this appeal.
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material fact and that the noving party is entitled to judgnent as
a matter of law Feb. R Qv. P. 56(c); Celotex Corp. v. Catrett,
106 S. . 2552, 2552-54 (1986). In determ ning whether there is a
genui ne dispute as to any material fact, we nust consider all of
the evidence in the record, but we do not make credibility
determ nations or weigh the evidence. Ramrez, 312 F.3d at 181.
| nstead, we should draw all reasonable inferences in favor of the
nonnovi ng party. | d. However, the nonnovant, to avoid sunmary
judgnent as to an issue on which it would bear the burden of proof
at trial, may not rest on the allegations of its pleadi ngs but nust
cone forward wth proper sunmary judgnent evidence sufficient to
sustain a verdict inits favor on that issue. Celotex Corp., 106
S. . at 2552-53; Hypes v. First Comrerce Corp., 134 F.3d 721, 725
(5th Gr. 1998); Little v. Liquid Air Corp., 37 F.3d 1069, 1075
(5th Gir. 1994).

2. Mssissippi Products Liability Act

In Sperry-New Hol |l and v. Prestage, 617 So. 2d 248, 252-56

(Mss. 1993), the M ssissippi Suprene Court rejected the “consuner
expectations” test which it had earlier applied in products

liability cases and adopted instead the “risk-utility” analysis.?

*The Prestage Court noted that “[i]n Hall v. M ssissipp
Chem Exp., Inc., 528 So. 2d 796 (M ss. 1988), this Court
appeared to nove away fromthe ‘consuner expectations’ analysis
of products liability,” and al so observed that Wittley v. Cty
of Meridian, 530 So. 2d 1341 (M ss. 1988), |ikew se represented
“a step away fromthe ‘consuner expectations’ analysis.”
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Accordi ngly, Prestage also rejected the “consuner expectation test”
driven doctrine that an “open and obvi ous danger” coul d not render
a product defective. Prestage, 617 So. 2d at 256 n.4. Prestage
was decided March 25, 1993. “Soon thereafter, the Legislature
passed the Products Liability Act, Mss. Code Ann. 8§ 11-1-63.~"
Smth v. Mack Trucks, Inc., 819 So. 2d 1258, 1261 (M ss. 2002).
The substantive provisions of the Mssissippi Products Liability
Act (MPLA) are inapplicable to cases filed before July 1, 1993, the
effective date of the MPLA, and such cases are governed by
Prestage. Smth at 1261-64. All cases filed after July 1, 1993,
are fully governed by the MPLA. Because the instant suit was filed
after July 1, 1993, it is fully governed by the MPLA
The MPLA provides that:
“I'n any action for danmages caused by a product except for
comerci al danmage to the product itself:
(a) The manufacturer or seller of the
product shall not be liable if the claimant
does not prove by the preponderance of the

evidence that at the tinme the product |left the
control of the nmanufacturer or seller:

(i) 1. The product was defective
because it deviated in a material way fromthe
manuf acturer’s speci fications or from

ot herwi se identical units manufactured to the
sanme manufacturing specifications, or

Prestage, 617 So. 2d at 254, 255. Prestage expressly declined to
foll ow decisions of this court which “held that M ssissipp

enpl oys a ‘consuner expectations’ standard in strict products
liability cases,” citing Batts v. Tow Mdtor Forklift Co., 978
F.2d 1386 (5th Cr. 1992); Toney v. Kawasaki Heavy |ndus. Ltd.
975 F.2d 162 (5th Cr. 1992); Melton v. Deere & Co., 887 F.2d
1241 (5th Gr. 1989); and Gray v. Manitowoc Co., Inc., 771 F.2d
866 (5th Gr. 1985). Prestage, 617 So. 2d at 254, 256.
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2. The product was defective
because it failed to contain adequat e war ni ngs
or instructions, or

3. The product was designed in a
defective manner, or

4. The product breached an express
warranty or failed to conformto ot her express
factual representations upon which the
claimant justifiably relied in electing to use
t he product; and
(ii) The defective condition rendered the
product unreasonably dangerous to the user or
consuner; and
(ii1) The defective and unreasonabl y danger ous
condition of the product proxinmately caused
the damages for which recovery is sought.”
M ss. Code. Ann. § 11-1-63(a).

In this appeal, appellants do not raise any contentions under
section (i)l (manufacturing defect) or section (i)4 (express
warranty or representation), but rely only on clains of inadequate
warni ng (section (i)2) and defective design (section (i)3).

Concerni ng defective warning clains (section (a)(i)2) the MPLA
provi des:

“(c)(i) In any action alleging that a product is
defective because it failed to contain adequat e war ni ngs
or instructions pursuant to paragraph (a)(i)2 of this
section, the manufacturer or seller shall not be liable
if the clainmnt does not prove by the preponderance of
the evidence that at the tinme the product left the
control of the manufacturer or seller, the manufacturer
or seller knew or in |light of reasonably available
know edge shoul d have known about the danger that caused
the damage for which recovery is sought and that the
ordi nary user or consuner would not realize its dangerous
condi tion.

(ii1) An adequate product warning or instruction is
one that a reasonably prudent person in the sanme or
simlar circunstances woul d have provided with respect to
t he danger and that communi cates sufficient information
on the dangers and safe use of the product, taking into
account the <characteristics of, and the ordinary



and,

provi

and,

know edge common to an ordi nary consunmer who purchases
the product; or in the case of a prescription drug,
medi cal device or other product that is intended to be
used only under the supervision of a physician or other
i censed professional person, taking into account the
characteristics of, and the ordi nary know edge conmon t o,
a physician or other |icensed professional who prescri bed
the drug, device or other product.” Mss. Code Ann. 8§
11-1-63(c),

“(e) In any action alleging that a product is
defective pursuant to paragraph (a)(i)2 of this section,
t he manufacturer or seller shall not be liable if the
danger posed by the product is known or is open and
obvi ous to the user or consuner of the product, or shoul d
have been known or open and obvious to the user or
consuner of the product, taking into account the
characteristics of, and the ordi nary know edge conmon t o,
the persons who ordinarily use or consune the product.”
M ss. Code Ann. 8§ 11-1-63(e).

As to design defect clains (section (a)(i)3) the
des:

“(b) A product is not defective in design or
formulation if the harmfor which the claimant seeks to
recover conpensatory damages was caused by an inherent
characteristic of the product which is a generic aspect
of the product that cannot be elimnated wthout
substantially conprom sing the product’s useful ness or
desirability and which is recognized by the ordinary
person with the ordinary know edge comobn to the
community.” Mss. Code Ann. § 11-1-63(b),

“(f) If any action alleging that a product is
defective because of its design pursuant to paragraph
(a)(i)3 of this section, the manufacturer or product
seller shall not beliable if the clainmnt does not prove
by t he preponderance of the evidence that at the tine the
product left the control of the manufacturer or seller:

(i) The manufacturer or seller knew, or in
light of reasonably available know edge or in the
exerci se of reasonabl e care should have know, about the

MPLA



danger that caused the damage for which recovery is
sought; and
(i1) The product failed to function as expected

and there existed a feasible design alternative that

woul d have to a reasonable probability prevented the

harm A feasible design alternative is a design that

woul d have to a reasonabl e probability prevented t he harm

W thout inpairing the utility, useful ness, practicality

or desirability of the product to users or consuners.”

M ss. Code Ann. 8§ 11-1-63(f).*
3. I nadequate Warning C aim

The appellants claimthat the nmast at issue was defectively
desi gned and unreasonably dangerous when it left WII-Burt’'s
control in May 1982 because of inadequate warnings. The district
court dismssed this claim noting that the warning |abels that
wer e placed on the nmast specifically cautioned the operator that he
or she could be killed if the mast were rai sed “near” power |ines.?®
In Mssissippi, a warning nmay be held adequate as a matter of |aw
wher e t he adverse effect was one that the manufacturer specifically
war ned against. Cather v. Catheter Tech. Corp., 753 F. Supp. 634,

640 (S.D. Mss. 1991).

“The MPLA al so provides that “nothing in this section shal
be construed to elimnate any common | aw defense to an action for
damages caused by a product.” Mss. Code Ann. 8§ 11-1-63(h).

*The | abel s, which were yellow with red and bl ack |ettering,

were affixed to the base of the nmast, and stated:

- DANGER! PLEASE READ | NSTRUCTI ONS BEFORE RAI SI NG

- DANGER. WATCH FOR WRES. YOU CAN BE KILLED IF TH' S

PRODUCT

COVES NEAR ELECTRI CAL PONER LI NES.

There were al so warni ngs in product manuals which WII-Burt
supplied with its masts not to raise the nmast under or near power
lines and to check for overhead obstructions in proximty to the
mast’ s |ine of extension and maxi num hei ght.
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The warni ngs on the mast clearly connected contact with power
lines and risk of death. Mbreover, to the extent this danger was
not al ready obvious, we refer to the testinony of Donnie Reid, the
oper ati ons manager at WABG who conducted Austin’s safety training
and trained himin setting up the “live truck.” Reid warned Austin
that before raising the mast he shoul d check that the truck was on
| evel ground, check for obstacles overhead such as trees and power
lines, never raise the mast if there were overhead obstacles, and
maintain a twenty-foot clearance from any power l'ines.
Furthernore, on the day in question Reid specifically told Austin
that he did not need to raise the nmast to do the shot fromthe Cty
Hal | | ocation.?®

The warnings on the mast (see note 5 above) seem clearly
adequate, particularly “taking into account . . . the ordinary
know edge commobn to an ordinary consuner who purchases the
product . ” Mss. Code Ann. 11-1-63(c)(ii). In any event, the
uncontradi cted evidence establishes that Austin was adequately
war ned of the danger he encountered using the mast and that that
danger was either “known” or “open and obvious” to him (and
certainly “should have been known or open and obvious” to him.
M ss. Code Ann. 8 11-1-63(e) provides that with respect to clains

under paragraph (a)(i)2 - governing liability for inadequate

® The mast did not need to be rai sed when WABG did |ive
shots fromthis | ocation because the station’'s antenna was wthin
the direct, unobstructed line of sight of the Geenville Gty
Hal | .

11



“war ni ngs or instructions” — “the manufacturer or seller shall not
be liable if the danger . . . is known or is open and obvious to
the user . . . or should have been known or open and obvi ous.” See
also, e.g., Gty of Jackson v. Ball, 562 So. 2d 1267, 1270 (M ss.
1990) (“the dangerous product user need give no further warning
after the contractor . . . has actual know edge of the danger

M ssi ssippi Chem Corp. v. Rogers, 368 So. 2d [220] at 222 [M ss.
1979] (' know edge of danger by an independent contractor relieves
the owner fromthe duty of warning the independent contractor or
his enpl oyees’)”) (enphasis by Ball); Sprankle v. Bower Ammobnia &
Chem Co., 824 F.2d 409, 412 (5th Gr. 1987) (“in an action for

negligent failure to warn, there is no right to recover where the

party to be warned i s al ready aware of the danger;” and, thereis
no duty to warn when the user has actual know edge of the danger.’”
[ quoti ng Hobart v. Sohio PetroleumCo., 255 F. Supp. 972, 975 (N. D
Mss. 1966), aff'd, 376 F.2d 1011 (5th Cir. 1967)]); Gray V.
Mani towoc, 771 F.2d 866, 868 (5th Gr. 1985) (“‘No duty rests upon
a manufacturer or seller to warn a purchaser of a dangerous design
whi ch i s obvious,’” quoting Harrist v. Spencer-Harris Tool Co., 140

So. 2d 558, 562 (Mss. 1962)).7

I'n its unani nous opinion in Mterials Transp. Co. V.
Newman, 656 So. 2d 1199, 1203 (M ss. 1995), the M ssissipp
Suprene Court states that, in Tharp v. Bunge Corp., 641 So. 2d
20, 25 (M ss. 1994), and Prestage, 617 So. 2d at 256 n.4, it had
held that “‘open and obvious’” or “‘patent danger’” defenses “no
| onger” barred recovery in product liability cases whet her based
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There is al so the matter of proximte cause. Under M ss. Code
Ann. 8§ 11-1-63(a)(i)2 and (iii) the plaintiff clearly has the
burden to prove that the clainmed failure to adequately warn was a
proxi mate cause of the accident in question. See WIf v. Stanley
Wor ks, 757 So. 2d 316, 323 (M ss. App. 2000) (proxinmate cause not
shown where “there was no evidence that desired warning woul d have
had any causative inpact,” citing Weth Labs., Inc. v. Fortenberry,
530 So. 2d 688, 691 (Mss. 1988)); Little v. Liquid Air Corp., 37
F.3d 1069, 1076 (5th Gr. 1994) (en banc) (“plaintiff nust show
that adequate warning would have altered conduct,” citing
Fortenberry, 530 So. 2d at 691). Were the party to be warned has
been informed of the danger, the manufacturer’s failure to warn
thereof is not shown to be a proximate cause, at |east absent
evidence that a manufacturer’s warning would have changed that

party’s conduct. Fortenberry, 530 So. 2d at 691. See also Id. at

on negligence (Tharp) or on strict liability (Prestage).
Mat erials Transport, however, nakes the foll ow ng observation,
Vi z:
“This Court notes that the |egislature has
reestabl i shed both the open and obvi ous danger doctrine
and the assunption of the risk doctrine as bars to
recovery in products liability actions if the product
allegedly fails to adequately warn a consuner of its
danger. M ss. Code Ann. § 11-1-63(d, e) (Supp. 1994)
(effective July 1, 1993).” Id. at 1203 n.1
The Court there further notes that the MPLA was inapplicable
because the trial court’s judgnent was rendered before July 1,
1993. Id. In both Tharp and Prestage the actions were filed
before July 1, 1993, and hence the substantive provisions of the
MPLA were inapplicable. Smth, 819 So. 2d at 1261-64.
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691-92 (citing with approval Kirsch v. Picker Int’l, Inc., 753 F. 2d
670, 672 (8th Cr. 1985) (“there is sinply no evidence that Dr.
Mur phy did not know of the danger in using radiation therapy. On
the contrary, the only evidence is that he had such know edge. Any
failure to warn by Picker woul d not have been the proxi mate cause
of Kirsch’s injuries”)). Here the uncontradicted evidence is that
Rei d adequately warned Austin. In light of this, and in the
absence of any contrary evidence, it cannot be assuned that any
further warning by WIIl-Burt would have altered Austin’ s conduct.
Thus, appellants’ failure to warn clains nust also fail because
proxi mat e cause has not been shown.
4. Post-Sale Duty to Warn

Appel lants also claima post-sale duty to warn. This claim
fails for the sanme reasons discussed in section 3 above.
Addi tionally, we conclude that the MPLA precludes inposition on a
manuf acturer or seller of a post-sale duty to warn (at |east where
detrinental reliance on a manufacturer’s or seller’s post-sale
warning is not involved). This appears to be required by the

provi sion of Mss. Code Ann. 8 11-1-63(a) that:

“the manufacturer or seller . . . shall not be liable if
the claimant does not prove . . . that at the tine the
product left the control of the manufacturer or seller:
(i)yr . . ., or

2. The product was defective because it failed to
contai n adequate warnings or instructions, or

3. . . ., or

4. . . .7 (enphasis added).

Simlarly, section 11-1-63(c)(i) provides that with respect to
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clains of inadequate “warnings or instructions pursuant to
paragraph (a)(i)2 . . . the manufacturer or seller shall not be
liable if the claimnt does not prove . . . that at the tinme the
product |eft the control of the manufacturer or seller, the
manuf acturer or seller knew or . . . should have known” of the
danger posed by the product and that the ordinary user or consuner
woul d not realize its dangerous conditions (enphasis added).

We agree with the M ssissippi Court of Appeal’s statenent in
Pal mer v. Vol kswagen of Am, Inc., 2003 W. 22006296 at *31 (M ss.
. App. Aug. 26, 2003) that “the plain neaning of the MPLA' s
| anguage is that the statute inposes liability on the manufacturer
or seller for warnings that were inadequate at the tine of sale,
not for warnings that becanme i nadequate at sone later tine.”8
5. Design Defect

Appellants claim that the WII-Burt nast was defectively
designed in two respects, nanely that it did not have a proximty

war ni ng device (PW) and that it was not insul ated.?®

8As Pal mer al so observes, there is apparently no other
M ssi ssi ppi decision (or case applying Mssissippi |aw), either
before or after the MPLA, addressing the post-sale duty to warn
i ssue.

°Appel | ants al so assert that the mast’s design was defective
because it | acked a renote control device. The district court
concl uded that, because the bungee cord attached to the | ever
operated as renote control by overriding the constant pressure
switch and allowed Austin to raise the mast while sufficiently
outside of the truck to adequately observe the power |ines above
the mast as it rose, and Austin raised the mast by using the
bungee cord while outside the truck, that accordingly there was

15



(a) PVWD

Appel lants claim that the mast should have had a PWD which
woul d have either given a warning sound or signal, or stopped the
mast fromcontinuing to rise, when the mast cane within a certain
di stance of a power line. WII-Burt has manufactured and sol d such
a device, called a D Tec, starting in 1998; it commenced attenpting
to develop the D-Tec in 1996 and produced a prototype which it
exhibited at the April 1997 National Association of Broadcasters
convention. Thereafter, it nade sone i nprovenents to the D Tec and
began selling it in Septenber 1998. The only other PWD referenced
in the evidence is the Sigalarm manufactured by another conpany.
It was first used in the broadcast industry in 1995 or 1996. PWDs
used in the broadcast industry or in ENG vans are and were sold by
the manufacturer either to van assenbling conpanies, which then
sell the van with mast, payload, and PW to broadcasters, or are
sold directly to the station, which does its ow integration. The
PWD is a separate item not a part of the nmast itself, and is
affi xed on top of the nmast payload (the pan-and-tilt and antenna)
which itself sits on the top of the mast. The pan-and-tilt and
antenna are |likew se itens separate fromthe nast itself and are

manuf act ured by conpani es ot her than mast manufacturers. The cost

no evidence to sustain a finding that the | ack of renote control
devi ce was a proxi mate cause of the accident. On appeal
plaintiffs point to no evidence to the contrary and essentially
fail to address this matter. Accordingly, we reject this aspect
of appellants’ design defect claim(and need not and do not
consi der whether it would otherw se have nerit).
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of a PWDis and has been approxi mately 28 to 30 percent of the cost
of the mast. In 1998 WII|-Burt unsuccessfully attenpted to sel

its DDTec PWD to WABG, whi ch declined to purchase it and conti nued
to use its van without a PWD. As early as the 1960s or 1970s
Sigalarm manufactured a form of PW which was used on cranes
respecting the horizontal novenent of the crane boom Prior to
1995 the only use of PWDs on elevating nmasts was the use by the
Border Patrol, which in 1984 or 1985 first began placing of a
nmodi fied formof Sigalarm PW on el evating masts, on top of which
the Border Patrol would nmount infrared sighting devices used to

view aliens crossing the border at night.?0

(b) Insulation

Wth respect to insulation, the summary judgnent evidence

“The Border Patrol in 1983 requested the |Inmigration and
Nat ural i zati on Service research and devel opnent field office to
“devel op a surveillance device that would get an infrared
tel escope off the ground to where they could provide a wi der area
of surveillance” and “[they] needed sone way to warn the operator
when he was working at night that there was a power line in the
vicinity.” A Sigalarm PW used on cranes was acqui red and was
nmodified “by trial and error” to be suitable for a vertically
elevating mast. At the top of the elevating mast was a Qui ck Set
pan-and-tilt, then the infrared sighting device, and at the very
top the PWD. Further nodifications to the PAD were nade in 1986
and 1987 to elimnate an operator controlled off-switch and to
address the problemof “nulls” where the electromagnetic field
fromtwo or nore power |ines balances out so the PWD does not
give a signal. As so nodified, SigalarmPWs continued to be
used in these Border Patrol surveillance vehicles. WII-Burt
el evating masts were used, but WIIl-Burt did not furnish, or
assenble to the nmast, the pan-and-tilt, the surveillance antenna,
or the PWD

17



showed that telescoping nasts were not and never had been
insul ated. The only exception to this was that commencing in 1985
WIIl-Burt nmade sone telescoping masts, through not for ENG vans,
the top tube of which was of fiberglass (rather than netal, which
the rest of the mast was). This was apparently done for mlitary
surveil |l ance devi ces. Al t hough fiberglass is nonconductive (at
| east unless dirty or wet) it was not used to avoid antici pated
probl ens of electricity comng into the mast, or for related safety
reasons, but to avoid interference with separate communications
devices that were placed on top of the nast. In the |late 1990s
WIIl-Burt began working on the devel opnent of an entirely non-
metal lic, non-conductive tel escoping nmast, a prototype being first
built in 1999 or 2000, but the project was abandoned and no such
masts were produced or sold. Moreover, if the pan-and-tilt and
antenna, which sit on top of the mast and extend horizontally from
it a distance considerably greater than the dianeter of the nast,
came into contact with a live electrical wire the current would
pass down wires (contained in the “nycoil” that runs around the
mast and connects with the canera and antenna on the pan-and-tilt)
to the base of the mast and the van. The summary judgnment evi dence
showed w t hout contradiction that neither tel escoping masts used in
the broadcast industry or in ENG vans, nor pan-and-tilt devices,
nor their caneras or antennas, were or had ever been insul ated.

(c) Discussion
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The MPLA, section 11-1-63(f), provides with respect to a claim

“that a product is defective because of its design pursuant to

paragraph (a)(i)3” that “the manufacturer . . . shall not be liable
if the claimnt does not prove . . . that at the tinme the product
| eft the control of the manufacturer . . . (ii) The product failed

to function as expected and there existed a feasible design
alternative that would have to a reasonabl e probability prevented
the harnmi (enphasis added).

In WIf v. Stanley Wrks, 757 So. 2d 316, 321 (Mss. App
2000), the <court observed that “the risk-utility test for
det erm ni ng whet her a product contains a design defect” set out in
Prestage “has probably been replaced by the statutory command t hat
there is no liability unless the product ‘failed to perform as
expected.’” (citing 8 11-1-63(f)(ii)). W conclude that the MPLA,
insection 11-1-63(f), unanbi guously precl udes recovery agai nst the
manuf acturer on the basis of design defect unless the product
“failed to function as expected,” and that this preclusion of
recovery is applicable even though the facts are such that design
def ect recovery agai nst the manufacturer woul d have been avail abl e
under the Prestage risk-utility test notw thstanding that the

product functioned as expected. Two other prelimnary

Y'n certain cases, the functioning of the product as
expected will be a factor in precluding design defect recovery as
a matter of |aw even under the Prestage risk-utility analysis.
See, e.g., Cooper v. Ceneral Mtors Corp., 702 So. 2d 428, 442-
444 (M ss. 1997). See also Wllianms v. Briggs Co., 62 F.3d 703
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observations are appropriate inthis regard. First, the MPLA nmakes
plain that the “failed to function as expected’” requirenent is to
be applied as of “the tinme the product left the control of the
manufacturer or seller.” Id. 8§ 11-1-63(f).* Under the undi sputed
facts here, the relevant tinme is accordingly May 1982, when WI I -
Burt sold the elevating mast to Quality Coach. Second, the MPLA
makes it plain that in clains of design defect the plaintiff has
the burden to prove that the product failed to function as expected
when it left the manufacturer’s control. 8 11-1-63(f) (rmanufacturer
“shall not be liable if the claimnt does not prove . . . that at
the tine the product |left the control of the manufacturer
[t]he product failed to function as expected”).?®®

The “failed to function as expected” requirenent of section
11-1-63(f) appears to largely reinstate for design defect cases a
frequently expressed requirenent of the “consuner expectations
test” which Prestage had abrogated in favor of the broader “risk-
utility” test. See, e.g., Prestage, 617 So. 2d at 254 (“[i]n a

‘consuner expectations’ analysis, ordinarily the phrase ‘defective

(5th Gir. 1995).

2See al so § 11-1-63(a) (precluding recovery unless one of
the four specified defects or conditions exists “at the tine the
product left the control of the manufacturer or seller”).

B¥See al so § 11-1-63(a) (manufacturer “shall not be liable if
the clai mant does not prove . . . that at the tinme the product
left the control of the manufacturer” it was defective in one of
four specified ways).
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condition’ neans that the article has sonething wong with it, that
it did not function as expected;” internal quotations and citations
omtted). See also, e.g., Todd v. Societe Bic S. A, 21 F.3d 1402,
1406-07 (7th Gr. 1994) (en banc); Hernandez v. Tokai Corp., 2

S.W3d 251, 260-62 (Tex. 1999). %

“I'n Todd the Seventh Circuit applied Illinois law to hold
that as a matter of |aw there could be no recovery against the
manuf acturer of a disposable cigarette |ighter for damages
resulting froma fire caused by the purchaser’s four year old
child using the lighter to ignite sone papers on the floor which
resulted in a serious hone fire. The claimwas that the |ighter
was defectively designed because it had no child-resistant
features, it concededly being feasible to make a lighter with
such features. The court held that the |ighter was not for that
reason (or any other) defective under the “consuner
contenpl ation” test of section 402A Restatenent (2nd) Torts and
its cooment i because the lighter did not fail to function as
expected, notw thstanding that the hone fire which it caused was
not expected. The court stated “[t]he consunmer contenplation
test separates defective products fromthe universe of ordinary
products which nmay be involved in causing injury. Under the
test, a product is only considered defective or unreasonably
dangerous if it fails to performin a manner the ordinary

consuner woul d expect.” I1d. at 1406-07 (enphasis added). The
court further noted that while the lighter m ght be defective in
design under the risk-utility test, Illinois would not apply that

test to a sinple product such as the lighter. I1d. at 1409-12.

I n Hernandez v. Tokai Corp., 2 SSW 3d 251 (Tex. 1999), another
non-child-resistant lighter case, the Texas Suprene Court held
that whether the |ighter was unreasonably dangerous shoul d be
determ ned under the “risk-utility” test, not the consuner-
contenplation test, noting that risk-utility factors are set out
in the Texas statute (Tex. Cv. Prac. & Rem Code 8§ 82.005) and
that the Texas statute (unlike the MPLA) does not contain a
“consuner expectation test” other than for firearns and
ammunition (Tex. CGv. Prac. & Rem Code § 82. 006, which precludes
design defect liability unless the design defect caused the
firearmor ammunition “not to function in a manner reasonably
expected”). 1d. at 260-62. Tokai goes on to note “Courts in
jurisdictions that enploy a consuner-expectation test for

determ ning defect have nostly held that disposable |ighters

w t hout chil dproof features are not defectively designed because
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In Gay v. Manitowoc Co., Inc., 771 F.2d 866 (5th Cr. 1985),
a products liability case governed by M ssissippi |law, we applied
the “consuner expectations” or “consuner contenplation” test, id.
at 869, to hold as a matter of law that the plaintiff, Gay, a
construction enployee injured when struck by the horizontally
movi ng boom of the “4100W crane his enpl oyer was using on the job,
coul d not recover under strict products liability (or negligence)
from the manufacturer of the crane. The crane was in the “boom
down” position which obscured the crane operator’s field of vision
tothe left of the boom where G ay was standi ng when struck. G ay
clainmed the crane | acked adequate warnings and was defectively
desi gned because it lacked “mrrors, closed circuit television
caneras or other devices to enable the operator to see to the |eft
side of the crane when . . . operated in the ‘*boomdown’ position.”
ld. at 867. We held that, as a matter of law, there could be no
recovery, notwi thstanding the testinony of Gray and an
i nexperi enced co-worker that they were unaware of the blind spot,
because the evi dence:

denonstrated a comon awareness in the

construction industry of both the limtation on the
operator’s field of vision inherent in the design of such
cranes and the dangers posed by this Ilimtation.

Pl ai nti ff adduced no evi dence t hat nanuf act urers of ot her
cranes of the vintage of the 4100W equi pped them with

they function in the manner expected by the intended adult
consuners. But courts in jurisdictions enploying a risk-utility
anal ysi s have nostly concluded that the determ native
considerations are usually matters for the jury.” 1d. at 262.
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mrrors, television caneras or other simlar devices.

Rat her, the evidence showed that there was no such

;Edustry customof providing such devices.” 1d. at 870-
We al so noted that the crane functioned properly for its intended
purpose. |d. at 862, 871 n.9.

W find Gay highly instructive here.?®

Here, the evidence is that at the relevant tine — May 1982,
when the mast left WII-Burt’s control — no tel escoping masts (or
their “payl oads”), whether in the broadcast industry or any other,
were insulated so as not to conduct electricity or were either
equi pped or wused with any sort of PW, and the danger of
el ectrocution if the mast was raised so that it or its “payl oad”
cane into contact with an overhead power |ine was well recognized.
There is no contrary evidence. This not only continued to be the
case in the broadcast industry until the tragic 1997 accident in

question but apparently still continues to be the case. There is

no evi dence that anyone in the industry ever — in 1982 or 1997 or

"W recogni ze and respect, of course, that in Prestage the
M ssi ssi ppi Suprene Court said it would not follow such cases as
Gray (and other decisions of this Court) insofar as they hold the
“consuner expectations” test, rather than the “risk-utility”
test, to be controlling for purposes of M ssissippi strict
products liability law. Prestage, 617 So.2d at 254, 256.
However, Prestage does not suggest that Gay (or the other there
cited decisions of this Court) constitutes an erroneous or
i nproper application of the consuner-expectations test; if
anything it suggests the contrary. Prestage adopts the risk-
utility test because it allows recovery in instances that the
court considers appropriate but which would be precluded under
t he consuner-expectations test.
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at any other tinme — did not realize that a tel escopi ng mast such as
this, if raised when under a power line, would not extend to the
hei ght of the power line so that the “payload” on top of the nast
(or even the mast itself) would cone into contact with the power
line with serious resultant electric shock, or that any device on
or used with the mast, or any characteristic of the mast or of any
such device, would prevent such a result or give a prior warning
signal of it. The evidence is that Austin had been nade aware of
t hese dangers, and there is no contrary evidence. There is sinply
no evidence that the mast “failed to function as expected.” That
a truly tragic accident occurred in using the nast does not nean
that the mast failed to function as expected. The mast di d nothing
unusual or unexpected. An ordinary revolver functions as expected
if, when | oaded and off-safety, the trigger is normally pulled and
a bullet is expelled, and this is no |less so because, quite
unintentionally, soneone is struck by the bullet. So also with a
cigarette lighter normally ignited and applied to flamuable
material, notwithstanding that a tragic fire results, or an intact
hat chet which strikes a hand placed or left on the target wood.
Because there i s no evidence that the mast “failed to function
as expected,” recovery against WII-Burt for design defect is

precluded by section 11-1-63(f)(ii).1

®Except as stated in note 9 above, we do not address whet her
desi gn defect recovery woul d be avail abl e agai nst the
manuf acturer apart fromthe requirenent that the plaintiff prove

24



Concl usi on

For the reasons stated, the judgnent of the district court is

AFFI RVED.

t hat when the product left manufacturer’s control it failed to
function as expected.
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