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Appeal fromthe United States District Court
for the Western District of Texas

Before DAVIS, SM TH and DeMOSS, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Def endant - Appel | ant Terry Ray Pennell (Pennell), appeals his
conviction on four counts of noney |aundering under 18 U S.C. §

1956 on the ground that the evidence is insufficient to support
his conviction. In addition, Pennell challenges the cal cul ation
of loss in his pre-sentence investigation report (PSR) and al so
argues that the district court commtted Booker error by using
extra-verdict facts to conpute the | oss under a nmandatory
guidelines regine. W affirmthe conviction but vacate the

sentence and remand for re-sentencing.
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l.

Def endant Pennell was the President and sol e owner of Rescom
Dat aTech, Inc. (Rescon), a data cabling conpany |ocated in
Pflugerville, Texas. Gty National Bank (CNB)was a fi nanci al
institution, located in Austin, Texas, which owned the Business
Manager Software program (BVMS). BMs allowed CNB to engage in
“factoring” agreenents, that is, agreenents whereby CNB advanced
nmoney to small business owners which assigned its accounts
recei vables to the bank as collateral for their |oans.

In March 1999, Pennell, on behalf of Rescom opened a BMS
account with CNB. The factoring agreenent authorized and
requi red Pennell to provide CNB with all invoices that
represented Rescomi s conpl eted work for which paynent was due.
In turn, CNB deposited 80 percent of the value of the invoices
less a fee into Resconi s operating account and 20 percent into a
“reserve account” for Rescom Rescomwas required to maintain a
bal ance of 20 percent of all outstanding invoices in the reserve
account. If the invoiced custoner failed to pay the invoice
within 120 days of subm ssion, the agreenent required Rescomto
buy back the invoice fromCNB. Once CNB received full paynent
for the anmount | oaned on an invoice, the 20% reserve was rel eased
and avail abl e for Resconis use.

Under the agreenent, Resconi s bal ance on outstanding

recei vables in the reserve account could not exceed $250, 000. I n



June of 1999, this was increased to $400, 000.

Begi nning in March 1999, Pennell began transmtting invoices
to CNB. For every transmtted invoice, CNB transferred 80
percent of the total invoiced anbunt to Resconis operating
account, less a fee. Consistent with the agreenent, twenty
percent of the invoiced anbunt was placed in the reserve account.

The record indicates that, though he knew he could only
submt invoices for conpleted work to CNB, Pennell neverthel ess
subm tted a nunber of invoices for both work not yet perforned
(premature invoices), which total ed $479, 000, and work that was
never in fact contracted to be perforned (bogus invoices),
totaling $362,000. These invoices, conbined with the legitinmate
Rescom i nvoi ces for conpleted work, anmounted to a total of
$1, 200, 000.

Around Cctober or Novenber 1999, Tom McDonal d (McDonal d)
t ook over the BMP and noticed that Resconmis receivable term was
very slow and its account unprofitable. MDonal d and Pennel
di scussed several issues, including an increase in CNB' s fee,
Resconmis obligation to nmaintain the reserve account at a | evel of
20% of the value of the outstanding invoices and the need for
Rescomto submit current financial statenents to CNB for
analysis. Shortly after this neeting, MDonal d i nfornmed Pennel
t hat, because sone receivables were about to reach the 120-day
mar k, Rescom needed to replenish the reserve by tenporarily
pl aci ng 100% of the proceeds fromall incomng invoices into the
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reserve account (rather than the usual 80/20 split). At this
time, Rescomwas also required to repurchase a nunber of overdue
i nvoi ces. MDonald nenorialized this discussion with Pennell in
a letter dated January 18, 2000. In response, Pennell told
McDonal d that he expected to acquire a | arge account generating
receivables in the range of $150,000 to $200, 000 from George M
Construction (CGeorge M, a large Houston, Texas construction
conpany.

In late 1999, after Rescom conpleted four or five smal
projects for George M Pennell net with Charlie Cox (Cox), a
Ceorge M foreman. Pennell told Cox that he wanted to submt an
invoice to George Min the anbunt of $200,000 so he could then
sell it to CNB, in order to cover an invoice froma cancelled
job. Cox informed Pennell that he would ignore any such invoice
because Rescom had not done that much work for George M (n
January 27, 2000, Pennell submtted five invoices to CNB, four of
which were to George M and CNB di sbursed funds to Pennell’s
accounts. Anong these invoices was | nvoice #2956, a bogus
i nvoi ce which purported to cover work for George Min the anount
of $196, 348. Rescom submitted several other bogus George M
i nvoi ces.

After CNB advanced funds on invoice #2956, Pennel
transferred $63,718.24 to the reserve account to replenish it.
The reserve had di pped below its required 20% because Pennell had
been forced to buy back several old premature and bogus invoices
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whi ch purportedly covered work done for Gonzal es | ndependent
School District (A@SD) and Carroll Systens.

In March 2000, after MDonald repeatedly attenpted to
contact George M about George Ms failure to pay on its invoices,
CNB | earned that |nvoice #2956 was fraudulent. CNB then
termnated the agreenent with Rescom

I n August 2000, Pennell filed for bankruptcy.

Pennell was indicted on various offenses, including bank
fraud (count 1), 13 counts of wire fraud (counts 2 - 14),

bankruptcy fraud (count 15), three counts of noney | aundering

under 18 U. S.C. 8 1957 (counts 16 - 18); and four counts of noney

| aundering under 8§ 1956 (counts 19 - 22). Count 15 was severed

and dism ssed. The remaining counts were tried to a jury. The
district court granted acquittal as to count 1, and the jury
acquitted Pennell of one of the wire fraud counts (count 2). On
the other counts (Counts 3 - 14 and 16 - 22), the jury found
Pennell guilty. At sentencing, Pennell objected to the

cal culated | oss amobunt in his PSR and the fact that this anmount
was not found by the jury. The court overrul ed Pennell’s

obj ections and sentenced himto 41 nonths’ inprisonnent.

Pennel | argues first that the district court erred in

overruling his notion for acquittal on the § 1956 nobney
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| aundering counts! (counts 19 - 22). W apply de novo review to
a challenge to the sufficiency of the evidence, view ng the
evidence in the Iight nost favorable to the verdict and uphol di ng
the verdict if, but only if, a rational juror could have found
each el enent of the offense beyond a reasonable doubt. U.S. V.

Brown, 186 F.3d 661, 664 (5th Cr. 1999), citing US. v. Graldi,

86 F.3d 1368, 1371 (5th Gr. 1996), U.S. v. Restrepo, 994 F. 2d

173, 182 (5th G r. 1993). That is, we “do not eval uate whet her
the jury’s verdict was correct, but rather whether the jury’s

decision was rational”. U.S. v. Mles, 360 F.3d 472, 477 (5th

Gir. 2004).

118 U.S.C. § 1956 provides in relevant part that:

Whoever, knowi ng that the property involved in a financial
transaction represents the proceeds of sone form of unlawf ul
activity, conducts or attenpts to conduct such a financial
transaction which in fact involves the proceeds of specified
unl awful activity -

(A)(i) with the intent to pronote the carrying on of

specified unlawful activity...; or
(B) knowing that the transaction is designed in whole or
part -

(i) to conceal or disguise the nature, the |ocation, the
sources, the ownership, or the control of the proceeds of
specified unlawful activity...

has commtted the of fense of noney | aundering under this
section.
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Under 8§ 1956, the governnent was required to prove the

follow ng elenents to convict Pennell: (1) Pennell conducted or
attenpted a financial transaction, (2) which he knew i nvol ved
proceeds arising fromunlawful activity, (3) with the intent to
pronote or further those illegal actions, or (4) with the

know edge that the transaction’s design was to conceal or

di sgui se the nature or source of the illegal proceeds. See U.S.

v. Brown, 186 F.3d at 668, citing U S. v. Cavalier, 17 F.3d 90,

92 (5th Gir. 1994).

Pennel | does not contest the first two el enents of the noney
| aundering charge, but rather, maintains that the governnment
failed to provide evidence to establish either the third or
fourth elements of this test. Pennell contends that, rather than
bei ng used for the pronotion or furtherance of fraud, the funds

were used to pay Rescomi s ordinary business expenses and so his
actions do not constitute noney | aundering under 8§ 1956. See

US v. Brown, 186 F.3d 661 (5th Cr. 1999). Considering the

evidence in the |ight nost favorable to the verdict, we are
satisfied that the noney | aundering counts are supported by
sufficient evidence.

Counts 19 and 20 of the indictnment involved Pennell’s
transfer of funds fromthe Rescom operating account to repurchase
premature invoices #2868 and #2875. Counts 21 and 22 charged

Appellant with simlar transfers fromthe operating account to
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the reserve account to facilitate the buy back of bogus invoices
# 2830, 2850, 2853, and 2938.

As the governnment argues, the evidence shows that Appell ant
submtted invoice 2956 to CNB in January of 2000. The governnent
established that this invoice, nade out to George M in the
amount of $196, 349. 00 was a bogus invoice. Charlie Cox, Ceorge
Ms construction superintendent, testified that Rescomdid not do
the work detailed in the invoice. These fraudul ently obtained
funds were then deposited into Rescom s operating account and, as
of January 27, 2000, constituted 94. 70% of the funds in the
operati ng account.

After this transfer, Pennell used funds fromthe reserve
account to repurchase the overdue invoices underlying Counts 19 -
22. Al six of those invoices (#s 2830, 2850, 2868, 2875, 2938)
were established by the Governnent to be either premature or
bogus invoices. Gven that Pennell knew that #2956 was a bogus
i nvoice, the jury could reasonably have found that Pennel
know ngly used the proceeds froma bogus invoice to fund the
repurchase of other bogus and premature invoices in order to
facilitate his illegal schenme. The jury was entitled to find
that Pennell had good reason to believe that CNB would term nate
its relationship with Pennell if he failed to replenish the
reserve account and repurchase the past due fraudul ent invoices.
Under this view of the evidence, Pennell nmade these transactions
to induce CNB to continue to advance funds on the fraudul ent
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Rescom i nvoi ces. Thus, we find that the evidence was sufficient

to support Pennell’s conviction on the four counts of noney
| aunderi ng under § 1956.

L1l
A

Pennel | argues that the district court erred in calculating
the anobunt of the loss under U S.S.G 2B.1.1(b)(1). The district
court conputed the |oss at $835, 294. 59.

At sentencing, and on appeal, Appellant Pennell argues that
the court should have selected for sentencing purposes the net
loss to CNB ($234,552.48) or, at nost, the total of the bogus
i nvoi ces (%$359,613.17) and shoul d have included none of the
“premature” invoices ($479,681.42) in calculating loss. He
contended that none of the counts of conviction were based on
premature invoices. Appellant does not seriously challenge the
propriety of the court’s inclusion of the $359,613.17 in bogus
invoices in the |oss calculation. These invoices obviously fal
within the neani ng of “intended | oss” since Appellant
intentionally placed the bank at risk for the full value of these

invoices. See US. v. Sowels, 998 F. 2d 249, 251 (5" Cr.

1993). Because the premature invoices were submtted to CNB
bef ore Rescom conpl eted the work and before paynent was due, the
i nvoi ces were not receivables when furnished to CNB. |If, for any

reason, Rescom had not conpleted the job, CNB was at risk of



losing all funds it advanced on these invoi ces.

We concl ude, therefore, that the district court did not err
in including the premature invoices in the anmount of |oss
cal cul ati on.

B

Appel  ant al so argues that the district court conmtted
Booker error by using extra-verdict facts to conpute the | oss
under a mandatory Quideline reginme in violation of his Sixth
Amendnent rights. He contends that he preserved this objection
in the district court when he nade the foll ow ng statenent:

M. Or: The base offense | evel, we think,
shoul d be cal cul ated on a net |oss
to the victim and it’s
i nappropriate to include the
premature invoices using the
termnology we all used a trial. W
feel that that shouldn’t be in
t here because they were intended to
be repaid clearly. They were
repaid. What we’'re tal king about is
getting noney in advance as opposed
to perhaps fraudulently, and he
wasn’t convicted of any of those.

So we think it’s entirely inappropriate to

puni sh himfor anything that he wasn’t

convicted of. And if you do that, that gets

hi m down to the next |ower |evel of between

200 to 400.
Record, Volune 7, page 2, line 15-3 - page 3, line 1. In the
context of the entire statenent, we conclude that counsel’s
objection sinply challenged the Court’s cal cul ati on of the anount

of the loss under U S.S.G 2 B 1.1(b)(1). W do not read the
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obj ection as one addressing the use of the Quidelines as
mandatory or depriving the defendant of his Sixth Arendnent right
to jury trial.

Because the error was not preserved, we apply plain error

review As the Court stated, in U.S. v. Cotton, “an appellate

court may not correct an error that the defendant failed to raise
inthe district court unless there is ‘(1) error (2) that is

plain and (3) that affects substantial rights.”” US. v. Cotton,

535 U. S. 625, 631 (2002). If all three conditions are net, an
appel l ate court nmay then exercise its discretion to notice a
forfeited error but only if (4) the error seriously affects the
fairness and integrity or public reputation of judicial
proceedi ngs.” 1d.

The first two prongs of the plain error test are easily net.
As di scussed above, the district court erred in using extra-verdi ct
facts - not admtted by Pennell - to calculate the anobunt of the
| oss under a nmandatory Quidelines regine. Since the Suprene
Court’s decision in Booker, this error is also plain in the sense

that it is “clear” or “obvious”. U.S. v. dano, 507 US. 725, 734

(1993). It is enough that the law was settled at the tinme of

appel l ate consideration to nmake the error plain. Johnson v. U S, ,

520 U. S. 461, 468 (1997).
The third prong of the plain error test is nore difficult for

the appellant to establish. Appellant bears the burden of show ng
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that the error affected his substantial rights. This neans that
Pennell nust establish that the sentencing Court’s use of a
mandatory rather than an advisory Quidelines schene actually
af fected the sentence. To carry this burden the appellant nust
ordinarily point to statenents in the record by the sentencing
j udge denonstrating a |likelihood that the judge sentenci ng under an
advi sory schene rather than a mandatory one would have reached a

significantly different result. See U.S. v. Mres, No. 03-21035,

2005 U. S. App. LEXIS 3653, at *27-28 (5th Cr. 2005).

Al t hough Appellant has a difficult burden to establish that
the error affected his substantial rights, we are persuaded that he
has carried his burden in this case.

Inruling on Pennell’s objectionto the Court’s interpretation
of the Quidelines preference for conputation of |oss based on
i ntended | oss rather than actual |oss the court stated:

Court: Al right. I think | have to overrule your

obj ection. Once again, | say that from many
standpoints of fairness and justice, it mght be
better to sentence people just based on actual
|l oss, but I don’'t think that’s the way the
guidelines are witten or the appellate courts
interpreted themin nost cases. So | feel
constrained to overrul e your objection.

Vol 7, page 9, lines 17 - 23. Based on this statenent, we are

persuaded that it is likely that if the district court had thought

that he was at liberty to select a |loss figure other than intended

|l oss he would have done so and would have arrived at a | esser

sent ence.
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The district court sentenced Pennell at the bottom of the
Guideline range and also made the remark - pointed to by the
governnent - that this "would be sufficient to bring about a just
resolution of this case.” Wile the district court may not have
consi dered the sentence it inposed unjust, this does not negate the
st at enent quot ed above that had he been free to do so he woul d have
selected a different loss figure which would have resulted in a
| esser sentence.

Finally under the fourth prong of plain error review we
consider whether the “plain error” at sentencing “seriously
affected the fairness, integrity or public reputation of judicial
proceedi ngs.”

The district court in this case indicated that “fairness and
justice” mght be better served if defendants such as Pennell were
sentenced based on actual loss rather than intended |oss which
woul d result in a |l esser sentence than the one the district court
felt constrained to i npose. Under these circunstances, Pennell has
carried his burden to establish the fourth prong of the plain error
test. This is consistent with this Court’s opinion in US. V.

G acia-Cantu, 302 F.3d 308 (5th CGr. 2002).

The dramatic increase in the recommended inprisonnent range
and in Graci a-Cantu’ s actual termof inprisonnment affected his
substantial rights. See United States v. WIIlianson, 183 F. 3d
458, 464 (5th Cr. 1999)(concluding that a two-fold increase
in prison tinme affected the defendant’s substantial rights).
Such a sentencing error also seriously affects the fairness,
integrity, or public reputation of the judicial proceedings.
See United States v. Aderholt, 87 F.3d 740, 744 (5th Cr.
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1996) (finding that “the fairness and integrity of this
judicial proceeding were seriously affected” by sentencing
calculation errors). Thus, the district court’s sixteen-|evel
enhancenent of Gracia-Cantu’s offense | evel constituted plain
error.
Id. at 313. We |eave open the question of whether a panel can,
under these or simlar circunstances, vacate a sentence and i nst ead
of requiring resentencing, permt the district court to determ ne
whet her it would have inposed the sane sentence had it known the
Guidelines were advisory and based on this decision, determ ne

whether it wishes to reinstate the same sentence or resentence the

def endant . See United States v. Crosby, 397 F.3d 103 (2d Gr.

2005).
| V.
For the reasons stated above, we affirm Pennell’s conviction
We, however, vacate his sentence and remand this case to the

district court for resentencing consistent with Booker.
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