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PER CURI AM

Cole Smth filed suit in the district court seeking to vacate
an arbitration award entered in favor of Smth's forner enployer,
Rush Retail Centers, Inc. (Rush). Although Rush did not object to
the district court’s jurisdiction, a magistrate judge determ ned
that there was no basis for federal jurisdiction because the
parties were not diverse and the conplaint did not allege a federal
gquestion. Over Smth's objections, the district court concurred
Wi th the magi strate judge’s determ nati on and di sm ssed for | ack of
jurisdiction both Smth's conplaint and Rush’s counterclaim for
attorneys’ fees. The court denied Smth's tinely notion to anend

the judgnent or, alternatively, for rehearing.



Smth appeal s arguing that under the Federal Arbitration Act
(FAA), 9 U S C 8§ 10, the district court has jurisdiction to
consider his petition to vacate the arbitration award.

Qur review of the district court’s determ nation of subject
matter jurisdiction is plenary.? |In relevant part, 8§ 10 provides
that “the United States court in and for the district wherein the
[arbitration] award was nade nmay nake an order vacating the award
upon the application of any party to the arbitration . . . where
the arbitrators were guilty of msconduct . . . .”"2 Smth's
district court conplaint alleged that the arbitrators engaged in
“m sconduct” wthin the neaning of 8 10(a) by revising the
agreenent, by refusing to apply Texas law as required by the
arbitration agreenent and by refusing to allow Smth to introduce
i npeachnent evi dence.

The Suprenme Court has held that 8 4 of the FAA which
authorizes the filing of a petition to conpel arbitration in the
district court, does not create an independent basis for federal
jurisdiction.® Section 4 provides:

A party aggrieved by the alleged failure,
neglect, or refusal of another to arbitrate

under a witten agreenent for arbitration may
petition any United States district court

! Rutherford v. Harris County, Tex., 197 F.3d 173, 189-90 (5th
Cr. 1999).

29 US.C § 10(a)(3) (1999).

3 Mbses H. Cone Memi| Hosp. v. Mercury Constr. Corp., 460 U.S.
1, 25 n.32 (1983).



whi ch, save for such agreenent, would have

jurisdiction under Title 28, inacivil action

or in admralty of the subject matter of a

suit arising out of the controversy between

the parties, for an order directing that such

arbitration proceed in the manner provided for

i n such agreenent.?
In short, for a federal court to enter an order to conpel
arbitration under 8 4, “there nust be diversity of citizenship or
sone ot her independent basis for federal jurisdiction before the
order can issue.”?®

Al t hough Mses Cone arose in the context of 8§ 4, this

conclusion applies with equal force to § 10. It is well
established that the FAA is not an independent grant of federa
jurisdiction. Al t hough we have not addressed whether this rule
applies in the 8 10 context, other circuits have. The Second,
Si xth, Seventh, Ninth, Eleventh, and District of Colunbia Grcuits
have hel d that § 10 of the FAA does not confer federal jurisdiction
and that there nust be an independent basis for federal

jurisdiction before a district court nay entertain a petition to

vacate an arbitration award.® The Second Circuit reasoned that “it

49 USC §4 (1999).

°> Mbses Cone, 460 U.S. at 25 n.32; see also Prudential -Bache
Sec., Inc. v. Fitch, 966 F.2d 981, 987 (5th G r. 1992) (explaining
that “Mses Cone establishes definitively that the FAA does not
provi de an i ndependent basis for federal jurisdiction”).

6 See Greenberg v. Bear, Stearns & Co., 220 F.3d 22, 25 (2d
Cr. 2000); Kasap v. Folger Nol an Fl em ng & Dougl as, Inc., 166 F. 3d
1243, 1245-47 (D.C. Gr. 1999); Baltin v. Alaron Trading Corp., 128
F.3d 1466, 1469 (1l1th Gr. 1997); Mnor v. Prudential Sec., Inc.

3



woul d be anonmal ous to conclude . . . that section 4 confers no
jurisdiction to conpel arbitration, but that section 10 confers
jurisdiction to vacate an award once arbitration takes place.”” |If
8 10 conferred jurisdiction, “then any contract that involved
comerce and contained a valid arbitration clause could give rise
to a federal court action for the confirmation, vacatur, or
nodi fication of an arbitration award.”?® This reasoning 1is
consistent with the limted nature of federal subject matter
jurisdiction. W join our sister circuits in holding that FAA § 10
does not create federal subject matter jurisdiction.

W reject Smth's argunent that Crcuit Gty Stores, Inc. v.
Adans® dictates that the arbitration of enpl oynent contracts al ways
i nvol ves a federal question. Federal jurisdiction was not at issue
in Crcuit Gty. Jurisdiction was based on diversity. At issue
was whether FAA 8 1, which exenpts from coverage under the FAA
““contracts of enploynent of seanen, railroad enployees, or any

other «class of workers engaged in foreign or interstate

94 F.3d 1103, 1104 (7th Gr. 1996); Ford v. HamlIton Invs., Inc.,
29 F. 3d 255, 257 (6th Cir. 1994); Garrett v. Merrill Lynch, Pierce,
Fenner & Smth, Inc., 7 F.3d 882, 883-84 (9th Cr. 1993).

" Baltin, 128 F.3d at 1471 (quoting Harry Hoffman Printi ng,
Inc. v. Graphic Comunications Int’|l Union, Local 261, 912 F.2d
608, 611 (2d GCir. 1990)).

8 1d. (internal footnotes omtted).

9 532 U.S. 105 (2001).



conmerce, ' "1 renpoves al |l enpl oynent contracts fromthe scope of the
FAA or whether it nerely provides that the FAA does not apply to
enpl oynent contracts involving transportati on workers. The Suprene
Court’ s application of the exenption enpl oynent contracts i nvol vi ng
the transportation industry fromFAA coverage is irrelevant to the
exi stence of federal subject matter jurisdiction under the FAA
W conclude that the conplaint did not allege a federal
question or that under the facts alleged there i s another basis for
federal jurisdiction. W affirm the judgnent dismssing the

conpl ai nt.

g9 UuUsSC §1



