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| NTERNATI ONAL TRUCK AND ENG NE CORPORATI ON,

Pl ai ntiff-Appellant,
ver sus
BRETT BRAY, In his official capacity as the Director of the Mdtor
Vehicle Division of the Texas Departnent of Transportation and
Chi ef Executive and Adm nistrative Oficer of the Mtor Vehicle

Board of the Texas Departnent of Transportation,
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Appeal fromthe United States District Court
for the Western District of Texas

Before KING Chief Judge, and BENAVIDES and CLEMENT, Circuit
Judges.

BENAVI DES, Circuit Judge:

Pl ai ntiff-Appellant | nt ernati onal Truck and Engi ne
Corporation, a manufacturer of nedium and heavy-duty trucks,
operates two used truck centers at which it sells trucks of the
kind it manufactures. Defendant-Appellee Brett Bray is Director of
the Mdtor Vehicle Division of the Texas Departnent of
Transportation, the agency responsible for regulating sales of

nmot or vehicles in Texas. Since 1999, the Director has mai ntai ned



that Texas |aw prohibits notor vehicle manufacturers Iike
International from owning, operating, controlling, or acting as
deal ers of notor vehicles. See Tex. Ccc. Code Ann. § 2301.476
(Vernon 2004). The Director has therefore refused to renew
International’s license to operate its used truck centers.

I nternational contends that this refusal is unlawful. First,
| nt ernati onal ar gues t hat section 2301. 476(c) prohi bits
manuf acturers from acting as dealers of new vehicles, not from
acting as dealers of used vehicles. Alternatively, International
argues that if section 2301.476(c) applies to used vehicles, then
it violates the dormant Commerce C ause. The district court
granted sunmary judgnent in favor of the Director. Because we
conclude that section 2301.476(c) prohibits International from
acting as a dealer of used vehicles and does not violate the
dormant Commerce Cl ause, we affirm the judgnent of the district
court.

l.

Since 1995, the Texas Mdtor Vehicle Code has prohibited
manuf acturers of notor vehicles from operating as deal ers of new
notor vehicles. See Act of June 8, 1995, ch. 357, 8§ 2, 18, 1995
Tex. Gen. Laws 2887, 2889, 2900 (codified at Tex. Rev. Cv. Stat.

Ann. art. 4413(36), 8§ 5.02(a), (b)(25) (Vernon Supp. 1999) (anended



1999)). This provision did not affect International’s used truck
centers, which sold used trucks only.!?

In 1999, the Texas Legislature extensively anended the Mot or
Vehi cl e Code. See Act of June 18, 1999, ch. 1047, 1999 Tex. GCen.
Laws 3861. As anended, the Code included section 5.02C(c), which
provided that “a manufacturer or distributor may not directly or
indirectly: (1) own an interest in a dealer or dealership; (2)
operate or control a dealer or dealership; or (3) act in the
capacity of a dealer.” Id. 8 14, 1999 Tex. GCen. Laws at 3875
(codified at Tex. Rev. Civ. Stat. Ann. art. 4413(36), 8§ 5.02C(c)
(Vernon Supp. 2002) (repeal ed 2003)). The Mdtor Vehicle Division,
whi ch was responsible for enforcing this provision of the Code,
interpreted section 5.02C(c) as prohibiting manufacturer control of
any deal er, not just deal ers of new vehicles.

Section 5.02C(c) thus prohibited International fromowni ng and
operating its used truck centers, and in 2000, the Mdtor Vehicle
Di vi si on announced that it would not renew International’s dealer
license. International then sued the Director in federal court for
declaratory and injunctive relief. International conceded that, as

witten, section 5.02C(c) prohibited it fromacting as a deal er of

! Texas statutes do not use the term*“used” to describe notor vehicles, but
they do define “new notor vehicle” as “a notor vehicle that has not been the
subject of a ‘retail sale’ regardless of the nileage of the vehicle,” Tex. Ccc.
Code § 2301.002(24). The large majority of trucks at issue in this case are not
“new’ under Texas law, so for ease of reference, we will call these trucks
“used.” W do not intend by our references to “new and “used” to adjudicate
whet her any vehicl es are “new notor vehicl es” under Texas | aw or to delineate by
i mplication the scope of section 2301.476(c).
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used trucks. International, however, argued that section 5.02C(c)
was i nvalid because it violated the dormant Comrerce C ause and t he
Equal Protection C ause. The parties agreed that Internationa
could continue to operate its used truck centers during the
pendency of the district court case and this appeal.

While International’s suit was pending in the district court,
we addressed a simlar challenge to section 5.02C(c) in Ford Mt or
Co. v. Texas Departnent of Transportation, 264 F.3d 493 (5th Cr
2001). Ford wanted to sell “pre-owned” notor vehicles through a
website and alleged that section 5.02C(c) violated a nunber of
constitutional provisions, including the dormant Commerce C ause.
ld. at 498. International submtted a brief as an am cus curiae in
support of Ford. W rejected Ford' s and International’s argunents
and hel d that Texas could constitutionally prohibit nmanufacturers
fromcontrolling dealers. |d. at 499-505.

| nt ernati onal subsequent |y anended its conpl ai nt.
International maintained its constitutional challenges and al so
argued that, as interpreted in Ford, section 5.02C(c) did not bar
manuf acturers from controlling dealers of used vehicles
I nternational then sought partial summary judgnent onits statutory
claim only. The Director answered International’s anended
conpl ai nt and sought sunmary judgnent on International’s statutory

and constitutional clains.



The district court granted sunmary judgnent to the Director.
The court determned that statenents in Ford purporting to limt
section 5.02C(c) to sales of new vehicles were non-binding dicta
and construed section 5.02C(c) to prohibit manufacturer control of
all rmotor vehicle dealers. The court also ruled that section
5.02C(c) violated neither the Commerce Cause nor the Equal
Protection C ause. International appeal ed.?

Wi | e thi s appeal was pendi ng, a nonsubstantive recodification
passed by the Legislature in 2001 becane effective. See Act
effective June 1, 2003, ch. 1421, 88 5, 13, 2001 Tex. Cen. Laws
4570, 4954, 5020. This recodification repeal ed section 5.02C(c) of
the Mdtor Vehicle Code and enacted an identical provision as
section 2301.476(c) of the Occupations Code. 1d. The parties have
clarified that International is challenging section 2301.476, the
current version of Texas’s ban on manufacturer control of deal ers.

Therefore, this appeal raises two questions: whether section
2301.476(c) bars manufacturers fromowni ng, operating, or acting as
deal ers of used vehicles and, if so, whether section 2301.476(c)

violates the dormant Commerce C ause.? W review de novo the

2 On appeal, International has abandoned its cl ai munder the Equal Protection
Cl ause.

8 In one heading in its appellate brief, International purports to have
advanced a “Procedural - Due-Process aim” International has not supported this

headi ng wi th any argunents or authorities pertaining to procedural due process,
so we treat International’s argunment about the nmeani ng of section 2301.476(c) as
presenting a question of statutory interpretation, not a question of
constitutional |aw



district court’s grant of summary judgnent. See New Ol eans
Assets, L.L.C. v. Wodward, 363 F.3d 372, 374 (5th G r. 2004).*
1.

W first address  whet her section 2301.476(c) bars
manuf acturers from owning, operating, controlling or acting as
deal ers of used vehicles. International, relying principally on
our treatnent of section 5.02C(c) in Ford, argues that “dealer”
refers only to a dealer of new notor vehicles. Ther ef or e,
I nt ernational argues, section 2301.476(c) does not prohibit it from
acting as a dealer of used trucks. The Director nmaintains that
section 2301.476(c) bars a manufacturer fromowning, operating, or
acting as a dealer of any vehicles whether new or used. W
conclude that Ford s treatnent of section 5.02C(c) does not bind us
and that section 2301.476(c) applies to dealers of new and used

nmot or vehi cl es.

4 W have jurisdiction to consider this controversy. The Director, relying
on Fl eet Bank, National Associationv. Burke, 160 F.3d 883 (2d Cr. 1998), argues
that International’s constitutional clainms are insufficient to invoke federa
guestion jurisdiction under the well-pleaded conplaint rule. Fleet Bank is
i napposite. The Second Circuit carefully limted its holding in Fleet Bank to
the context of preenption. |d. at 889. Preenption, standing alone, creates a
federal defense but not a federal question. | d. International’s dormant
Commerce O ause challenge, in contrast, raises a federal question

In a cursory reference at the beginning of his brief, the Director also
clainms sovereign imunity from International’s suit. The Director waived
sovereign imunity. A state “cannot sinultaneously proceed past the notion and
answer stage tothe nmerits and hol d back an i nmunity defense.” Neinast v. Texas,
217 F.3d 275, 279 (5th Cr. 2000). By seeking sunmary judgnment on the nerits
bef ore raising sovereign imunity, the Director did exactly that.
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W begin by determning whether Ford' s treatnent of
2301.476(c)’ s predecessor, section 5.02C(c) of the Mtor Vehicle
Code, controls our interpretation of section 2301.476(c). |In Ford,
we stated twice that section 5.02C(c) of the Mtor Vehicle Code
applied only to dealers of new notor vehicles. 264 F.3d at 504
n.5, 508-09. The district court treated these statenents as non-
bi nding dicta, but International argues that they are binding
interpretations of Texas | aw.

The first passage relied upon by International appears in
Ford’ s di scussi on of the dormant Commerce Cl ause. |d. at 499-505.
Ford had argued that section 5.02C(c) did not further Texas’'s
purported interest in reduci ng manufacturer |everage over deal ers
because Ford did not enjoy a superior position in the market for
the “pre-owned vehicles” it sought to sell. 1d. at 503-04. In the
course of rejecting this argunent, we commented in a footnote that
“[t] he Code only prohibits a manufacturer fromselling ‘ new notor
vehi cl es’ --notor vehicles which have not been the subject of a
prior retail sale.” 1d. at 504 n.5.

This statement is dictumand, as such, does not bind us. See
Gochicoa v. Johnson, 238 F.3d 278, 286 n.11 (5th Cr. 2000). A
statenent is dictum if it “could have been deleted wthout
seriously inpairing the anal ytical foundations of the holding” and
“bei ng peripheral, my not have received the full and careful

consideration of the court that uttered it.” 1d. (quoting In re



Caj un El ec. Power Coop., Inc., 109 F.3d 248, 256 (5th Cr. 1997)).
A statenent is not dictumif it is necessary to the result or
constitutes an explication of the governing rules of law Id.

Qur commentary in the footnote at issue was not necessary to
the resolution of Ford s dormant Conmerce O ause chal |l enge and we
did not rely on it in rejecting that chall enge. Mor eover, this
statenent was not an explication of the | aw governi ng our anal ysi s,
but comentary on a quirk in the Texas statutes. Therefore, the
first passage relied upon by International is dictum and we may
disregard it.

The second passage relied upon by International appears in
Ford s discussion of vagueness. See 264 F.3d at 507-10. Ford
claimed that it had no fair notice of what conduct constituted
“operating or controlling a dealer” or “acting in the capacity of
a deal er” under Texas law. Id. at 507. W addressed this claimby
expl ai ni ng section 5.02C(c). W began wth the prem se that “[t] he

Mot or Vehicl e Code provides that for purposes of [section] 5.02,

‘deal er’ neans ‘ franchi sed deal er and therefore reasoned that “in
deci ding whether [section] 5.02C(c) provides a conprehensible
standard for ‘acting in the capacity of a dealer,’ this Court nust

first look to the definition of a franchised dealer.” 1d. W then



observed that franchi sed deal ers are deal ers of new notor vehicl es.
I d.>

Whet her this section of Ford s analysis represents dictumis
a close question. Ford' s equation of deal er and franchi sed deal er
was not strictly necessary to its conclusion that section 5.02C(c)
was not vague. Rather, the crux of Ford s vagueness analysis is
that “[t]he phrase ‘in the capacity of a dealer’ is naturally read
to include those activities perfornmed by a |licensed dealer,” and
that “[t] he Code defines exactly what activities are perforned by
a deal er--buying, selling, or exchanging notor vehicles.” 1|d. at
510. This analysis did not hinge on whether vehicles are new or
used. Neverthel ess, the Ford panel’s expl anati on of the chal |l enged
statute was not nere commentary but was arguably part of Ford's
explication of governing law. See Gochicoa, 238 F. 3d at 286 n. 11
In essence, Ford reasoned that section 5.02C(c) was not vague
because it had a particular neaning, albeit a neaning section
5.02C(c) may not have had.

We need not resolve this question, however, because even were

this second passage not dicta, it still would not bind us. A prior

5 Texas |law provides for several different types of dealers. See Tex. Ccc.
Code Ann. § 2301.002(7), (16), (25) (Vernon 2004); Tex. Transp. Code Ann. §
503.001(4) (Vernon Supp. 2004). A franchised deal er buys, sells, and exchanges
new notor vehicles. Tex. Ccc. Code Ann. 8§ 2301.002(16); Tex. Transp. Code §
503.001(8). “Nonfranchi sed” deal ers incl ude whol esal e notor vehicl e deal ers and
i ndependent notor vehicle dealers. Tex. COcc. Code Ann. § 2301.002(25).
Whol esal e notor vehicle dealers sell notor vehicles to other dealers or to
certain foreign dealers. Tex. Transp. Code Ann. § 503.001(16). I ndependent
notor vehicle dealers are all other dealers. [1d. 8§ 503.001(9). International
fits in this residual category, so it holds an i ndependent dealer’s |icense.
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panel opinion’s interpretation of state lawbinds us noless firmy
than a prior panel interpretation of federal |awwuld. Am Int’l|
Specialty Lines Ins. Co. v. Canal Indem Co., 352 F. 3d 254, 270 n. 4
(5th Gr. 2003). Wen we interpret state | aw, however, we are al so
bound to apply the law as the state’ s highest court would. FDICv.
Abraham 137 F.3d 264, 267-68 (5th Cr. 1998). To bal ance these
obligations, we recognize that we need not follow a prior panel
opi nion when a subsequent state court decision or statutory
anmendnent shows that a prior panel decision was clearly wong. |d.
at 269.

A subsequent statutory anmendnent underm nes the passage in
guesti on. In 2001, the Legislature passed a recodification of
section 5.02C(c) that becane effective in 2003. See Act effective
June 1, 2003, ch. 1421 88 5, 13, 2001 Tex. Gen. Laws 4570, 4954,
5020. As part of this recodification, the Legislature repealed
article 4413(36) of the Mdtor Vehicle Code, including section
5.02C(c), and replaced it with chapter 2301 of the OCccupations
Code. I1d. 88 5, 13, 2001 Tex. Gen. Laws at 4954, 5020.

The Legislature intended this recodification to be
nonsubstantive. 1d. § 14, 2001 Tex. Gen. Laws at 5020. |In nost
cases, that intent would confirmthat a prior panel’s prediction of
state |aw was correct. In this unique instance, however, the

nonsubstantive nature of the recodification |leads us to precisely

10



the opposite conclusion.® W stated in Ford that “[t]he Modtor
Vehi cl e Code provides that for purposes of [section] 5.02, ‘dealer’
means ‘franchised dealer.’”” 264 F.3d at 508. The only plausible
basis for this statenent was old section 5.02(a), which provided:

“I'n this section, ‘dealer’ neans ‘franchised dealer.’” Tex. Rev.
Cv. Stat. Ann. art. 4413(36), § 5.02(a) (Vernon 2002) (repealed
2003) (enphasis added). We then assunmed that the equation of
“deal er” and “franchised dealer” in old section 5.02(a) applied to
ol d section 5.02C. See Ford, 264 F.3d at 508.

Subsequent legislation, however, <clarifies that section
5.02(a) applied only within section 5.02 and that section 5.02C was
a separate section. The recodification elimnated old section
5.02(a), and the subsections to which section 5.02(a) had applied

were nodified to clarify that they apply only to franchised

deal ers. See Act effective June 1, 2003, 88 5, 13, 2001 Tex. Gen.

6 The Texas Suprenme Court confronted the neaning of a purportedly
nonsubstantive recodification in Flem ng Foods of Texas, Inc. v. Rylander, 6
S.W3d 278 (Tex. 1999). |In that case, the Legislature directed that a statute
be recodified w thout substantive changes, but the plain text of the recodified
statute bore a meaning different fromits predecessor. 1d. 280-81. Despite the
fact that the Legi sl ature had i ntended t hat the recodi fication be nonsubstantive,
the court held that the plain text of the recodified statute controlled. 1d. at
286. In particular, the court enphasized the inportance of Texas's citizens
being able to rely upon the plain text of a current law rather than having to
exanm ne legislative and statutory history. 1d. 284-85.

Fl emi ng Foods does not control this case because the text of section
2301.476(c) does not unequivocally denonstrate that the recodification was, in

actuality, substantive. See id. at 286. Rather, it is precisely the
nonsubst anti ve nature of the recodification that proves our prior interpretation
was in error. W note with interest, however, the Texas Supreme Court’s

adherence to the text of the recodified statute in roughly anal ogous
circunstances. W al so echo the Texas Supreme Court’s concern that citizens be
able to rely on the plain text of the current Code.
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Laws at 4439, 4947-53, 5020. Conpare Tex. Occ. Code Ann. 88
2301. 251, 2301.451-.471 (Vernon 2004), with Tex. Rev. Cv. Stat.
Ann. art. 4413(36), 8 5.02(b)(1)-(27). In contrast, when section
2301.476(c) replaced section 5.02C(c), the new provision was not
nmodi fied to denonstrate its application to franchi sed deal ers only.
See Act effective June 1, 2003, § 5, 2001 Tex. Gen. Laws at 4954.
Conmpare Tex. Occ. Code Ann. 8 2301.476(c), wth Tex. Rev. QGv.
Stat. Ann. art. 4413(36), 8§ 5.02C(c). If Ford were correct, the
wor di ng of section 5.02C(c) would |ikew se have been changed. As
t he Cccupati ons Code stands, however, the basis for Ford' s equation
of “dealers” and “franchi sed deal ers” has evaporated. Therefore,
Ford’ s understanding of section 5.02C(c) does not control our

interpretation of section 2301.476(c).’

B
W thus turn to the neaning of section 2301.476(c) as
currently codified. Appl ying Texas principles of statutory
interpretation, see Tonkawa Tribe v. Richards, 75 F.3d 1039, 1046
(5th Cr. 1996), we hold that the term “dealer” in section
2301.476(c) extends to all dealers, not just dealers of new

vehi cl es.

7 Qur understandi ng of section 2301.476(c) does not undernine Ford s hol ding
that section 5.02C(c) was not vague. Now, as in Ford, Texas statutes delineate
what conduct is prohibited by defining what activities constitute acting as a
deal er. See Ford, 264 F.3d at 410.

12



First, when a statute defines a term Texas courts nust
construe that term according to its statutory definition. Tex.
Gov’'t Code Ann. § 311.011(b) (Vernon 1998); Tex. Dep’'t of Transp.
v. Needham 82 S.W3d 314, 318 (Tex. 2002). In chapter 2301 of the
Texas Occupations Code, the term deal er neans “a person who hol ds
a general distinguishing nunber,” i.e, a dealer’s license. Tex.
Ccc. Code Ann. 8§ 2301.002(7), (17). Al dealers nust hold genera
di stingui shing nunbers whether the vehicles they sell are new or
not. See Tex. Transp. Code 88 503. 021, 503.029 (Vernon 1999). 1In
fact, International filed this suit to retain the genera
di stingui shing nunber it needs to operate its used truck centers.
Therefore, the term “deal er” enconpasses all dealers, including
| nt er nat i onal

Second, Texas courts nust interpret statutory terns
consistently. See Needham 82 S.W3d at 318. |If “dealer” neant

only a dealer of new vehicles” for purposes of section
2301.476(c), then a “dealer” in section 2301.476(c) would be
different froma “dealer” in other parts of the COccupations and
Transportation Codes. See Tex. Occ. Code Ann. § 2301.002(7), (17);
Tex. Transp. Code Ann. 8 503.002(4) (Vernon Supp. 2004). To remain
consi stent throughout the Cccupations and Transportation Codes,
“deal er” must include deal ers of used vehicles.

Third, Texas courts avoid interpreting statutory |anguage as

superfluous. Tex. CGov't Code Ann. § 311.021(2) (Vernon 1998); Bd.

13



of Adjustnment v. Wende, 92 S.W3d 424, 432 (Tex. 2002). Courts
“must attenpt to give effect to every word and phrase if it is
reasonable to do so.” Abrans v. Jones, 35 S.W3d 620, 625 (Tex.
2000) . Several provisions wthin section 2301.476 refer to
“franchi sed dealers.” E.g., Tex. Occ. Code Ann. § 2301.476(d),
(f), (g). Were we to equate “dealer” with “franchised dealer” in
section 2301.476, these references to franchised dealers would
becone superfl uous.

I nternational asserts that our construction of section
2301.476(c) creates a strange | oophole. Section 2301.476(c)
prohi bits a manuf acturer fromowni ng, operating, or controlling an
interest in a “dealer or dealership.” In chapter 2301 of the
Cccupations Code, the term “dealership” neans “the physical
prem ses and business facilities on which a franchised dealer
operates his business.” Tex. Ccc. Code Ann. § 2301.002(8)
(enphasi s added). Thus, the term “deal ership” applies only to
“franchi sed dealers,” i.e., dealers of “new notor vehicles.” See
id. § 2301.002(16)(B). Because “deal er” does not apply to dealers
of new vehicles only, section 2301.476(c)(1) apparently prohibits
a manufacturer fromowning an interest in a used car deal er, but
not fromowning an interest in that dealer’s prem ses and busi ness

facilities.® Texas courts may consider the consequences of a

8 W note this possible |oophole only as part of our analysis of the term
“dealer” and do not intend to enunciate a binding interpretation of section
2301.476(c) (1).
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particul ar construction, Tex. Gov't Code Ann. 311.023(5) (Vernon
1998), and wll not adhere to a literal interpretation that is
“patently absurd.” Cty of Amarillo v. Martin, 971 S. W 2d 426, 428
n.1 (Tex. 1998). Al t hough our reading |eaves a | oophole, that
reading is not patently absurd. Therefore, we may not depart from
the neani ng of “dealer” as defined by the statute.

International also argues that the | egislative and statutory
hi story of section 2301.476(c) indicates that it applies to new
cars only. In particular, International enphasizes that section
2301.476(c)’ s pre-1999 predecessor applied to dealers of new cars
only. See Tex. Rev. Civ. Stat. Ann. art. 4413(36), 88 1.03(15),
5.02(a), (b)(25) (Vernon Supp. 1999) (anended 1999). Internati onal
argues that the 1999 Legislature never intended to change the
meani ng of these provisions. Under Texas principles of statutory
interpretation, however, “prior |law and | egi sl ative history cannot
be used to alter or disregard the express terns of a code provision
when its neaning is clear from the code when considered in its
entirety.” Flem ng Foods of Tex., Inc. v. Rylander, 6 S.W3d 278,
284 (Tex. 1999); see also Logan v. State, 89 S.W3d 619, 627 (Tex.
Crim App. 2002). The Cccupations Code clearly defines deal er, and
we may not depart fromthat definition

Therefore, the term “dealer” in section 2301.476(c) is not

limted to dealers of new vehicles. Section 2301.476(c) bars
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I nternational fromowni ng, operating, or acting as a deal er of used
trucks.
L1,

W turn next to International’s argunent that if section
2301.476(c) bars International from acting as a dealer of used
trucks, then that provision violates the dormant Commerce C ause,
US Const. art. |, 8 8, cl. 3. The dormant Commerce C ause, al so
known as the negative Comerce C ause, prohibits states from
engagi ng in economc protectionism See Di ckerson v. Bailey, 336
F.3d 388, 395 (5th Gr. 2003). International argues that section
2301.476(c) is the type of econom c protectionismforbidden by the
dormant Comerce C ause. The Director insists that section
2301.476(c) is legitimate econom c regulation wth only incidental
and nondi scrimnatory effects on comerce. W agree with the
Director.

To eval uate whether a state statute conports with the dornant
Comrerce Clause, we begin by asking whether the statute
inpermssibly discrimnates against interstate commerce or
regul ates evenhandedly with only incidental effects on interstate
conmer ce. Ford, 264 F.3d at 499. If the statute inperm ssibly
discrimnates, thenit isvalidonly if the state “can denonstrate,
under rigorous scrutiny, that it has no other neans to advance a
legitimate local interest.” C & A Carbone, Inc. v. Town of

Cl arkstown, N Y., 511 U S. 383, 392 (1994). |If the statute does
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not inpermssibly discrimnate, then the statute is valid unless
t he burden i nposed on interstate coonmerce is “clearly excessive” in
relation to the putative |ocal benefits. Pi ke v. Bruce Church,
Inc., 397 U S. 137, 142 (1970).
A
Section 2301.476(c) does not inpermssibly discrimnate
agai nst interstate commerce. In this context, discrimnation neans

“differential treatment of in-state and out-of-state economc

interests that benefits the fornmer and burdens the latter.” O.
Waste Sys., Inc. v. Dep’'t of Envtl. Qality, 511 U S. 93, 99
(1994). A court may find discrimnation based on evidence of

discrimnatory effect or discrimnatory purpose. Bacchus |Inports,
Ltd. v. Dias, 468 U S. 263, 270 (1984).

As Ford nekes cl ear, however, discrimnation does not include
all instances in which a state |aw burdens sone out-of-state
interest while benefitting sone in-state interest. 264 F.3d at
500; see also Tex. Manufactured Hous. Ass’'n v. City of Nederl and,
101 F. 3d 1095, 1102 (5th Gr. 1996)(“[T] he nere fact that a statute
has the effect of benefitting a local industry while burdening a
separate interstate industry does not in itself establish that the
statute is discrimnatory.”). Rat her , a state statute

inperm ssibly discrimnates “only when a [s]tate discrimnates
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anong simlarly situated in-state and out-of-state interests.”
Ford, 264 F.3d at 500.°

Section 2301.476 does not discrimnate between simlarly
situated in-state and out-of-state interests. In Ford, the
plaintiff manufacturer failed to show that section 5.02C(c) was
discrimnatory in purpose or effect. 264 F.3d at 502. W found
nothing in the legislative history to suggest that the Texas
Legislature intended to discrimnate between simlarly situated
i nterests. Id. at 500. Furthernore, we found no evidence of
discrimnatory effect. 1d. at 500-02. Section 5.02C(c) did not
di scrim nate agai nst manufacturers based on out-of-state status;
not or vehi cl e manuf acturers, whet her Texas-based or not, could not
own, operate, control, or act as a dealer. 1d. at 502. Nor did
section 5.02C(c) di scrim nate agai nst deal ers based on out-of-state

status; any non-manufacturer, whether Texas-based or not, could

® Ford s understanding of discrimnation rests squarely on Exxon Corp. v.
Governor of Maryland, 437 U S. 117 (1978), in which the Court evaluated a
Maryl and | aw that prohibited producers and refiners of petrol eum products from
operating retail service stations. The Court rejected Exxon's claim that,
because Maryland had no in-state petroleum producers and refiners, the |aw
di scrim nated agai nst out-of-state interests. |d. at 125. That the | awaffected
only out-of-state interests did not tend to prove inpermni ssible discrimnation.
Id. at 125-26. The law at issue did not discrimnnate between in-state and out -

of -state refiners or between in-state and out-of-state service stations. |d.
In contrast, the Court has found i nperm ssi bl e discrimnation when a state
statute discrimnates between simlarly-situated interests. See, e.g., O.

Waste, 511 U. S. at 100 (discrimnation between in-state and out-of -state waste);
Lewis v. BT Inv. Managers, Inc., 447 U S. 27, 42 (1980) (discrimnation anong
simlarly-situated financial conglonerates according to their contacts with the
state); Hunt v. Wash. State Apple Adver. Commin, 432 U S 333, 351-52 (1977)
(benefit to in-state apple growers and dealers at the expense of out-of-state
appl e growers and deal ers).
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receive a dealer license. 1d. This rationale applies wth equal
force to section 2301.476(c).

I nternational characterizes Ford s holding as a failure of
summary judgnment proof and clains that the inproved sumary
judgnent record in this case raises issues that the record in Ford
did not. Like Ford, however, International has failed to create
any genuine question that Texas law inpermssibly discrimnates
between simlarly situated in-state and out-of-state interests.

First, International enphasizes that the practical effect of
section 2301.476(c) falls primarily on out-of-state conpanies.
That all or nost affected businesses are | ocated out-of-state does
not tend to prove that a statute is discrimnatory. See Exxon, 437
US at 126; Ford, 264 F.3d at 502. Thus, the record that
| nternati onal has purportedly enhanced supports a proposition we
have already dism ssed as irrel evant.

International also relies heavily on an exception to section
2301.476(c) added by the Legislature in 1997. See Act of My 22,
1997, ch. 639, 8§ 36, 1997 Tex. GCen. Laws 2158, 2007. That
exception provides that a person who held both a notor hone
manuf acturer’s | i cense and a notor hone dealer’s |license on June 7,

1995, may continue to hold both licenses and operate as a

10 June 7, 1995 was the day before the effective date of Texas's first ban on
manuf act urers operating as deal ers. See Act of June 8, 1995, ch. 357, 8§ 2, 18,
1995 Tex. Gen. Laws 2887, 2889, 2900 (codified as anended at Tex. Rev. Cv. Stat.
Ann. art. 4413(36), § 5.02(a), (b)(25) (Vernon Supp. 1999) (amended 1999)).
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manuf act urer and as a deal er of notor hones but of no other type of
vehicle. Tex. COcc. Code Ann. 8 2301.476(h) (fornerly codified at
Tex. Rev. Civ. Stat. Ann. art. 4413(36), 8§ 5.02C(h) (Vernon Supp.
2002)). The legislative history suggests that a state |egislator
crafted this exenption to allow a particular manufacturer, | ocated
in his district, to continue acting as a dealer. See, e.g., Sen.
State Affairs Comm Subconm on Infrastructure: Senate Bill 1250,
76th Leg., Reg. Sess. 42-43 (Tex. 1999) (statenent of Sen. N xon).
This provision and its origins were before us in Ford, but
International clains to have tendered new evi dence show ng that
only one manufacturer--a Texas manufacturer--qualifies for the
exenption. !

Nei t her the apparent purpose of 2301.476(h) nor its practical
effect supports International’s contention that this narrow
grandf at her cl ause i s designed to benefit in-state manufacturers as
a class at the expense of out-of-state manufacturers as a cl ass.
Section 2301.476(h) applies only to notor hone manufacturers, and
only to those notor hone manufacturers who also held a dealer
license on June 7, 1995. Thus, with respect to manufacturers who
did not hold a dealer |icense on June 7, 1995, section 2301.476

does not discrim nate. No such nanufacturer, whether in-state or

1 International repeatedly insists that section 2301.476(h) “facially”
di scrim nat es agai nst out-of-state manufacturers. Section 2301.476(h), however,
nowhere menti ons Texas or out-of-state manufacturers. Therefore, we understand
International to argue that the purportedly discrimnatory effect of 2301. 476(h)
is evidence of its protectionist purpose.
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out-of-state, can now qualify for a dealer license. Wth respect
to manufacturers who did hold a dealer license on June 7, 1995,
| nt ernati onal m ght succeed in raising an inference of
discrimnation, albeit a weak one, if it could show that section
2301. 476(h) exenpted all Texas manufacturer-deal ers but no out-of -
state manufacturer-deal ers. The record, however, does not even
suggest that nuch. The record does not include a list of al
manuf acturers who hel d a dealer Iicense on June 7, 1995. Hence, we
cannot deduce that only a Texas manufacturer qualifies for the
excepti on. Furthernore, at |east one Texas manufacturer has
previously acted as a dealer and therefore could potentially have
held a dealer license on June 7, 1995, but still not qualify for
section 2301.476(h) because it is not a manufacturer and deal er of
nmot or hones. The burden of section 2301.476(c) could fall on both
in-state and out-of-state manufacturers just as one woul d expect
froma non-discrimnatory statute.
B

Because section 2301.476(c) is not discrimnatory, we apply
the Pi ke bal ancing test, which asks whether a challenged statute
i nposes a burden on interstate commerce that is “clearly excessive”
inrelation to the statute’'s putative |local benefits. See Pike,
397 U S at 142. International has failed to denonstrate any

burden, nmuch less a burden clearly excessive in relation to the
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state’s legitimate interests. Therefore, section 2301.476(c)
passes the Pike bal ancing test.
1

I nternational has not denonstrated any burden on interstate
comerce. A statute inposes a burden when it inhibits the flow of
goods interstate. See Ford, 264 F.3d at 503. 1In Ford, we found no
evidence to suggest that section 5.02C(c) inhibited the flow of
passenger vehicles interstate, id., and International offers no
credi ble reason why the situation would be different for nedium
and heavy-duty trucks, whether new or used.

International seeks to establish a burden by claimng that
closing its used truck centers will inhibit the flow of new nedi um
and heavy-duty trucks into Texas. According to International, its
used truck centers drive up demand for new trucks by accepting
trade-ins. Ending this practice, clains International, wll
suppress demand for new trucks and thereby reduce the supply of new
trucks comng into Texas.

The fact that a regul ati on causes sone business to shift from
one supplier to another does not nean that the regul ati on burdens
comerce; the dormant Commerce C ause “protects the interstate
mar ket, not particular interstate firns.” Exxon, 437 U. S. at 127-
28. Purchasers of nmedium and heavy-duty trucks will sinply turn

to new trucks manufactured by International’s conpetitors.
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Even assum ng t hat but for section 2301.476, International and
its conpetitors could all stinulate demand for new trucks by
accepting trade-ins, we would still find no burden actionabl e under
the Commerce O ause. The Suprene Court has “rejected the ‘notion
that the Comerce C ause protects the particular structure or
met hods of operation ina . . . market.’” CTS Corp. v. Dynam cs
Corp. of Am, 481 U S. 69, 93-94 (1987) (quoting Exxon, 437 U. S. at
127). Whenever a state regulates conpetition in a market, that
regulation may drive the market fromits forner equilibrium and
thereby affect the quantity sold. See Ford, 264 F.3d at 512
(Jones, J., concurring). Such effects, however, speak to the
w sdom of the statute, not to its constitutionality under the
dormant Commerce C ause. Exxon, 437 U S. at 128. Therefore
International has failed to denonstrate any burden on interstate

commer ce. ?

2 |International seeks to avoid the inplications of Exxon and Ford by
differentiating the market for used nedium and heavy-duty trucks from the
markets at issue in those cases. |n particular, International clains (1) that
the market for used large trucks is a secondary rather than prinmary market; (2)
that the market for used large trucks is primarily interstate rather than
primarily intrastate; and (3) that unlike the used large truck market, the
markets for passenger vehicles are dominated by a few |large nmanufacturer-
producers. International catalogues these purported distinctions without
providing any explanation of their relevance, and we perceive none.
I nternational al so enphasi zes that, unlike the narkets for passenger vehicl es and
gasoline, the market for used |l arge trucks invol ves products that are thensel ves
instruments of interstate commerce. This distinctionis spurious, as it is hard
to imagine products nore closely tied to interstate commerce than passenger
vehi cl es and gasol i ne.
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Even if section 2301.476(c) created sone mninmal burden on
interstate commerce, that burden would not be clearly excessive as
conpared to the putative | ocal benefits. |In assessing a statute’s
putative |ocal benefits, we cannot “second-guess the enpirica
judgnents of |awrakers concerning the utility of legislation.”
CTS, 481 U.S. at 92 (quoting Kassel v. Consol. Freightways Corp.
450 U. S. 662, 679 (1981) (Brennan, J., concurring)). Rather, we
credit a putative local benefit “so |l ong as an exam nation of the
evi dence before or available to the |awraker indicates that the
regulation is not wholly irrational in light of its purposes.”
Ford, 264 F.3d at 504 (quoting Kassel, 450 U S. at 680-81).

Thus, in Ford, we declared that Texas’'s purpose for passing
section 2301.476(c)’ s predecessor--“to pr event vertically
integrated conpanies from taking advantage of their market
position” and “to prevent frauds, unfair practices, discrimnation,
i npositions, and other abuses of [its] citizens”--are legitimte
state interests. Ford, 264 F. 3d at 503 (quoting Lew s, 447 U. S. at
43). W also held that a reasonabl e | egi sl at or coul d have bel i eved
section 2301.476(c)’s predecessor would further those legitinmate
interests. |d. at 504. Although International nmaintains that the
Legi sl ature had no credi bl e evidence to believe that manufacturers
coul d use their disproportionate market power to the disadvantage

of dealers, we may not now revisit Ford s conclusion that the
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Legislature did not act irrationally in banning manufacturer
control of dealers.?®

International, however, also focuses nore specifically on
whet her section 2301.476(c) furthers this interest in the nmarket
for used trucks. According to International, its status as a
manuf acturer gives it no special |everage over deal ers because
whereas manufacturers control the supply of new vehicles, they
cannot control the supply of used vehicles. |In our view, however,
a reasonable legislator could easily have believed that a ban on
manuf acturers acting as deal ers of used cars would further Texas’s
legitimate interests. The testinony heard by the Legislature in
1999 did not differentiate between dealers of new and used
vehicles, so a legislator could reasonably have concluded that
manuf acturers could unfairly conpete with dealers no matter what
type of vehicles the dealer sold. See generally Tex. Leg.’s House
Comm on Transp.: H B. 3092, 76th Leg., Reg. Sess.(Tex. 1999); Sen.
State Affairs Comm Subconm on Infrastructure: Senate Bill 1250,

76th Leg., Reg. Sess. (Tex. 1999); House Research Organi zation

13 Regardl ess, International mischaracterizes thelegislative history. Before
the Legislature passed section 2301.476(c)’'s predecessor, comittees in both
chanbers heard expert testinony that nanufacturers enjoyed a great deal of
| everage over dealers and could use that |leverage unfairly. See Tex. Leg.’'s
House Comm on Transp.: H B. 3092, 76th Leg., Reg. Sess. 14-15, 21-22 (Tex. 1999)
(statenment of M. Gene Fondren, President, Tex. Auto. Dealers Ass’'n); Sen. State
Affairs Comm Subconm on Infrastructure: Senate Bill 1250, 76th Leg., Reg. Sess.
57-61 (Tex. 1999) (statenent of M. Gene Fondren). See generally House Research
Organi zation, Bill Analysis of H B. 3092, 76th Leg., Reg. Sess., at 4, 6 (Tex.
1999). This testinony came froma witness that International regards as biased,
but we do not sit in judgnent of the Legislature’ s determi nations of credibility.
See CTS, 481 U. S at 92.
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Bill Analysis of H B. 3092, 76th Leg., Reg. Sess., at 4, 6 (Tex.
1999).

International’s own operations confirmthe reasonabl eness of
this concl usion. According to International, its used truck
centers are designed to help dealers of its new trucks by driving
up demand. At oral argunent, counsel for International described
the relationship between the used truck centers and the new truck
deal erships as “synbiotic.” International may wield its power over
deal ers beneficently, but it no doubt welds power. Thus, a
| egislator could reasonably have believed that a ban on
manuf acturers acting as deal ers of used cars would further Texas’s
legitimate interests. That reasonable belief is enough to confirm
that section 2301.476(c) has at |east putative |ocal benefits.

Thus, International has failed to raise a genuine issue of
material fact as to whether the burden on comerce supposedly
created by section 2301.476(c) is clearly excessiveinrelationto
the putative | ocal benefit.

| V.

The district court correctly granted summary judgnent to the
Director. Section 2301.476(c) prohibits International from
operating as a dealer of used trucks and does not violate the
Commer ce C ause.

AFFI RVED.
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