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VICTOR H MORENO, I|1l, Individually and On Behalf of OQhers
Simlarly Situated; ANA LAURA MORENQG,
I ndividually and On Behalf of Ohers Simlarly Situated,
Pl aintiffs-Appellants,

ver sus

SUMWM T MORTGACGE CORPORATI ON; FI RST NATI ONW DE MORTGAGE
CORPORATI ON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

Bef ore DUHE, BARKSDALE, and DENNI'S, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Victor and Ana Mreno appeal the sunmary judgnent granted
Summt Morrtgage Corporation and First Nationw de Mortgage
Corporation. Summt originated a nortgage | oan to the Mrenos and
sold it to First Nationw de. At issue is whether the Real Estate
Settlenment Procedures Act, 12 U S.C. 8 2601 et seq. (RESPA),
governs that sale. Because it was a bona fide secondary narket

transaction, the sale was not covered by RESPA. AFFI RVED.



l.

A summary judgnent’s being at issue, the record is viewed in
the Iight nost favorable to the Morenos —the nonnovants. Summt
originated residential nortgage |loans. In so doing, it accepted
applications from potential borrowers, evaluated them and their
security for the |oans, produced docunentation to evidence and
perfect the |oans, and provided funds for the loans if approved.
Summt did not retain ownership of the loans it originated.
Instead, it sold them to an investor, here First Nationw de.
Summt arranged the sales prior to closing the nortgage | oans.

Summt and First Nationw de entered into an agreenent which
governed the potential sale of nortgage | oans fromSummt to First
Nationw de. Under it, if Summt wanted to sell a prospective |oan
to First Nationwide, it first submtted a request to First
Nati onw de to conmt to purchase the |oan. If Summt and First
Nati onw de agreed on a purchase price, First Nationw de issued a
comm tment confirmation. Prior to issuance of the conmtnent,
Summt was not obligated to sell, or even offer, its nortgage | oans
to First Nationwi de. Once the commtnent issued, however, Summt
had to use its best efforts to close the loan and had to tender it
for purchase by First Nationw de. Even then, First Nati onw de was
not required to purchase the loan; it could reject it for failure

to neet the requirenents set forth inits “Lender Guide”. After a



nmortgage |oan closed, Sunmt delivered the loan file to First
Nationw de for it to nake its purchase deci sion.

For the loans it originated, Sunmt borrowed the noney to fund
them from its warehouse I|ender, Bank United, pursuant to an
agreenent. Under it, Bank United agreed to fund “Eli gi bl e Mort gage
Loans”. Only prospective loans with a purchase commtnent from a
third party (e.g., acommtnent confirmation fromFirst Nationw de)
were “eligible” | oans. Restated, Bank United would fund only those
| oans already commtted for purchase by a third party from Summ t.

In early 2001, the Morenos applied to Summt for a federally
i nsured nortgage |oan of $63,500, with an eight percent interest
rate, for the purchase of a hone in Texas. In turn, Summt
subm tted a purchase request to First Nationw de for the Mrrenos’
[ oan; and on 14 March, First Nationw de executed a conmm tnent
confirmation to purchase the nortgage loan if it closed. Upon
recei pt of the commtnent, Summt requested funds from Bank United
to fund the loan. On 19 March, Summt delivered a copy of First
Nati onwi de’s comm tnment confirmation to Bank United. Around this
same time, Bank United delivered to Summt the funds needed for the
nortgage | oan. Upon recei pt of the funds fromBank United, Sunmt
was obligated to repay the amount of the nortgage |oan ($63, 500)
with interest (total of $64,452).

On either 19 or 20 March 2001 (the exact date is not

relevant), the Mrenos and Sunmt closed the nortgage | oan. At



closing, the Mdirenos signed a promssory note with Sunmt as the
payor and a deed with Summit as the beneficiary; they al so signed
aletter instructing themto send all tax notices received to First
Nat i onw de.

On 19 March, Summt assigned the loan to First Nationw de.
And, on 10 April 2001, to pay for its purchase of the nortgage
| oan, First Nationwide wired funds to Sunmt. By letter that sane
day, First Nati onw de advi sed the Mdrenos of its purchase and that
it would be servicing their | oan.

The Morenos filed this action in Texas state court, claimng,
inter alia, Summt and First Nationw de violated Section 8 of
RESPA, 12 U.S.C. § 2607; this is based on the allegation that First
Nati onw de paid Sunmt a “yield spread premuni as a referral fee
to acquire the Mdrenos’ nortgage |loan. The action was renoved to
federal court, and all but the RESPA claimwas elimnated by the
Mor enos. Summary judgnent was granted against them because
Summt’s sale of the loan to First Nationwi de was a “bona fide
secondary market transaction” not governed by RESPA

1.

A summary judgnent is reviewed de novo, applying the sane
standard as the district court. GCowesky v. Singing River Hosp
Systens, 321 F.3d 503, 507 (5th Cr. 2003). As noted, the record
is viewed in the light nost favorable to the nonnovant;

accordingly, doubts are to be resolved and reasonabl e inferences



drawmn in favor of the nonnovant. | d. Summary judgnent is
appropriate if there is no material fact issue and the novant is
entitled to judgnent as a matter of law. 1d.; FED. R QvVv. P. 56(c).
RESPA was enacted to protect consuners fromunnecessarily high
settl enment charges and abusive nortgage practices. 12 U.S.C 8
2601. Section 8 of RESPA prohibits kickback and referral fee
arrangenents whereby any paynent is made, or “thing of value” is
furnished, for the referral of real estate services. 12 U S. C 8§
2607(a). Section 8 does not proscribe, however, “the paynent to
any person of a bona fide salary or conpensation or other paynent
for ... services actually perforned”. 12 U S.C. 8§ 2607(c)(2).
The Departnent of Housing and Urban Devel opnent (HUD), which
adm ni sters RESPA, has pronulgated regulations for doing so,
including 24 CF. R § 3500.1 et seq., commonly known as Regul ati on
X That regul ati on provides: “A bona fide transfer of a |oan
obligation in the secondary market is not covered by RESPA’. 25
C.F.R 8 3500.5(b)(7). In determ ning what constitutes a bona fide
transfer, HUD considers the “real source of funding and the real
interest of the funding |ender”. | d. In contrast, a “table-
funded” transaction is a closing “at which a loan is funded by a
cont enpor aneous advance of | oan funds and an assi gnnent of the | oan
to the person advancing the funds” and is covered by RESPA 24
C.F.R 8 3500.2(b). “Atable-funded transaction is not a secondary

mar ket transaction”. | d.



The Modrenos contend the transaction is not a bona fide
secondary market transaction because: prior to their loan's
closing, Summt and First Nationwde were commtted to First
Nat i onwi de’ s purchasing the Morenos’ loan fromSunmt; “bona fide”
is defined in the dictionary as “open and honest”, whereas the sale
to First Nationw de was deceitful because the Mrenos were not
informed of it; and Summt’s financing of the | oan was only interim
and therefore it was not the real source of funds.

This issue was addressed by a divided panel in Chandler v.
Nort hwest Bank M nn., Nat’| Ass’'n., 137 F.3d 1053 (8th Cr. 1998).
There, plaintiffs executed a nortgage | oan with CustomMortgage; it
obtai ned the noney to fund the |oan through a warehouse | ender.
ld. at 1054-55. Prior to closing, plaintiffs signed papers
informng themthat the right to paynment under the | oan was being
assigned. |d. at 1054. Five days after closing, a third party,
Equi con, purchased the |l oan from Customin accordance with a pre-
exi sting agreenent. | d. The Eighth Crcuit held that Custom
Mort gage was the real source of funding because the | oan was not
tabl e funded and Custom closed the loan in its owm nane. 1|d. at
1056-57. Al though that court did not explicitly hold the nortgage
sal e was a bona fide secondary market transaction under Regul ation
X, this is inplied by its holding RESPA did not apply because

Custom was the real source of funding.



We agree with the reasoning of the Eighth Crcuit. The sale
of the Morenos’ nortgage |oan by Sunmt to First Nationw de was a
bona fide secondary market transaction under Regulation X. Sunmt
borrowed the noney to fund the Mdrenos’ nortgage | oan through its
established line of credit with Bank United, not First Nationw de;
and Summt closed the loan in its nanme. Summt was the only party
responsi ble for repaying Bank United and was therefore the real
source of funds for the nortgage |oan. Mor eover, the agreenent
between Summt and First Nationwide for the latter’s purchase of
the nortgage loan —even if it occurred before closing —has no
bearing on Sunmt’s status as the real source of funds and having
the real interest in the transaction, consistent with Regul ation X
First Nati onw de was not obligated to Bank United to pay the noney
borrowed by Summt; instead it was obligated to pay Summt the
purchase price of the | oan, as agreed upon between First Nati onw de
and Summ t.

This is reflected by an exanple in the Appendi x to Regul ati on
X; the Appendi x provides illustrations of RESPA's requirenents for
“addi ti onal guidance on [its] neaning and coverage”. 24 CF.R 8
3500, App. B. O course, “[c]ourts are required to ‘give
substantial deference to an agency’s interpretation of its own

regulations’”. Grling Health Care, Inc. v. Shalala, 85 F.3d 211,
215 (5th Cr. 1996) (quoting Thomas Jefferson University wv.

Shalala, 512 U.S. 504, 512 (1994)).



The facts for illustration 5 are:

A, a “nortgage originator,” receives |oan

applications, funds the loan with its own

money or with a wholesale line of credit for

which Ais liable, and closes the loans in A's

own nanme. Subsequently, B, a nortgage | ender,

purchases the | oans and conpensates A for the

value of the loans, as well as for any

nort gage servicing rights.
24 CF.R 8 3500, App. B, IIl. 5. (enphasis added). The comrents
to this illustration confirmthat “[c]onpensation for the sale of
a nortgage |l oan and servicing rights constitutes a secondary mar ket
transaction ... and is beyond the scope of Section 8 of RESPA’.

| d.

The factual scenario at issue conports withthisillustration:
Summt is the “nortgage originator” that funded the Mdrenos’ | oan
through its wholesale line of credit; First Nationwde is the
“nortgage | ender” that purchased the loan fromSunmt. The sale by
Summt to First Nationw de is not governed by RESPA

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.



