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PER CURI AM

M chael Dean Gonzal es was found guilty of capital rnurder

and sentenced to death. During federal habeas proceedings, the

State conceded that he is entitled to a new sentencing hearing.

issues here include an alleged Brady claim and two

i neffectiveness allegations. Finding no error that neets the

demandi ng AEDPA revi ew standards, we AFFIRM

| . BACKGROUND

A Texas jury convicted Gonzales of killing Manuel and

Merced Aguirre. (Gonzales stabbed the Aguirres to death in their

home i n Odessa, Texas on the night of April 21, 1994. M. Aguirre

was stabbed eleven tines and Ms. Aguirre had stab wounds too



nunmerous to count, including many defensive wounds. A bl ood
spatter expert testified that M. Aguirre was overcone qui ckly, but
Ms. Aguirre fought even after falling to the floor in the attack.
The nedical examner testified that she had been “basically
but chered. "?

The police investigation of the crinmes quickly focused on
Gonzal es, who, along with his nother, wife, and child, lived in the
house next door to the Aguirres. Prior to the night of the
murders, the Aguirres had conplained to the police about being
di sturbed by Gonzales’s late night activities. The Aguirres’ son
testified that their fear of Gonzal es was one of the reasons why
they had put bars on their w ndows.

Gonzales was taken into custody for questioning
approxi mately si xteen hours after the nurders, and he consented to
a lumnol test of his arns, hands, and shoes. Except for the site
on Gonzales’s arm where the police had drawn bl ood that day, the
lum nol test did not indicate the presence of blood on the portions
of Gonzales’s body that were tested. Gonzales was released from
custody after being questioned.

The police found a “blood transfer” stain on a canper
parked in the alley between the Aguirre and Gonzal es houses.
Police also noticed that the alley had recently been swept clean.

An anonynous Crine Stoppers informant reported that Gonzal es had

! These facts are largely taken fromthe opi nion of the Texas Court of
Crimnal Appeals affirm ng Gonzal es’s conviction on direct appeal. Gonzales v.
State, No. 72,317 (unpublished).



swept the dirt in that alley the norning after the nurders.

Police also found a red pepper on the floor underneath
Ms. Aguirre’'s body. The sane type of pepper was found on
Gonzal es’ s back doorstep, and a bow of the sane peppers was found
in his refrigerator. Detective Snow Robertson testified at tria
that he had attenpted, unsuccessfully, to |ocate such peppers in
| ocal stores. There was evidence that these peppers were not
native to Texas and were unique to a certain area of Mexico.

Linda QOivarez testified that on the night of the
nmurders, Gonzales and his wife and child canme to her hone around
10:15 p.m Gonzal es had brought with hima plastic bag that he
| eft outside by Aivarez’s front gate. Gonzales left with a man in
a truck, and returned shortly thereafter. He asked his wife to
pick up the plastic bag when they left. The State’'s theory was
that the plastic bag contained the bl oody clothing Gonzal es had
worn when he stabbed the Aguirres.

On the day after the nurders, a neighbor found property
belonging to the victins in front of the dunpster |ocated on the
route from Gonzales’s house to the Oivarez hone. Police later
found nore of the Aguirres’ property in or around the dunpster.

Al t hough there was no sign of forced entry, the Aguirres’
son had identified a mcrowave, a VCR, a canera, a stereo, and a
.22 pistol as mssing fromtheir house. Less than a week after the
mur ders, CGonzal es asked A ivarez and her husband, Julian, if they

wanted to buy a m crowave oven. Julian told Gonzal es he woul d have



to see it first. Julian, Linda, and Gonzales went to Gonzales’s
house, where Gonzal es showed thema VCR, a canera, and a stereo for
sal e. The A ivarezes purchased the mcrowave, VCR, and stereo.
Gonzal es al so showed Julian a .22 caliber pistol, but told himit
was not for sale. Gonzales said, “They are on to ne.” Wen Julian
asked what he neant, CGonzales replied, “No, | can't tell you.”

After the divarezes took the itens to their hone,
Gonzal es retrieved the stereo because they had not paid for it yet
and he had already sold it to soneone else. During interrogation,
Dani el Lugo, a nenber of Gonzales’s gang, told the police that he
had the Aguirres’ stolen stereo, which he had gotten from Gonzal es.
Gonzal es’s fingerprint was found on the back of the stereo. The
pi stol was eventually recovered fromDelia Sanchez, who testified
that she purchased it fromGonzales. Al of these itens were |ater
identified as those stolen from the Aguirres’ hone. Sone enpty
shel | casings found in a box at Gonzal es’s house were determned to
have been fired fromthe Aguirres’ gun.

Police also found a white Dexter & Russell kitchen knife
in Gonzales’s hone. The nedical exam ner testified at trial that
this type of knife could have caused both of the victins’ wounds.
On cross exam nation, the nedical exam ner stated that he coul d not
rule out the possibility that Ms. Aguirre was stabbed with nore
t han one knife.

Gonzal es was arrested fifteen days after the nurders and

charged with capital nurder for the nurder of nore than one person
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during the sane crimnal transaction. Upon arrest, Gonzal es had
two teardrop tattoos on his face; at trial, an officer testified
that these tattoos were a gang synbol signifying the nunber of
peopl e a person has killed. Gonzales was in a gang called “Hom es
Don't Play.” No one else was charged in the nurders.?

On the day Gonzales was arrested, Charles Keniner, a
guard at the | ocal jail and Gonzal es’s rel ative, saw Gonzal es | eave
a police station interrogation roomw th Detective Robertson and a
Texas Ranger. Keniner testified that Gonzal es seened upset and
that he tried to cal m Gonzales by stating, “Boy, you really got
these officers upset. | don’t know what you said.” Keni nmer
testified that Gonzal es responded, in Spanish, “They’'re trying to
pinthis rap on ne, this nurder rap on ne. They can’'t do it. They
don’t have any evidence. Although |I did it, you know, but they
don’t have anything to go on.”3

During the guilt-innocence phase, the defense strategy

was to highlight evidence of other parties’ involvenent in the

2 Det ective Robertson suspected that two ot her gang nmenbers, Dani el
Lugo and Jesse Perkins, were involved in the murders. Julian divarez believed
that both of them probably had sonething to do with the nmurders. Lugo had told
a friend that there were dead bodies in the Aguirres’ house at |east an hour
before the crinme was reported by the Aguirres’ son.

8 In part of his habeas petition for which this court did not grant
a COA, Gonzal es argued that his counsel was ineffective for failing to inpeach
Kenimer with the somewhat different statement Keniner made soon after this
confession. Then, Keninmer reported that:

| was escorting [CGonzal es] back to his cell, in D Block. He then

blurted out “They can’'t pin nothing on ne”. I told himI| don’t

know, I'mnot famliar with what your case is. M chael Gonzales is

ny third cousin, on ny nother’s side, and he knows |I’'m his cousin.

M chael then said “I did it, but they can’'t pin nothing on ne.”

then told him!| don't know what you're tal king about. He replied

was (sic) “On the nmurder of the old man and the old |ady.”
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offense, and to enphasize the State’'s burden of proof. The
prosecution did not request a jury instruction on the |aw of
parties. Thus, the jury was required to find that Gonzales
intentionally caused the death of both victinms by stabbing them
During closing argunent, defense counsel argued that the evidence
strongly suggested that other suspects were involved, and that
there was no direct evidence that Gonzal es nurdered both victins.
Def ense counsel repeatedly rem nded the jury that Gonzal es coul d
not be held responsible for an acconplice’s crimnal conduct.
Neverthel ess, during his final closing argunent, the prosecutor
argued, w thout objection, that Gonzales was guilty of capita

murder even if he killed only one of the victins and ai ded and

abetted soneone else in the killing of the other victim During
del i berations, the jury asked the follow ng question: “we need
clarification on capital nurder versus nurder verdict. If M.

Gonzal es nurdered one individual only, then does his association
make himguilty of both.” The trial judge responded by referring
the jury to the charge.

The jury found Gonzales guilty of capital nurder.
Fol | ow ng t he puni shnent phase, the jury answered t he speci al issue
on future dangerousness affirmatively and answered the special
issue on mtigation negatively; thus, Gonzales was sentenced to
death. The Texas Court of Crim nal Appeals affirmed the conviction

on direct appeal in June 1998. Gonzales v. State, No. 72,317

(unpublished). Gonzales’s state habeas application was deni ed by



the trial court and the Texas Court of Crim nal Appeals. Ex Parte
M chael Dean Gonzales, No. 72,317, Wit No. D 23, 370.

Gonzales filed his federal habeas petition in January
2000, raising six clains for relief: (1) the prosecutor denied him
due process by concealing the excul patory negative result of a
lum nol test for blood; (2) he was denied effective assistance of
counsel on direct appeal because his attorney did not appeal the
denial of his notion for new trial; (3) he was denied effective
assi stance of counsel at the guilt and puni shnent phases of his
trial (nine sub-clains); (4) his unwarned confession to Keniner
violated his Fifth Amendnent right against self-incrimnation;
(5 he was denied due process because the prosecutor know ngly
failed to correct Keniner’'s false testinony that he spontaneously
confessed to him and (6) the prosecutor denied hi mdue process by
knowi ngly allowing a police officer to give the jury the false
inpression that his teardrop tattoos neant that he had killed two
peopl e.

Gonzal es filed a supplenental petition in August, 2000,
asserting that the State’s psychol ogi cal expert witness testified,
unconstitutionally, that race is an indicator of future
danger ousness. The State conceded that this claimis valid and
entitled Gonzales to a new sentencing hearing. The district court
so ordered, and neither party has appealed its ruling on this
poi nt .

In March 2001, the district court held a two-day evidentiary



hearing on the Brady and ineffective assistance clains. The
district court denied relief in a carefully witten opinion and
denied Gonzales’'s request for a certificate of appealability
(“CA").

1. DI SCUSSI ON

This court granted a COA for CGonzales’'s clains that:

(1) the prosecutor wthheld excul patory evidence in
violation of the Due Process C ause by concealing the negative
result of a lum nol test;

(2) trial counsel rendered ineffective assistance by
failing to refute a police officer’s testinony that the two
teardrops tattooed on Gonzales’s face represented the nunber of
peopl e he had killed; and

(3) trial counsel rendered ineffective assistance by
failing tinmely to object to a police officer’s testinony that
Gonzal es’ s not her hid knives from Gonzal es because she feared that
he was going to kill her and his famly.

This court denied a COA for Gonzales's procedurally
barred clainms and his cunul ative ineffective assistance of counsel

claim See Gonzales v. Dretke, No. 03-50021 (5th GCr. Feb. 7

2005).
A. Standards of Review

Gonzales is not entitled to federal habeas relief on
these clains unless the state court’s adjudication of the clains

(1) resulted in a decision that was contrary to, or
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involved an unreasonable application of, clearly

establi shed Federal |aw, as determ ned by the Suprene

Court of the United States; or

(2) resulted in a decision that was based on an

unreasonabl e determ nation of the facts in |ight of the

evi dence presented in the State court proceeding.
28 U S.C. § 2254(d). A decision is “contrary to . . . clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States . . . if the state court arrives at a concl usion
opposite to that reached by th[e] Court on a question of law or if

the state court decides a case differently than th[e] Court has on

a set of materially indistinguishable facts.” WIlians v. Taylor,

529 U. S. 362, 412-13, 120 S. C. 1495, 1523 (2000). A deci sion
“invol ve[ s] an unreasonabl e application of [] clearly established
Federal law, as determned by the Suprene Court of the United
States . . . if the state court identifies the correct governing
legal principle from th[e] Court’s decisions but unreasonably
applies that principle to the facts of the prisoner’s case.” |d.
at 413, 120 S. C. at 1523. The inquiry into reasonableness is
obj ective rather than subjective, and the court is not authorized
to grant relief sinply because the court concludes in its
i ndependent judgnent that the state court decision applied clearly
established federal |aw erroneously or incorrectly. | nst ead,
habeas relief may be granted only if the state court’s decisionis
both incorrect and objectively unreasonable. 1d. at 409-11, 120
S. . at 1521-22. A state court’s findings of fact are presuned
to be correct unless the petitioner rebuts the presunption by
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“clear and convincing evidence.” 28 U S.C. 8§ 2254(e)(1).

Federal |aw concerning the disclosure of excul patory
evidence is clearly established: The prosecution nust disclose to
the defense evidence that is favorable and material to the

defendant’s guilt or punishnent. United States v. Bagley, 473 U. S.

667, 674-75, 105 S. Ct. 3375, 3379 (1985); Brady v. Maryland, 373
UsS 83 87, 83 S. C. 1194, 1196 (1963). To establish a Brady
viol ation, a defendant nust show. “The evidence at issue nust be
favorable to the accused, either because it is excul patory, or
because it is inpeaching; that evidence nust have been suppressed
by the State, either willfully or inadvertently; and prejudi ce nust

have ensued.” Strickler v. Geene, 527 U'S. 263, 281-82, 119

S. C. 1936, 1948 (1999).

The | aw governing ineffective assistance clains also is
wel | -established: To succeed on these clains, Gonzal es nust show
that his counsel’s performance was deficient and that he was

actually prejudiced by the deficient performance. Strickland v.

Washi ngton, 466 U.S. 668, 687, 104 S. C. 2052, 2064 (1984).

Whet her counsel’s performance was deficient is determ ned by
exam ning whether the challenged representation fell below an

obj ective standard of reasonabl eness. Kitchens v. Johnson, 190

F.3d 698, 701 (5th Gr. 1999). The court’s “scrutiny of counsel’s

performance must be highly deferential.” Strickland, 466 U. S at

689, 104 S. C. at 2065. “[Clounsel is strongly presuned to have

rendered adequate assistance and to have made all significant
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decisions in the exercise of reasonable professional judgnent.”
Id. at 690, 104 S. C. at 2066.

The test for prejudice under Brady and Strickland is the

sane: Gonzal es nust establish that there is a reasonable
probability that, if the evidence had been disclosed, and/or if
counsel had not perforned deficiently, the result of the proceedi ng
woul d have been different. A reasonable probability of a different
result is shown when the suppressed evidence or counsel’s m st akes
underm ne confidence in the outcone of the trial. Kyles v.
Witley, 514 U S. 419, 434, 115 S C. 1555, 1565-66 (1995);

Strickland, 466 U . S. at 694, 104 S. . at 2068.

The i ssue before this court i s not whet her Gonzal es nmade

the required showi ng under Brady and Strickland. |nstead, under

AEDPA, the issue is whether the state court’'s decision—that
Gonzal es did not nmake the required showi ng—was contrary to, or an
unr easonabl e application of, that clearly established federal |aw.

See Busby v. Dretke, 359 F.3d 708, 717 (5th Cr. 2004).

B. Merits
1. Disclosure of the Lum nol Test
Gonzal es argues first that the state court unreasonably
applied clearly-established federal |aw when it decided that the
prosecutor did not unconstitutionally w thhol d excul patory evi dence
by concealing fromthe defense that the | um nol test was negati ve.

When Gonzales was taken into custody for questioning
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sixteen to eighteen hours after the nurders, police officers
Lanbert and Thomas conducted a |um nol test on Gonzal es’s hands,
arnms, and shoes. Lum nol becones fluorescent when it cones into
contact with any traces of bl ood. The only area that appeared
fluorescent was at the crook of Gonzales’'s arm where blood had
been drawn shortly before the test. Lanbert’s report characteri zed
the test result as “inconclusive.”

Def ense counsel were aware of the report describing the
lum nol test as “inconclusive.” \Wen, after trial, they |earned
that the result was actually negative, they sought a new trial
arguing that the prosecution’s deception violated Gonzal es’s due
process rights.

At the hearing on the notion for new trial, the
prosecut or conceded t hat the perpetrator probably woul d have becone
bl oodstained if he had inflicted all of the stab wounds that the
victins sustained. Detective Thonas testified that, on the day of
the test, he orally infornmed Detective Robertson that the result
was negative. Robertson did not recall receiving that information
from Thomas and did not nention it in his report.

Lanbert and Thomas testified that they did not ask
Gonzal es whet her he had washed his hands and arns in the sixteen
hours before the test because they did not think it could have
affected the result. Gonzal es appeared well -grooned and cl ean at
the time of the test. Thomas believed that it would have been
“very difficult” for Gonzal es to have conpletely renoved all of the

12



bl ood from his skin before the |lum nol test. Lanbert testified
that | um nol can reveal invisible traces of bl ood on a surface that
appears to be clean. Both officers agreed that “negative” would
have been nore accurate than “inconclusive” to describe the test
result.

Det ective Robertson believed, in contrast, that Gonzal es
coul d have washed all of the blood fromhis skin in the interval
between the nurders and the lumnol test. Wl son Young, a
serologist with the Texas Departnent of Public Safety, testified
t hat Gonzal es coul d have successfully renoved all invisible traces
of blood fromhis skin during the tine between the nurders and the
[um nol test. He admtted that he did not know whether it was nore
difficult to renmove invisible traces of blood fromhuman skin than
fromot her surfaces, because he had no training or experience using
[ um nol on skin.

The trial court denied the notion for new trial.
Gonzal es raised the issue in his state habeas application. The
state court recommended that relief be denied, stating that there
was no necessity for a fact finding hearing as there was anple
evidence in the record for the court to rule on the relief sought,
and that this claim was fully litigated in the hearing on
Gonzales’s notion for a new trial. The Texas Court of Crim nal
Appeal s accepted that recommendati on.

The federal district court held that the prosecutor had
an obligation to reveal the negative test result even though

13



defense counsel had access to the prosecutor’'s entire file,
i ncluding Lanbert’s report, and even though Gonzal es was present
when the test was conducted and the results were imediately
obvious to him The district court concluded, however, that the
negative test result was not material because there is no
reasonable probability that it would have changed the jury’s
finding that Gonzal es caused the death of both victins.* The court
observed that Gonzal es could have worn clothes that concealed his
skin and could have disposed of any bloody clothing prior to
entering his hone. Thus, evidence that there was no bl ood on his
skin sixteen or eighteen hours after the nurders did not negate
evidence that inplicated him The court was not persuaded by
Gonzal es’ s argunent that the bl oody hand-print found on the kitchen
wall near Ms. Aguirre’ s body proved that the perpetrator did not
wear gl oves when commtting the crinme. The court noted that the
hand- print was not used as evidence agai nst Gonzal es al though it
coul d have bel onged to the perpetrator; the hand-print could al so
have been that of the victimor of a second assailant. The court
stated further that, after having reviewed a vi deotape of the crine
scene, introduced into evidence at the guilt-innocence phase of

trial, the court was convinced that the blood was surprisingly

4 Gonzal es argues that the district court applied a too-stringent
materiality standard in holding that the evidence “would not have changed” the
jury's verdict. The issue at this stage, however, is not whether the federal
district court applied the wong standard, but whet her the state court’s deci sion
was an unreasonabl e application of federal |aw. Based on our conclusion that the
test result was not conceal ed from CGonzal es’s defense, we need not reach the
qguestion of materiality under Brady.
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i sol ated and not the bl oody scene Gonzal es described in support of
his Brady claim

The state court’s decision to deny relief is not
unr easonabl e, even when considered in the |ight of new evidence
presented at the federal evidentiary hearing,® as the test result
was not conceal ed. Gonzales was present during the test and saw
the result. Even assumng that he did not understand the
inplications of the test, his attorneys had access to an open file
that contained Lanbert’s report describing the test result as
“inconclusive.” Al though defense counsel chose not to investigate
further because of Lanbert’s conclusion, they acknow edged that
“inconclusive” could cut either way. Had counsel asked Gonzal es
what had happened during the test, his response would have al erted
counsel to the possibility that the evidence could be excul patory.
In short, defense counsel knew of information that would have
enabled them to discover the actual test result if they had
questioned Gonzales or the police officers who adm nistered the
test.

2. Ineffective Assistance: Teardrop Tattoos

5 At the hearing, Conzales presented the testinony of a forensics
expert who perforned an experinent to denonstrate the unlikelihood of a negative
[ um nol test on a person who had just conmitted a bl oody crine. This experinment
did not duplicate the conditions of the crime and the test conducted on Gonzal es.
The expert coated his left hand with blood, let it sit for an hour while playing
a conputer gane, took a shower to renove the blood, and then a few hours |ater
applied luminol. In contrast, Gonzal es had at | east sixteen hours to renove any
bl ood fromhis skin. The expert’'s test did not prove that blood could not be
removed under the circunstances of this case, and the expert testified that he
had never seen any reference to |uminol on human skin.
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Gonzal es’ s principal ineffective assistance claimis that
the state court unreasonably applied federal |aw when it deci ded
that trial counsel were not ineffective although they failed to
refute Detective Robertson’s testinony about Gonzales’s teardrop
tatt oos.

When CGonzal es was arrested two weeks after the offense,
he had two teardrops tattooed on his face. At trial, Detective
Robertson testified that teardrops tattooed on a gang nenber’s face
represent the nunber of people that the individual has killed.
Defense counsel objected on the ground that Robertson was
unqualified to give an expert opinion on the subject. After
Robertson described his gang-related training, the trial court
overruled the objection and admtted the testinony. Def ense
counsel did not cross-exam ne Robertson about the tattoos, and did
not present expert testinony about the possible neaning of the
tattoos at the guilt phase of trial. In closing argunent, the
prosecutor characterized the tattoos as an adm ssion of the nurders
of two peopl e:

Sone of the days that you were here, you saw ne wearing
a Shriner pin. | ama Shriner. | amproud of that, and
| wear that synbol proudly. WIlIl, gangsters in their own
way have their synbols and they wear them proudly. Two
t ear dr ops. What does that nean? That neans he has

killed two people. And the synbol is there for those of
his kind to see and appreciate. He doesn’'t try to hide

it. It is as nuch as |eaping out and saying to you, “I
didit, but they will never prove it.”
On direct appeal, Gonzales argued that Robertson’s

testi nony about the two teardrop tattoos was offered to prove that
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he had commtted two extraneous murders, and that his counsel

rendered ineffective assistance by failing to object to the
testinony on that ground. The Texas Court of Crimnal Appeals
di sagreed, stating that, from the context of the testinony,
Robertson seened to be presenting evidence that Gonzal es commtted
the nmurders of M. and Ms. Aguirre. The court concluded that,
because the testinony was not extraneous offense evidence, trial
counsel did not render ineffective assistance by failing to object
to it as such.®

In his state habeas application, Gonzales raised three
clains with respect to Robertson’s testinony about the teardrop
tattoos: (1) the prosecution violated Brady by failing to reveal
that teardrop tattoos on the face of a gang nenber have many
possi bl e nmeani ngs, as opposed to the false testinony at trial that
they nmean that the person bearing such marks nurdered soneone
(2) the prosecution allowed Detective Robertson to present false
testinony concerning the teardrop tattoos; and (3) trial counsel
rendered ineffective assistance by failing to investigate
(including by consulting with a gang expert or Gonzales) the

meani ng of the teardrop tattoos and failing to use the fact that

6 In a nmotion for rehearing, Gonzales reiterated that Robertson’s
testinony about the teardrop tattoos was related to an extraneous offense. He
asserted that the Court of Criminal Appeals ignored that Robertson referred to
“people” in relation to the tattoos but called the victinse by their nanes

el sewhere in his testinony. Gonzal es’s notion for rehearing concluded: “A
review of all the testinony of Robertson clearly shows that the evidence of
tattoos did not relate to the instant offense.” The Court of Crimnal Appeals

deni ed reheari ng.
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such tattoos can have many different neanings, and by failing to
object to Robertson’s testinony as evidence of an extraneous
of f ense.

In support of his state habeas application, Gonzales
presented three affidavits, all stating that teardrop tattoos have
mul tiple nmeanings. |In one, Gonzales hinself averred that

The tear drop tattoos on ny face did not nean that | had
killed two people.

Gonzal es al so presented the affidavit of a private investigator,
who related a hearsay conversation with a gang expert about what
meani ng the tattoos can have and was told that they have “many
meani ngs.” Finally, a probation officer averred that the neaning
of the tattoos “varies from gang to gang,” and is nost comonly
associated with violence. Only the third affidavit elicited even
arguably adm ssi ble evidence. The state habeas court denied
relief, stating that the ineffective assistance claim had been
treated on direct appeal.

In his federal habeas petition, Gonzal es asserted for the

first tine that because the tattoos were the only evidence that he

mur dered both of the Aguirres, trial counsel rendered ineffective
assistance by failing to rebut Robertson’s opinion about the
meani ng of the tattoos. Gonzales argued further that trial counsel
could have nullified Robertson’s opinion with the testinony of a
street gang expert and that the prosecution know ngly allowed

Detective Robertson to give the jury the fal se inpression that his
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teardrop tattoos neant that he had killed any two peopl e, including
t he Agui rres, when Robertson knew that such tattoos can signify the
killing of a nenber of a rival gang.

At the federal evidentiary hearing, Robertson testified
that, before trial, he did not talk to Gonzal es’ s counsel about the
teardrop tattoos. He testified that, if they had asked hi m about
the tattoos, he woul d have researched the topic nore thoroughly and
woul d have discovered that the tattoos had alternative, innocent
meani ngs. O ficer McCann, the (Qdessa police departnent’s gang
expert, testified that he would have told counsel, had they
interviewed him that teardrop tattoos have nmany neanings,
i ncludi ng nourning for a dead or inprisoned gang nenber, or prior
i ncarceration. Finally, a gang expert testified that teardrop
tattoos relating to killings commtted by the wearer usually have
a different appearance and l|ocation than the ones on Gonzales’s
face. He opined that Gonzales’s tattoos are the “nourning” type
and that Robertson’s trial testinony was m sl eadi ng.

The State offers two theories why the evidence presented
at the federal evidentiary hearing should not be considered.
First, the State contends, albeit in a footnote, that Gonzal es was
not entitled to any federal evidentiary hearing, as he “failed to
develop the factual basis” of his teardrop tattoo claim wth
adm ssi bl e evidence in state court. The State correctly relies on
AEDPA for its formulation of the narrow grounds on which federa

courts can conduct evidentiary hearings on habeas petitions from

19



state convictions. See 28 U S.C. 8§ 2254(e)(2) (permtting a
federal evidentiary hearing if the defendant “has failed to devel op
the factual basis of a claimin State court proceedings” only if
the federal claimrelies on a new rule of constitutional |aw, a
new y di scovered factual predicate, or actual innocence supported

by clear and convincing evidence). But see GQuidry v. Dretke, 397

F.3d 306, 323 (5th Cr. 2005) and opi ni on on deni al of rehearing en
banc. Second, the State argues that this evidence i s “unexhaust ed”
because it was not offered in state court. It is true that “[e]ven
if the petitioner raises precisely the sane legal clains in state
and federal proceedings, reliance in the two proceedings upon
different factual grounds that ‘fundanentally’ alter the |ega

claimw ||l foreclose a conclusion that the claimis exhausted.” 2
RANDY HERTZ & JAMES S. LIEBMAN, FEDERAL HABEAS CORPUS PRACTI CE AND PROCEDURE

8§ 23.3c, at 1087 (2005); see G ahamv. Johnson, 94 F.3d 958, 968

(5th Gr. 1996). Here, it is not clear that Gonzal es has presented
“material additional evidentiary support that was not presented to
the state court.” Gaham 94 F.3d at 968. |Instead, the testinony
offered in the federal hearing sinply reinforces his state court
af fi davits. In any event, we need not discuss these powerful
procedural contentions further, because even if the evidence
presented at the federal wevidentiary hearing is considered,
Gonzales has not proved that the state courts unreasonably
determ ned his ineffectiveness claim

Wiile the district court found Gonzales’s attorneys
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deficient, it al so concluded that Gonzal es was not prejudi ced under
Strickland because, considering all of the evidence against him
the tattoos were not critical to his conviction for both nurders.
The district court reasoned that the tattoos’ significance
concerning the nurders was open to interpretation, even absent
objection, and that the tattoos were not definitive like the
fingerprint and ballistic evidence that inplicated Gonzales in both
murders.’” It therefore concluded that there is not a reasonable
probability that the result would have changed wth expert
testinony or argunent challenging the neaning of the tattoos and
when Gonzal es acquired them

Gonzal es contends that Robertson’s testinony that the two
teardrops neant he had killed two people was extrenely danmagi ng
because it was the only physical evidence that he personally killed
both victins.® He asserts that even if his counsel chose not to

di spute the neaning of the tattoos, they coul d have argued that the

7 Gonzal es asserts that the district court may have confused the facts
of this case with another case, because the murder weapon was a knife, no
fingerprint evidence was recovered fromthe scene, and there has never been any
fingerprint or ballistic evidence inplicating him in both nurders. It is
Gonzal es who errs. One of Gonzales’'s fingerprints was found on the back of the
stereo stolen fromthe victins’ hone. Also, ballistics testing indicated that
sone enpty shell casings found in a box at his honme had been fired fromthe
victins' .22 caliber gun that al so was stolen fromtheir hone on the night of the
nmurders. Accordingly, the district court was not confused when it referred to
ballistic and fingerprint evidence in this case.

8 This argunent is contrary to his state court contention that the
teardrops were evidence of extraneous nmnurders, and thus could be said to
represent an unexhausted or procedurally defaulted claim The State does not so
contend, however, and it seens reasonable that the inplications of the tattoos
nmay be considered irrespective whether they pertained to the Aguirres’ nurder
as the state courts found, or to extraneous nurders.
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tattoos were irrel evant because the State failed to prove that he
acquired them after the Aguirres were nurdered.

Gonzal es al so urges that the detective's interpretation
of the tattoos was highly significant in the context of the whole
trial. The prosecution enphasized in closing argunent that
Gonzales had two tattoos; the prosecutor obviously regarded the
testinony as inportant to proving that Gonzales killed two peopl e.
Def ense counsel did not object to Robertson’s testinony, did not
present any alternative theory as to the tattoos’ neani ng during
the qguilt phase of trial, and never nentioned the tattoos in
cl osing argunent, despite the fact that the prosecutor referred to
them as a silent confession to nmurdering the two victins. The
jurors were not infornmed that the neaning of the tattoos was open
to interpretation—they had only heard Detective Robertson’s
testinony that they neant that Gonzales had killed two people
Finally, although the State never proved when the tattoos were
obt ai ned, the defense never pointed that fact out to the jury
during the guilt phase.

Despite Gonzal es’ s conprehensive argunent, we, |like the
district court, conclude that Gonzales was not prejudiced by his
trial counsel’s failure to refute Robertson’s testinony regarding
the nmeaning of the tattoos. That testinmony is subject to
interpretation, as evidenced by the fact that Gonzal es hinself
argued in state court that the testinony related to extraneous
of fenses, and not to the charged nurders of M. and Ms. Aguirre.
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The | ack of evidence concerning whet her Gonzal es got the tattoos
before or after the nmurders woul d have been obvious to the jury.
Most i nportant, however, is that Gonzales’s expert in the federal
habeas proceedings could not rule out the possibility that the
nunber of teardrops represented the nunber of people Gonzal es had
killed. 1f counsel had presented such expert testinony at trial,
the prosecution would still have countered that Gonzales’'s two
tattoos neant that he had killed two people. At best, defense
attorneys could have argued that teardrop tattoos have multiple
meani ngs, one of which is inculpatory to Gonzal es.

Further, expert testinony about the tattoos would not
change the fact that Gonzal es confessed to Keniner, nor would it
refute the other substantial circunstantial evidence that he
commtted both nurders. The evidence presented at trial easily
lends itself to the inference that Gonzal es stabbed M. Aguirre,
who was easily overcone, and then noved on to nurder Ms. Aguirre,
who fought back valiantly. Gonzales alone sold and profited from
the Aguirres’ possessions. “[Alny arguable weakening of the
State’s [teardrop tattoo] evidence resulting from testinony
questioning [the neaning of the tattoos] nmust be viewed in |ight of
the totality of the evidence the State produced at trial.” Leal v.
Dretke, 428 F.3d 543, 549 (5th Cr. 2005).

G ven the strength of the evidence against Gonzales, it
was not wunreasonable for the state courts to decide both that
Gonzal es could not show a reasonable probability of a different
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result and that counsel’s failure to investigate the tattoos, even
if deficient, did not underm ne confidence in the outcone of the
trial. W are mndful of the requirenent that we nust | ook

“through the prismof AEDPA deference.” Ward v. Dretke, 420 F.3d

479, 499 (5th Cr. 2005). As noted in Ward: “Wiile we may take

issue with the correctness of this determ nation, we cannot say

that it constitutes an objectively unreasonable application of
federal law to the facts of this case. “[We nust always keep in
mnd that the statutory term ‘unreasonable’ requires a very high

deference to state court decisions.” Neal v. Puckett, 286 F.3d

230, 249 (5th CGr. 2002) (en banc) (Jolly, concurring); see also
id. at 246 (per curiam (“[Qur focus on the ‘unreasonable
application’ test under Section 2254(d) should be on the ultinmate
| egal conclusion that the state court reached and not on whet her
the state court considered and discussed every angle of the
evi dence. ”).
3. Ineffective Assistance: Gonzales’s Mther’s Testinony
Finally, we consider whether the state court unreasonably
applied federal |aw when it decided that trial counsel did not
render ineffective assistance by failing tinely to object to
Detective Robertson’s testinony that Gonzal es’s nother hid knives
from him because she was afraid that he was going to kill her and
his famly.

Det ecti ve Robertson testified on di rect exam nati on t hat,
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after Gonzales’s arrest, police found knives hidden under a couch

cushion in the house where Gonzales lived with his nother, wfe,

and child. The prosecutor asked who led the police to those
kni ves, and Robertson responded: “The crimnalistics team found
t hem M chael Gonzales’ nother told nme about them” The
prosecutor asked, “And why were they in there?” Robert son
responded: “Because she was afraid that he was going to kill her
and his famly.” After the jury heard this testinony, defense

counsel objected:

Excuse ne, your Honor, | was a little slowin getting on
my feet on that one. |It’'s obviously hearsay and it is a
rather extrenely wild accusation that this | ady harbored
this fear from her son. | object to that answer. |
object to the conclusion that this w tness has drawn.
There is no predicate for it. There is nothing involved
inthis case that woul d cause an i nvestigation to be nmade
of such an allegation and | think that this statenent was
made sinply for the purposes of showranship in front of
the jury.

Counsel asked the trial court to strike “the last remark” that
Robertson nmade and instruct the jury to disregard it. The trial
court granted the notion and instructed the jury not to consider
“the last remark” for any purpose.

On direct appeal, the Texas Court of Crimnal Appeals
characterized the testinony as “inproper.” It concluded, however,

that Gonzalez had not denonstrated prejudice under Strickland

because he had “set[] forth no argunent as to why the instruction
to disregard did not cure the error.” The state habeas court

denied relief on this claimon the ground that it was treated on
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di rect appeal.

Gonzal es argues that he has proved prejudice: counsel
should have done nore to prevent the jury from hearing this
damagi ng testinony or to protect Gonzales fromit by requesting a
mstrial. He contends that the jury was never told to disregard
the irrelevant fact that knives were found hidden under a cushion
in the honme he shared with his nother; and that the testinony the
jury was instructed to ignore was so inflamatory that no
reasonabl e juror coul d have been expected toignore it. He asserts
that the state court’s conclusion that the instruction to disregard
the testinony cured the error is unreasonable, in the Iight of the
enor nous prejudi ce caused by a hearsay accusation that a client’s
nmot her t hought hi m capable of nmurdering her and his fam|ly.

The federal district court stated that it was hard to
imagine that a juror could disregard testinony that Gonzales’s
not her hid her knives because she feared her son. Neverthel ess,
the district court concluded that the state court’s decision was
obj ectively reasonable and denied relief. W agree. Gonzales has
not denonstrated that the state court unreasonably concl uded that
the trial court’s instruction to disregard that testinony was
adequate to cure any error, or that the state court unreasonably

applied Strickland when it decided that counsel did not render

i neffective assistance by failing to request a mstrial.

I'11. CONCLUSI ON
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The state courts did not unreasonably apply Strickl and

and Brady. The judgnent of the district court denying Gonzal es’s
petition for federal habeas relief on these conviction-rel ated
issues is, therefore,

AFFI RVED.
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