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Adel fo Duarte-Juarez ©pleaded guilty to knowngly and
unlawfully being found present in the United States after
deportation, in violation of 8 U S C § 1326. The presentence
report calculated his base offense |evel as eight, pursuant to
US S G § 2L1. 2(a). Si xteen levels were added, pursuant to
USSG 2L1.2(b)(1)(A), because of a prior conviction for
harboring an illegal alien. Duarte-Juarez objected to the sixteen-
| evel enhancenent on the ground that harboring an alien within the
United States is not equivalent to alien-snuggling for profit, as

defined under U S.S.G 8 2L1.2(b)(1)(A (Nov. 1, 2002). The



district court overruled Duarte-Juarez’s objection and sentenced
himto 41 nonths inprisonnent, at the bottom of the Quidelines
range.

On di rect appeal , Duart e-Juarez chal | enged t he
constitutionality of the statute of conviction, and argued that his
prior conviction for harboring illegal aliens was not an alien-
smuggl i ng of fense under 8§ 2L1.2(b)(1)(A). This court affirned the
conviction and sentence on direct appeal, holding that United

States v. Solis-Canpozano, 312 F. 3d 164 (5th G r. 2002), foreclosed

Duarte-Juarez’s argunent that his prior conviction for harboring

illegal aliens was not an alien-snmuggling offense. United States

v. Duarte-Juarez, 110 Fed. Appx. 461 (5th G r. 2004). The Suprene

Court vacated and remanded for further consideration in the Iight

of United States v. Booker, 125 S. Ct. 738 (2005). Gaona-Tovar v.

United States, 125 S. . 1612 (2005). W requested and received

suppl enental letter briefs addressing the inpact of Booker.
In his supplenental brief, Duarte-Juarez argues that the
district court’s application of mandatory sentenci ng gui del i nes was

reversible error.” Duarte-Juarez acknow edges that he did not

“To preserve the issue for further review in the Suprene
Court, Duarte-Juarez contends that the standard of revi ew shoul d be
de novo because he objected to the district court’s application of
t he sentenci ng enhancenent for havi ng been previously convicted of
an aggravated fel ony on the ground that his previous conviction for
alien harboring did not anbunt to alien snmuggling for profit. He
recogni zes that this contention is foreclosed by this court’s
precedent. See United States v. Pennell, 409 F.3d 240 (5th Gr.
2005); and United States v. Akpan, 407 F.3d 360 (5th Cr. 2005).
He also preserves for further review in the Suprene Court the
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rai se a Booker issue in the district court or on direct appeal, but
instead did so for the first time in his petition for wit of
certiorari. This court has held that, in the absence of
extraordinary circunstances, the court will not consider Booker -
related argunents raised for the first time in a petition for a

wit of certiorari. United States v. Taylor, 409 F.3d 675, 676

(5th Gir. 2005).

Because Duarte-Juarez did not raise his Booker-related
argunents in the district court, we would have reviewed them for
plain error had he raised themfor the first tinme on direct appeal.

United States v. Mares, 402 F. 3d 511, 520 (5th Gr.), cert. denied,

126 S. . 43 (2005). Under the plain-error standard, we nay
correct an error in Duarte-Juarez’'s sentence only if he
denonstrates that “there is (1) error (2) that is plain, and (3)
that affects substantial rights. |If all three conditions are net
an appellate court may then exercise its discretion to notice a
forfeited error but only if (4) the error seriously affects the
fairness, integrity, or public reputation of judicial proceedings.”
Id. (internal citations and quotation marks omtted). The first
two prongs are satisfied here because Duarte-Juarez was sentenced

under guidelines believed by the district court to be nmandatory.

follow ng additional argunents that are also foreclosed by our
precedent: (1) that de novo review should apply because it would
have been futile to have objected to the district court’s
application of mandatory sentencing gui delines under the case |aw
ineffect at the time of his sentencing; and (2) that Booker error
is structural, or presunptively prejudicial.
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To satisfy the third prong of the plain-error test, Duarte-
Juarez nmust show, “wth a probability sufficient to underm ne
confidence in the outcone, that if the judge had sentenced him
under an advi sory sentenci ng regi ne rat her than a nandat ory one, he

woul d have received a | esser sentence.” United States v. Infante,

404 F.3d 376, 394-95 (5th G r. 2005). Duarte-Juarez argues that
the district court’s inposition of a sentence at the bottomof the
guidelines range, and its clear displeasure with this court’s
precedent holding that harboring aliens within the United States
warrants the same sixteen-level increase to the offense |evel as
alien-smuggling for profit, indicate that there is a reasonable
probability that the district court would have inposed a | esser
sentence if not constrained by mandatory sentenci ng gui deli nes.
The district court’s inposition of a sentence at the bottom of
the guidelines range, alone, does not indicate that there is a
reasonabl e probability that the court would have inposed a | esser

sentence under advisory sentencing guidelines. See United States

v. Bringier, 405 F.3d 310, 317-18 & n.4 (5th Gr.) (sentencing

judge’ s acknow edgnent that sentence was “harsh” and fact that
sent enci ng j udge i nposed m ni numsent ence under gui del i ne range are
not an “indication that the judge woul d have reached a different

concl usi on under an advi sory schene”), cert. denied, 126 S.Ct. 264

(2005) . However, a mnimum sentence is “highly probative, when
taken together with relevant statenents by the sentencing judge
i ndi cating di sagreenent with the sentence i nposed, that the Booker
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error did affect the defendant’s substantial rights.” United

States v. Rodriguez-CGutierrez, 428 F.3d 201, 204 (5th G r. 2005).

Duarte-Juarez points to the following colloquy at the
sentencing hearing in support of his contention that the district
court expressed “clear displeasure” with this court’s precedent:

[ THE COURT] : I have also done sone
research on this case, and | am afraid the
news, once again, is not good for the
defendant. Although the Fifth Grcuit has not
directly addressed this issue, | think the
clearer inport of the decision in U S vs.
Sol i s-Canpozano ... and an earlier decisionin
US vs. Mn[j]aras-Castaneda ... are that
har boring does qualify for the 16-1evel bunp.

| personally found persuasive Judge
Pol[itz]’s dissent in the Mon[j]aras-Castaneda
[sic] case, but it didn't persuade anybody
el se, though

If you have any authority you want to
argue with ne about, |I’'m happy to listen to
it.

[ DEFENSE COUNSEL] : Only the fact in
Solis vs. Canpozano, Your Honor, we woul d just
like to point out to the Court that that case
dealt with transporting.

[ THE COURT]: No. No, |'m saying the
Fifth Crcuit has not dealt with this issue.

[ DEFENSE COUNSEL]: R ght exactly.

[ THE COURT]: And if you want to take it
up on appeal, | think you are well w thin your
rights. But right now the inport of the
deci sions that are on the books, which suggest
that | would be in error if I yielded to your
obj ecti ons. So | do overrule that. I
certainly understand why it was nade.



In the case referred to by the district court, United States

v. ©Monj aras-Castaneda, 190 F.3d 326 (5th Cr. 1999), this court

upheld the inposition of a 16-1evel enhancenent under U S. S. G 8§
2L1.2(b) (1) (A, hol di ng t hat a convi ction for illegal
transportation of aliens was an “offense relating to alien
smuggl i ng” and therefore an aggravated fel ony for purposes of that
CGuideline section. |d. at 331. Judge Politz dissented, asserting
that “Congress neant to require a border-crossing elenent when it
aut hori zed an aggravated fel ony en[ hance] nent for crines ‘rel ating
to alien snmuggling’”. 1d. at 333 (Politz, J., dissenting).
Arguably, these remarks by the district court, expressing
di sagreenent with this court’s precedent, indicate that thereis a
reasonabl e probability that the district court would have i nposed
a |lesser sentence if it had known that the Guidelines were nerely
advi sory, and thus are adequate to denonstrate that Duarte-Juarez’s
substantial rights were affected under the third prong of the plain

error test. Cf. United States v. Longbine, 150 Fed. Appx. 353, 355

(5th CGr. 2005) (defendant failed to carry burden of denonstrating
that his sentence |ikely would have been different under advisory
gui delines where district court’s comments at sentencing hearing
suggested that district court was concerned about fairness of using
guideline to calculate offense |level, but district court did not
i ndi cate that using that guideline section would be unfair or that
it would have i nposed a | ower sentence under an advi sory gui deline

schene); United States v. Rodriguez-CGutierrez, 428 F.3d at 204
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(district court’s expression of disagreenent with immgration |aw
insufficient to establish that Booker error affected defendant’s
substantial rights).

Even assum ng that the district court’s remarks at sentencing
woul d satisfy the third prong of the plain error test, they are not
sufficient to satisfy “the even nore exacting test required to show
the presence of extraordinary circunstances, which requires
appellant to show a ‘possibility of injustice so grave as to

warrant disregard of usual procedural rules.”” United States v.

Hi ckman, Fed. Appx. ___, 2005 W 3106379 (5th Gir. 2005)

(quoting McCGee v. Estelle, 722 F.2d 1206, 1213 (5th Cr. 1984)).

Duarte-Juarez argues that, in the alternative, we should
pretermt the Booker issue and remand on the ground that the

Suprene Court’s decision in Shepard v. United States, 125 S. Ct.

1254 (2005), establishes that the district court msapplied the
Cui del i nes by applying a 16-1evel enhancenent pursuant to U. S. S. G
8§ 2L1.2(b)(1)(A)(vii) for a prior conviction for harboring an
illegal alien, because the Governnent presented no evidence to
support the district court’s finding that the alien-harboring
conviction net the definition of alien-snuggling for profit.
However, the Suprene Court remanded this case specifically for
further consideration in the light of Booker. Wen a case is
remanded fromthe Supreme Court with specific instructions, this
court nmust confineits reviewto the limtations established by the

Suprene Court’s remand order. See Gadsky v. United States, 376
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F.2d 993, 996 (5th Gr. 1967) (“Except that which we are nandated
to review, our previous rulings are the |law of the case and w |

not now be reconsidered.”); United States v. Lee Il, 358 F.3d 315,

321 (5th Cr. 2004) ("“Absent exceptional circunstances, the nandate
rul e conpels conpliance on remand with the dictates of a superior
court and forecloses relitigation of issues expressly or inpliedly
decided by the appellate court.”). Duarte-Juarez’ s argunents
regardi ng the m sapplication of the guidelines are beyond t he scope
of the Suprene Court’s remand and we will not consider them

For the foregoing reasons, we conclude that nothing in the
Suprene Court’s Booker decision requires us to change our prior
affirmance in this case. W therefore reinstate our judgnment
affirmng Duarte-Juarez’ s conviction and sentence.

JUDGVENT REI NSTATED.



