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Before SMITH, GARzZA, and PICKERING, (“TADA”) and some of its members appeal,*
Circuit Judges. pursuant to FED. R. Civ. P. 23(f), the condi-
tional certification of a plaintiff class of mil-

JERRY E. SMITH, Circuit Judge:

TheTexasAutomobile DealersAssociation ! Defendants submitted three briefsSSone from

TADA and two from individual dedlers. Because
they contain similar arguments, we refer to them
collectively.



lions of consumers who have purchased a car
in Texas since 1994. Because the proposed
class does not meet the requirements of FeD.
R. Civ. P. 23(b)(3), we reverse the certifica
tion and remand.

l.

EffectiveJanuary 1, 1994, Texasalteredthe
manner in which it calculated and assessed the
Vehicle Inventory Tax (“VIT”) imposed on
automobile dealers. Before the alteration, the
tax was just another overhead expense to be
absorbed as part of the sdlesprice. Asaresult
of theamendments, the state began calculating
the VIT as a percentage of the sales price of
each car sold.

Based ontherecommendationsof the Com-
missioner of the Office of Consumer Credit
and of the Texas Comptroller of Public
Accounts, and on a statement from a sponsor
of the legidation, the TADA advisedf its
membersto itemizethe VIT asaseparateitem
on each sales contract and to charge it in ad-
dition to the regular “sales’ or “cash” price.
Although dealerships could pursue the previ-
ous approach of including the VIT as an un-
disclosed part of the listed sales price, alarge
number of dealerships followed the TADA
protocol and listed the VI T2 separately.

2 The TADA did not require its members to
follow this plan. It did, however, distribute stan-
dardized forms and did conduct numerous “ educa-
tional sessions’ to promote this particular ap-
proach. Not surprisingly, the two sides view the
educational program and its recommendations
through different lenses.

3 Some dealerships used different terms for the
separate charge, including, inter alia, “ad valorem
tax,” “personal property tax fee,” and“VIT.” For
the sake of convenience, we refer to this extra fee

(continued...)

Alleging violations of section 4 of the
Clayton Act* and section 1 of the Sherman
Act,® plaintiffssued the TADA and most deal-
erships® that adopted the TADA plan. Spe-
cificaly, plaintiffs alege that, by uniformly
imposingtheVIT asalineitem, defendantsare
engaged in horizontal price-fixing, conspired
to create a horizontal price-fixing regime, and
have been unjustly enriched.

Plaintiffs moved to certify plaintiff and de-
fendant classes based on FeD. R. Civ. P. 23-
(b)(2) and (3),® proposing aclass consisting of

3(....continued)
asthe VIT.

415 U.S.C. § 15 (stating that “any person who
shall be injured in his business or property by rea-
son of anything forbidden intheantitrust laws may
sue therefor|,] without respect to the amount in
controversy, and shall recover threefold the dam-
ages by him sustained, and the cost of suit, in-
cluding areasonable attorney’s fee").

> 15U.S.C. §1 (“Every contract, combination
intheform of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several
States, or with foreign nations, is hereby declared
to beillega.”).

6 Plaintiffs sued those deal erships that belonged
tothe TADA and charged aVIT. Plaintiffsallege
the presence of “approximately 600 defendant
Dealers” The district court provided a larger
figure, stating that “the court does have some
concerns over the manageability of a suit against
over athousand defendants.”

" Rule 23(b)(2) alows for injunctive relief
where “the party opposing the class has acted or
refused to act on grounds generally applicable to
the clasy.]” The district court denied the rule
23(b)(2) motioninoneparagraph, and plaintiffsdo

(continued...)



al persons and entities who purchased a
new or used motor vehiclein Texas during
the period of January 1, 1994 through the
date of class certification herein, from a
motor vehicledealership whichwasamem-

ber of the [TADA] at the date of sale, and
who werecharged a‘ vehicleinventory tax,’

‘inventory tax,” ‘Texas vehicle inventory
tax,” ‘ad valorem tax,” * personal property
tax fee, ‘P/P tax fee,” ‘VIT, or similarly
identified  fee or charge’ as an addition to
the sales price or cash price of the vehicle .

As the district court noted, “Potentially, mil-
lions of consumers are included in the pro-
posed class.”

Although declining to certify a defendant
class’ the court conditionally certified the
proposed plaintiff class, finding that common
issuesSSincluding the common presence of the
VIT in al sales contractsSSpredominate over

’(...continued)
not challenge that order.

8 |f the four requirements of rule 23(a) are met,
a court may certify a class pursuant to rule 23-
(b)(3) if it “finds that the questions of law or fact
common to the members of the class predominate
over any questions affecting only individual mem-
bers, and that a class action is superior to other
available methods for the fair and efficient adjudi-
cation of the controversy.” Rule 23(b)(3) dsoin-
cludes a non-exclusive list of four “matters per-
tinent to the findings’ of superiority and numer-
osity.

° With respect to the defendant class, the court
concluded that “each Defendant has the absolute
right to individualy defend itself by presenting di-
rect evidence of noninvolvement in any aleged

conspiracy.”

individual issues'™ and opining that, despitethe
court’s “concerns over the manageability of a
suit against over athousand defendantd[,] this
class action is the superior method for ad-

judicating this controversy.”

.

The district court erroneously certified the
plaintiff class. Facts necessary to sustain a
possible horizontal price-fixing injury do not
predominate. Additionaly, the district court
did not conduct sufficient inquiry into the man-
agement of this complex, multiparty action.

“We review the certification of a class for
abuse of discretion.” O’ Sullivan v. Country-
wide Home Loans, Inc., 319 F.3d 732, 737
(5th Cir. 2003). To make a determination on
class certification, a district court must con-
duct an intense factual investigation. “There
are no ‘hard and fast rules . . . regarding the
suitability of a particular type of antitrust case
for class action treatment.” Rather, ‘the
unique facts of each case will generally be the
determining factor governing certification.’”
Bell Atl. Corp. v. AT&T Corp., 339 F.3d 294,
301 (5th Cir. 2003) (quoting Alabamav. Blue
Bird Body Co., 573 F.2d 309, 316 (5th Cir.
1978)).

Although we review the certification deci-
sion using a deferential standard, “[a] district
court must conduct a rigorous anayss of the
rule 23 prerequisites before certifying aclass.”
Castano v. Am. Tobacco Co., 84 F.3d 734,
740 (5th Cir. 1996). Additionaly, the district
court’ s** decisonmust be exercised withinthe
framework of Rule 23."” McManus v. Fleet-

10 As part of its analysis, the district court ap-
plied the parol evidence rule to exclude possible
evidence regarding negotiations over those saes
contracts.



wood Enters., 320 F.3d 545, 548 (5th Cir.
2003) (quoting Castano, 84 F.3d at 740). We
review adistrict court’ s conclusions of law de
novo.*

“The party seeking certification bears the
burden of demonstrating that the requirements
of rule 23 have been met.”*> Such require-
ments include both the four factors of rule
23(a)SSnumerosity, commonality, typicdity,
and adequacySSand the two requirements of
rule 23(b)(3). Because defendantsdo not con-
test the plaintiffs satisfaction of therule 23(a)
requirements, we address only whether they
satisfied rule 23(b)(3).

“Rule 23(b)(3) demands of a party seeking
class certification . . . the burden of demon-
strating (1) that questionscommonto the class
memberspredominateover questionsaffecting
only individua members and (2) that class
resolution issuperior to aternative methods of
adjudication of the controversy.” Bell Atl.,
339 F.3d at 297. Although suchlanguage may
resemble the words of rule 23(a), “[t]he pre-
dominance and superiority requirements are
‘far moredemanding’ thanis[R]ule23(a)(2)’'s
commonality requirement.”** Despite the fact
that thedistrict court granted certification only

1O Qaullivan, 319 F.3d at 737 (“ Because, how-
ever, acourt abusesitsdiscretionwhenit makesan
error of law, we apply a de novo standard of
review to such errors.”).

21d. at 737-38 (citing Allison v. Citgo Pe-
troleum Corp., 151 F.3d 402, 408 (5th Cir.
1998)). See also Castano, 84 F.3d at 740 (“The
party seeking certification bears the burden of
proof.”).

B O'saullivan, 319 F.3d at 738 (quoting Am-
chem Prods. v. Windsor, 521 U.S. 591, 624
(1997)).

conditionally, “it does not follow that the
rule’ srequirementsarelessened whentheclass
is conditional.”** Castano, 84 F.3d at 741.

1.
A.

In evauating the predominance require-
ment, we take care to inquire into the sub-
stance and structure of the underlying claims
without passing judgment ontheir merits. “Al-
though ‘the strength of a plaintiff's clam
should not affect thecertificationdecision,’ the
district court must look beyond the pleadings
to ‘understand the claims, defenses, relevant
facts, and applicable substantive law in order
to make a meaningful determination of the
certification issues.’”

Despite the fact that such an inquiry “does
not resolve the case on its merits,” it helps
“prevent[] the class from degenerating into a
series of individud trials” O’ Sullivan, 319
F.3d at 738. Making ameaningful determina-
tion of the certification issues “entails iden-
tifying the substantive issues that will control
the outcome, ng which issues will pre-
dominate, and then determining whether the
issues are common to the class.” |d.

Plaintiffsassert three separate claims,*® but

14 Castano, 84 F.3d at 741.

15 McManus, 320 F.3d at 548 (quoting Cas-
tano, 84 F.3d at 744).

®Theplaintiffsoriginally alleged threedifferent
counts, two of whichSSthe horizontal price fixing
and conspiracy to fix pricesSSfocus onthe Clayton
Act. The third charges unjust enrichment.
Although plaintiffs apparently did not request
certification on the unjust enrichment count, the
district court recognized all three actions and
(continued...)



we need consider only whether they have de-
fined a class whose members suffered an an-
titrust injury. One common factor linksall as-
pects of the suitSSnamey, payment of the
VIT. If the proposed class containstoo broad
a sample of consumers for something action-
ableunder the Clayton Act to predominate, the
conspiracy claimwill fail aswell.'” If themere
payment of aVIT does not adequately tie the
interests of the class members together for
purposes of any Clayton Act violations, the
classwill amilarly fail for any purported claim
of unjust enrichment.

B.

“Private antitrust liability under § 4 of the
Clayton Act requires the showing of (1) avi-
olation of the antitrust laws, (2) the fact of
damage, and (3) some indication of the
amount of damage.” Nicholsv. Mobile Bd. of
Realtors, Inc., 675 F.2d 671, 676 (Former 5th
Cir. 1982). Becausethisappea concernsonly
class certification questions, we address only
whether the facts and law necessary to sustain
ahorizontal price-fixing action predominatein
the proposed class.*®

“The requirement of the ‘fact of damage,’

18(....continued)
generaly certified the plaintiff class.

1 «“Under the rule of reason, the plaintiff must
establish two elements basic to an anticompetitive
conspiracy: (1) that the defendant engaged in some
form of joint action and (2) that this joint action
amounted to an unreasonabl e restraint of trade.”
Consol. Metal Prods., Inc. v. Am. PetroleumInst.,
846 F.2d 284, 293 (5th Cir. 1988) (emphasis
added).

18 Given the limited nature of the appeal, we
assume arguendo that the uniform addition and
itemization of the VIT violate the Clayton Act.

also called ‘impact,” means that the antitrust
violation must cause injury to the antitrust
plaintiff.” 1d. “[I]napricefixing case, impact
may be shown simply by proof of purchase at
a price higher than the competitive rate.” Id.
(citing BlueBird, 573 F.2d at 317). Although
it “isgenerdly true[that] ‘ antitrust price-fixing
cases are particularly suitable for class action
treatment,’” the proposed class till has to
meet the three aforementioned requirements.
Blue Bird, 573 F.2d at 322.7

Class members do not necessarily have to
demonstrateimpact throughindividuadizedevi-
dence. Instead, “by demonstrating, through
generalized proof, that the competitive [price]
for groups of or for individua class members
existed at least over arange, the highest point
of which was less than the [price] actually
paid[,]” a party may rely on more general
proof.?® Consequently, the basdline or “com-
petitive’ price determineswhether aparty may
use generalized proof to sustainaclamof hor-
izontal price fixing.#

¥ The Blue Bird pandl, 573 F.2d at 322, de-
scribed some of the requirements of a “classic”
price-fixing conspiracy: “[A]ll legal and factual
issuesrelating tothe conspiracy” should bear aun-
iform relationship “to al those allegedly harmed,”
and “the products involved [and] the purchasers
[should] be standardized.”

2 Nichols, 675 F.2d at 678 (citing Bogosian v.
Gulf Oil Corp., 561 F.2d 434, 455 (3d Cir. 1977)).

2L Bogosian (which is not binding on us but
whichisinformative) allowsfor generalized proof,
provided plaintiffs show “a nationwide con-
spiracy[,] theresult of which wastoincreaseprices
to a class of plaintiffs beyond the prices which
would obtain in a competitive regime[.]”
Bogosian, 561 F.2d at 455 (emphasis added).



The predominance of facts unrelated to the
price-fixing claim should not provide support
for certifying aclass. Otherwise, commonali-
ties based on irrelevant matters such as geo-
graphic location, sex of aparty, or date of pur-
chase might alow for class certification. We
must determine whether the mere payment of
a VITSSunaccompanied by any other evi-
denceSSprovidesenoughinformation suchthat
aparty may sustainaprice-fixing suit on behalf
of the entire class.

C.

By including in the plaintiff class every
purchaser who paid a VIT, plaintiffs grouped
consumerswithdivergent negotiating histories
and removed the predominant factors needed
to support this particular horizontal price-
fixing claim. By incorrectly applying the parol
evidence rule, the district court ignored evi-
dence that might have helped narrow the class
or even strengthen itsown decisionto certify.
Consequently, the proposed classfallsthe pre-
dominance requirement of rule 23(b)(3).

The plaintiff classpossessesessentially four
traits. The buyer must have (1) purchased the
vehicle in Texas (2) from a member of the
TADA (3) onor after January 1, 1994, and (4)
must have pad aVIT or “smilarly identified
‘fee or charge’ asan additionto the salesprice
or cash price of the vehiclg[.]” The key
component of theunderlying suit restswiththe
fourth element. Plaintiffsrepeatedly focus on
the sales contract to make the point that “[t]he
injury is the [VIT] charge itself . . .. Itis
undisputed that theVIT chargeisacomponent
of the ‘bottom line’ and influences and
impactswhat the consumer actually paysat the
end of every class transaction.”

Paintiffsassumethat the VIT representsan
additional charge that artificialy increases the

fina purchase price for every consumer inthe
class. Under plaintiffs theory, if the charge
did not exist, the consumer would pay that
much less, or at least some amount less.? The
court adopted these assumptions in its
analysis.

Such an assumption defies the realities of
the haggling that ensues in the American mar-
ket when one buys a vehicle. Although some
purchasers certainly negotiate a price that ex-
cludes taxes, titles, and fees, others negotiate
with an eye to the “bottom line.”* Bottom-
line purchasers base their negotiations on the
final purchase price, including every tax, fee,
and surcharge.

If a bottom-line purchaser negotiates for a
certain priceSSsay, $400 a monthSShe does
not pay more because of the presence of the
VIT. Even if the dealer does not reduce or
gliminate the VIT,? it reduces the pre-VIT
cash priceto drop thefind priceto the agreed-
upon amountSSin this example, $400 a
month.%

2 For example, consider a consumer who
agreed on afina price of $9,500 and who, as part
of that price, paidaVIT of $30. Under plaintiffs
theory, if the dealership had not itemized the VIT,
the consumer would have paid only $9,470.

2 The recordSSspecifically, the testimony and
depositions of auto dealersSSsupports defendants
contention that some individuals negotiate in a
bottom-line fashion.

2 Defendants introduced evidence that some
dealers did negotiate over the VIT. In any event,
theburdenison plaintiffsto establish the propriety
of the class. O’ Qullivan, 319 F.3d at 737-38.

% Defendants provide a helpful rea-life ex-
(continued...)



To determine whether a purchaser
negotiated in atop-line or bottom-linefashion,
acourt would haveto hear evidenceregarding
each purported class member and his
transaction. Such an individual examination
would destroy any aleged predominance
present in the proposed class. The offered
evidence planly shows that the class
members' individua negotiation stylesprevent
the plaintiffsfrom arguing that all members of
the class suffered an antitrust injury just by
paying aVIT.

D.

The district court resolved the need for in-
dividua inquiries by applying the parol
evidenceruleinappropriately. Under that rule,
termsin “awriting intended by the partiesasa
fina expression of their agreement . . . may be
not contradicted by evidence of any prior
agreement or of a contemporaneous oral
agreement but may be explaned or
supplemented .. . ..” TEX.BuUs.& Com. CoDE
ANN. § 2.202 (Vernon 1994).

The district court considered any evidence
regarding the parties' negotiationsto beviola
tive of the parol evidence rule and excluded it.
By s0 reasoning, thedistrict court focused ex-
clusvely on the express terms of the

2(...continued)

ample of abottom-line negotiation. After running
through a number of calculations, a purchaser end-
ed up with around number: $10,150.00. Togetto
that number, he had to beginwith arather irregular
“cash” price of $9408.65. Defendants argue that
“what plaintiffs want this Court to accept as an
irrefutable fact is that [the aforementioned
purchaser] negotiated with his dealer until they
agreed upon a price to the penny: $9408.65. That
particular negotiation then, after adding tax and
fees, just so happened to add up to the very round
number of $10,150.00.”

contractsSS* namely that [the dealerships] did
in fact charge, and each Plaintiff did in fact
pay, the VIT.”

Thedistrict court’ s application of the parol
evidenceruleisflawedinat least two respects.
Firgt, the rule does not apply to an antitrust
case in which no one disputes the validity and
terms of the contract. “Both the parol
evidence rule and the doctrine of integration
exis so that parties may rey on the
enforcement of agreementsthat have been re-
duced to writing.” Jack H. Brown & Co. v.
Toys “R’ Us, Inc., 906 F.2d 169, 176 (5th
Cir. 1990). In the typical case involving the
parol evidence rule, one party might try to
introduce evidence to challenge the validity of
acontract or the contract’ s terms.

Here, however, neither side disputes the
terms of the contracts, and neither argues
against the validity of the contracts. If acon-
tract listsa VIT at $42, defendants concede
that the buyer owes a $42 VIT payment as
part of the final purchase price. Rather,
defendants challenge the assumption that the
parties negotiated every contract in the same
top-down manner. Such a determination has
adirect impact on whether the VIT increased
thetotal amount paid and on whether the class
members may have suffered an aleged price
fixing injury.

Secondly, even if the parol evidence rule
wereto apply, the evidence defendantswish to

% The few antitrust cases that have even men-
tioned the parol evidence rule have done so in the
context of interpreting a settlement agreement aris-
ing out of an antitrust suit. See, e.qg., Ingram
Corp. v. J. Ray McDermott & Co., 698 F.2d 1295,
1321 (5th Cir. 1983) (applying the Louisiana parol
evidencerule).



offer does not contradi ct the terms of the re-
spective contracts; aswe have said, defendants
assume the vdidity of the contracts terms.
The proffered evidence, instead, addressesthe
negotiationsleading upto theterms’ inclusion.
The evidence will “explan . . . or
supplement[]” the terms, TEX. Bus. & Cowm.
CODEANN. 8§2.202, so that afact-finder might
understand whether the VIT caused an
antitrust injury.?’

By applying the parol evidencerule, thedis-
trict court made an incorrect assumption re-
garding the primary issue of the predominance
inquiry. Instead of worrying about the
presence of the VIT or the purported validity
of the contracts, the court should have
considered whether the VIT payments always
would represent an antitrust injury.

E.

Thus, thedistrict court abused itsdiscretion
by holding that plaintiffs offered a class in
whichcommonissues predominate. The court
erred by finding that the mere payment of a
VIT created an antitrust injury and in applying
the parol evidenceruleto exclude evidencere-
garding the negotiating styles of theindividua
purchasers.

V.
The district court abused its discretion by
finding that “this class action is the superior

27 Furthermore, even if the district court cor-
rectly excluded the detailed evidence regarding the
negotiation, plaintiffs could not possibly meet their
burden of showing antitrust injury, because, by ex-
cluding al evidence beyond the language of the
contract, the district court prevented the parties
from offering evidence of the baseline price.
Without somesort of basdlineor competitiveprice,
plaintiffs cannot show antitrust injury.

method for adjudicating this controversy” and
by not conducting any kind of analysis or
discussion regarding how it would administer
the trial.  Although rule 23(b)(3) lists four
factors®® to consider as part of the superiority
inquiry, and though more than one factor
might have some relevance, the fourth
considerationSS“thedifficultieslikely to been-
countered in the management of a class ac-
tion” SSaddressesthe most troubl esome aspect
of this certification.

In considering the superiority requirement,
adistrict court must possess* anunderstanding
of the relevant clams, defenses, facts, and
substantive law presented in the case.” Alli-
son, 151 F.3d at 419. A court must consider
“how atrial on the alleged causes of action
would betried.” Castano, 84 F.3d at 752.

The district court faled to indicate how it
would manage the gigantic plaintiff class and
the large number of defendants. Despite ad-
mitting that it had “some concerns over the
manageability of asuit against over athousand
defendants,” the court decided that the
conditional nature of the certification entitles
it to revoke certification if problems arise with
the classas defined. Of course, even with re-

2 The four factors are as follows:

(A) the interest of members of the classin in-
dividually controlling the prosecution or defense
of separate actions; (B) the extent and nature of
any litigation concerning the controversy
already commenced by or against members of
the class; (C) the desirability or undesirability
of concentrating the litigation of the claims in
the particular forum; (D) the difficulties likely
to be encountered in the management of a class
action.

FED. R. Civ. P. 23(b)(3).



spect to a conditional certification, the court
must meet the requirements of rule 23(b)(3).
“[Ilt does not follow that the rule's
requirements are lessened when the class is
conditional.” Castano, 84 F.3d at 741.

Assuming arguendo that the plaintiff class
contains sufficient members with cohesive in-
terests such that the mere payment of a VIT
may constitute horizontal pricefixing, the dis-
trict court failled to consider the complications
of theplaintiffs and defendants' presentations
a tria. For example, on the plaintiffs side,
the court must find jurors who do not belong
to the sgnificantly large plaintiff class and
must empanel ajury for alengthy tria.

By not certifying a large defendant class,
the district court also created an unaddressed
problem in balancing two competing interests.
First, as the court acknowledges, “each
Defendant has the absolute right to
individually defend itself by presenting direct
evidence of noninvolvement in any alleged
conspiracy[.]” In opposing the conspiracy
charge, each of the several hundred defendants
likely will want to offer a witness or two to
refute any evidence offered in support of the
plaintiffs position.

Simultaneoudly, however, the parties have
an interest in ensuring that the jurorswill have
a reasonable chance of remembering which
party presented which evidence. The sheer
number of individual defendants and the in-
centive to offer individual defenses create the
possibility of jurors having to base their de-
terminationson evidence offered throughout a
long proceeding.

In its certification order, the court did not
indicatethat it has serioudly considered the ad-
ministration of thetrial. Instead, it appearsto

10

have adopted a figure-it-out-as-we-go-along
approachthat Castano criticized and that other
Fifth Circuit cases have not endorsed.? Thus,
by failing to consider problems concerning the
plaintiff class and the significantly large defen-
dant group, the district court erred in its su-

periority inquiry.

V.

In summary, the district court erred in its
consideration of both elements of rule 23-
(b)(3). In conducting the predominance
inquiry, the court misinterpreted the
requirements for an antitrust injury, ignored
the redities of purchasing a vehicle, and
improperly applied the parol evidence rule to
exclude evidence regarding the manner in
whichthe classmembers negotiated their sales
contracts. The court also abuseditsdiscretion
by failing to account, in any way, for the
obvious complexities that may arise.

The certification of the plaintiff class is
REVERSED. We REMAND for further pro-
ceedings not inconsistent with this opinion.

2 For example, Allison distinguished between
Rule 23(b)(2) class actions and rule 23(b)(3) class
actions by explaining that “ proposed (b)(2) classes
need not withstand acourt’ sindependent probeinto
the superiority of the class action over other
availablemethods of adjudication[,] as(b)(3) class-
esmust.” Allison, 151 F.3d at 414. In Mullen v.
Treasure Chest Casino, LLC, 186 F.3d 620, 627
(5thCir. 1999), thepand affirmedthe certification
of aclass after describing thetrial plan thedistrict
court had endorsed, finding that the court did not
abuseits discretion by adopting a“ bifurcated-trial
plan.”



