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KING Chief Judge:

Petitioner-appell ant Jasen Shane Busby has been convicted of
capital nurder in the Texas state courts and sentenced to death.
The district court denied Busby’'s petition for a wit of habeas
corpus but granted Busby a certificate of appealability (COA) on
several issues. This court |ater denied Busby's request for a
COA on additional clainms. W now address the issues for which

Busby was granted a COA. Finding themw thout nerit under the



governi ng standards, we affirmthe district court’s denial of
habeas relief.
| . FACTUAL AND PROCEDURAL BACKGROUND

The basic facts of the crine are no |onger disputed at this
stage of the proceedings. Busby, his friend Christopher Kell ey,
and Kelley's girlfriend Brandy Gray lived together in a cabin in
Maydel | e, Texas. On Sunday, April 16, 1995, they spent the night
inatrailer in Antioch with Tenille Thonpson, an acquai nt ance.
The next norning, Busby drove Kelley' s truck to buy donuts for
the group for breakfast. Wen Busby returned, he was acconpani ed
by Darrell Smth. The group made several trips to various places
t hat day, and at one point sone nenbers of the group, including
Busby, took turns shooting an assault rifle outside of the
Maydel | e cabin. During the course of the day they al so purchased
sone marijuana, which sonme of the group, including Busby, snoked
|ater that night at the Antioch trailer.

Around ten o’ clock that night, Busby and Smth went outside
the trailer. Kelley, who was still inside the trailer, heard
them | oading a gun and tal king about how many bullets were in it.
Kelley started to open the door but found that soneone el se was
al ready opening it fromthe other side. Busby then shot Kell ey,
Gray, and Thonpson and drove off in Kelley's truck with Smth.
The two wonen were dead. Kelley, wth a gunshot wound in the

neck, went to a nei ghboring house for help. He described Busby



and the truck to the police. Kelley survived the wound and woul d
testify at Busby’'s trial, providing many of the details recounted
above.

The police took Busby and Smth into custody on the night of
the shootings after an officer spotted Kelley' s truck on the
hi ghway. Busby had a clip of bullets in his pocket.
| nvestigators spoke to both nen |ate that night and into the next
morning. After being read his rights, Busby gave a taped
confession, which he would later claimwas the product of drug
intoxication. Smth told investigators that Busby had hi dden the
mur der weapon, and Smth showed themwhere to find it. The
authorities recovered the gun, which was later linked to shells
found at the scene of the killings. Busby was indicted for
capi tal nurder.

The legal clains in this appeal arise fromtwo sets of
circunstances that occurred while Busby was awaiting trial.
First, Busby clains that pretrial publicity poisoned the
at nosphere in Cherokee County, the site of the trial. At the
ti me, Cherokee County had a popul ati on of approximately 42, 000
people. The only local daily newspaper was the Jacksonville
Daily Progress, with a paid circulation of around 5,500. The
paper ran at |east a dozen articles about the nurders on its
front page, including articles and photographs that identified
Busby as the only suspect, cited evidence against him referred
to a confession, pictured himin handcuffs, and reported an
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all egation that he was a Satanist. The Cherokeean Herald, a
weekly paper with a circulation of about 3,500, gave the case

| ess prom nent coverage but also ran articles about the case,

i ncluding stories concerning the anount of fees that Busby’s
court-appointed | awers were incurring at the taxpayers’ expense.

Busby filed a notion to change venue. During a hearing on
the notion, the court heard testinony from several prom nent
citizens who opined, based on their reading of comunity
sentinent, that many residents of the county had al ready deci ded
that Busby was quilty. The county sheriff testified that there
were threats against Busby's life; he stated that he had opposed
the defense team s request to visit the crinme scene because he
feared violence. Oher citizens who testified at the hearing,

i ncl udi ng sone of those called by Busby, said that there had been
relatively little discussion of the case in the community and

t hat many people had not heard of Busby. The trial judge denied
the notion to change venue.

The second set of facts relevant to this appeal involves
certain letters that Busby wote to friends and famly while in
pretrial detention. The jail’s policy manual stated that al
out goi ng non-privileged inmate mail could be inspected and read,
and it regularly was. Pursuant to this policy, jail staff cane
across letters in which Busby admtted to and described the
killings, nmade what appeared to be threats agai nst others, and
suggested that a correspondent send himdrugs. (This was after
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Busby had already admtted to the killings in the taped
confession, nentioned above.) Before sending the letters off to
their addressees, the jailers copied themand turned the copies
over to investigators.

At trial, Busby objected to the state’s use of the letters
against him He pointed out that no warrant had been issued to
search Busby’'s mail, and he contended that reading the letters
constituted an illegal interrogation. Relevant to this appeal,
Busby also clained that the jail’s policy violated the First
Amendnent, al though that was not the primary basis for his
objection. In deciding whether to admt the letters, the trial
judge heard testinony fromthe county sheriff and the jail
admnistrator, who testified regarding the jail’s mail policies.
They stated that jail staff read mail in order to watch for
sui cide risks, escape plans, threats of violence, and other
dangers to jail safety and security. |t does not appear fromthe
record that Busby was targeted in particular for surveillance,
nor does it appear that the mail policy, which accorded with

state jail regulations,! was directed at detecting incul patory

. In 1994, the Texas Conm ssion on Jail Standards adopted
new regul ati ons concerning inmates’ mail privileges. The
regul ati ons provi ded, regarding non-privileged mail: “Qutgoing

correspondence may be opened and read. Correspondence nay be
censored provided a legitimte penol ogical interest exists. A
copy of the original correspondence should be retained.” 19 Tex.
Reg. 9880 (Dec. 13, 1994) (codified as anended at 37 TEX. ADM N.
CooE § 291.2(3)(B) (West 2003)).



communi cations. The jail admnistrator testified that inmates
were not given copies of the jail’s policy manual, which
explicitly authorized the reading of inmates’ non-privil eged
mail. The inmates instead received a brief inmate handbook,
which did not explicitly warn inmates that their mail woul d be
read. The inmate handbook did, however, instruct inmates not to
seal outgoing envel opes unl ess the envel ope contained privil eged
mai | ; according to the handbook, seal ed non-privileged mail would
be rejected. Accordingly, the practice within the jail was that
non-privileged mail was given to jailers unseal ed. Sone of
Busby’s letters, including his early letters, suggest that Busby
suspected that jailers could read his mail. The trial judge
overrul ed Busby’'s objections to using the letters at trial.

During the guilt phase of the trial, the state called Mark
Oppen, a friend who had received sone of the letters the jailers
had read and copied. Through Qppen, the state introduced two
letters in which Busby described the killings. On cross-
exam nation, the defense introduced another |etter that Busby
wote to Qppen in which Busby denied conmtting the nurders and
told OQppen to throw away the previous letters.

The state introduced dozens nore letters in the puni shnment
phase of the trial. Sonme of these |letters showed Busby as
renorsel ess and reveal ed violent thoughts directed at Kelley and
the judge. O her letters—ncluding sonme of those introduced by
the state as well as letters put into evidence by the
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def ense—were nore synpathetic in that they showed Busby' s | ove
for his famly and his newfound devotion to the Bible; many of
the letters were arguably mtigating because they suggested that
Busby had been in a marijuana- and LSD-i nduced daze on the night
of the killings. Apart fromthe letters, the state’s case in the
puni shnment phase included testinony from people to whom Busby had
made arguably threatening remarks, testinony froman innmate who
had over heard Busby saying that he would go on a shooting
“ranpage” if he got out, and expert testinony froma psychol ogi st
who opined that there was a significant risk that Busby would
commt future acts of violence. The defense called a dozen

W t nesses in the punishnment phase, including jail enployees who
testified to Busby' s good behavior in jail, tw nedical experts,
and mnisters, friends, and famly who spoke of Busby’ s non-

viol ent character.

Busby was sentenced to death on July 27, 1996. The
conviction was autonmatically appealed to the Texas Court of
Crimnal Appeals. His direct appeal asserted el even points of
error, but the state’s use of the letters was not anong them
The Court of Crim nal Appeals affirnmed Busby’s conviction and

sentence on March 31, 1999. Busby v. Texas, 990 S.W2d 263 (Tex.

Crim App. 1999). Busby unsuccessfully sought certiorari from

the United States Suprene Court. Busby v. Texas, 528 U S. 1081

(2000) .



On Novenber 20, 1998, Busby filed an application for
post-conviction relief in state court. Follow ng an evidentiary
hearing, the trial court entered findings of fact and concl usi ons
of |law and recommended that Busby’'s request for habeas relief be
denied.? In a brief order, the Texas Court of Crimnal Appeals
adopted the lower court’s findings, conclusions, and

recomrendati on wi t hout further comrent. Ex parte Busby, No.

28,761-01 (Tex. Crim App. Sept. 13, 2000).

On Septenber 12, 2001, Busby filed a petition for federal
habeas corpus relief in the United States District Court for the
Eastern District of Texas. The district court granted the
state’s notion for summary judgnent in an unpublished order and

acconpanyi ng nenorandum opi ni on. Busby v. Cockrell, No.

5:02cv264 (E.D. Tex. Mar. 31, 2003). The district court did,

however, grant a COA on the follow ng issues:

1. Whet her Busby’s appellate attorney’s deci sion not
to appeal the trial court’s denial of Busby's
nmotion to exclude the letters constituted

i neffecti ve assi stance of counsel ?

2. Whet her the trial court’s denial of Busby’'s notion
to suppress the letters violated the First
Amendnent ?

3. Whet her the trial court’s denial of Busby’'s notion

for a change of venue deprived himof a fair trial?

2 Bot h sides submtted proposed findings and concl usi ons
to the court. The findings and concl usions issued by the court
are in all material respects the sane as those proposed by the
state.



4. Whet her the change of venue/fair trial issue was
exhaust ed?3

As we have al ready deni ed Busby’s request for a COA on additiona

i ssues, Busby v. Cockrell, No. 03-40492, 2003 W. 21954211 (5th

Cr. Aug. 15, 2003), today’ s decision considers only the three
i ssues |isted above.
1. DI SCUSSI ON
A Standard for Ganting Relief
In a habeas corpus appeal, we review the district court’s
findings of fact for clear error and its conclusions of |aw de
novo, applying the sane standards to the state court’s decision

as did the district court. Martinez v. Johnson, 255 F.3d 229,

237 (5th Gr. 2001). Busby’'s habeas petition is governed by the
standards established by the Antiterrorismand Effective Death
Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat. 1214
(1996) .

Under AEDPA, we may not grant relief on a claimthat the
state courts have adjudicated on the nerits “unless the

adj udication of the claim. . . resulted in a decision that was

3 Busby’ s habeas petition, and his brief here, phrase the
i ssues sonewhat differently, as we explain later. W recognize
that the question whether Busby’s change of venue cl ai mwas
properly exhausted is not itself a ground for relief; it is not
an i ssue that raises “a substantial show ng of the denial of a
constitutional right.” See 28 U . S.C. 8§ 2253(c)(2) (2000). But
the | ack of exhaustion can be a barrier to relief on the
underlying substantive claim and so our opinion nust address
exhaustion in that context.



contrary to, or involved an unreasonable application of, clearly
establi shed Federal |aw, as determ ned by the Suprene Court of
the United States.” 28 U S.C. § 2254(d)(1) (2000). A state
court’s decision is deened “contrary to” clearly established
federal lawif it relies on legal rules that directly conflict
with prior holdings of the Suprenme Court or if it reaches a
different conclusion than the Suprene Court on materially

i ndi stingui shable facts. WlIllianms v. Taylor, 529 U S. 362, 405-

06 (2000). A state court’s decision runs afoul of the

“unr easonabl e application” prong of 8§ 2254(d)(1) “if the state
court correctly identifies the governing |egal principle from our
deci sions but unreasonably applies it to the facts of the

particul ar case.” Bell v. Cone, 535 U S. 685, 694 (2002). The

Suprene Court has made it clear that an unreasonabl e application
is different froman incorrect application. |1d. Finally, we
presune that the state court’s factual determ nations are
correct, and we nmay grant relief only if a factual determ nation
i's unreasonabl e based on the evidence presented to the state
court. 28 U.S.C § 2254(d)(2), (e)(1).
B. | neffective Assistance of Appellate Counsel

Busby clainms that the attorney appointed to represent himin
his direct appeal was constitutionally ineffective for failing to

argue that the trial court erred in admtting the jail house
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letters into evidence, over Busby’'s objection, in both the guilt
phase and the puni shnment phase of the trial.

The state habeas court, after holding an evidentiary
hearing, rejected Busby' s ineffective assistance of counsel
claim The court did not set forth its reasoning in a form
opi ni on but instead produced a |ist of nunbered findings of fact
and conclusions of law. This does not nean that § 2254(d)’s
deferential standard of review is inapplicable, however: as we
have made clear in past cases, this court “reviewfs] only a state
court’s ‘decision,’ and not the witten opinion explaining that

decision.” Neal v. Puckett, 286 F.3d 230, 246 (5th Cr. 2002)

(en banc) (per curiam, cert. denied sub nom Neal v. Epps, 537

U S 1104 (2003); see also Early v. Packer, 537 U S. 3, 8 (2002)

(per curiam (holding that AEDPA standards apply to state court
deci sions even when the state court does not cite governing
Suprene Court cases).

To make out a claimof ineffective assistance of counsel,
Busby nust show both that his counsel’s performance was deficient
(i.e., that it “fell below an objective standard of
reasonabl eness”) and that he was prejudiced by his counsel’s

deficient performance. Strickland v. Washington, 466 U S. 668,

687-88 (1984). Regarding the first prong, we nust be “highly
deferential” when eval uating counsel’s performance; “the
def endant nust overcone the presunption that, under the

ci rcunst ances, the chall enged acti on m ght be consi dered sound
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trial strategy.” 1d. at 689 (internal quotation marks omtted).
Regardi ng the second prong, Busby “mnmust show that there is a
reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different.

A reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone.” 1d. at 694.

The famliar Strickland framework applies to a prisoner’s

claimthat his appellate counsel was ineffective for failing to

raise a certain issue on appeal. See Smth v. Robbins, 528 U. S.

259, 285 (2000); Smith v. Murray, 477 U S. 527, 535-36 (1986).

Regardi ng the operation of the deficient performance prong in
this context, we have stated that “[c]ounsel does not need to

rai se every nonfrivol ous ground of appeal avail able.

Nonet hel ess, a reasonable attorney has an obligation to research
rel evant facts and |law, or nmake an inforned decision that certain

avenues Wi ll not prove fruitful.” United States v. WIIlianson,

183 F. 3d 458, 462 (5th Cr. 1999) (citations, footnotes, and
internal quotation marks omtted).

At the evidentiary hearing, the state habeas court received
testinony from Busby and fromthe attorney appointed to represent
Busby in the direct appeal, Forrest Phifer. Busby testified that
he asked Phifer to raise the issue regarding the adm ssion of the
letters in his appellate brief. According to Busby, Phifer said

that including the issue would detract fromother, nore prom sing
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grounds for reversal. Phifer hinself took the stand at the
hearing and said that as he was fornulating his issues for
appeal, he received a slip opinion fromthe Court of Crim nal
Appeal s regarding a pretrial detainee’ s privacy rights, in
particul ar whether a drawi ng could be seized fromthe detainee’ s
cell and admtted against him He could not renenber the style

of the case but, when given the nane Soria v. State, it was

famliar; Phifer said that Soria was “probably” the slip opinion
that deterred himfrom appealing the use of the letters, though
he coul d not be sure.

In Soria, the state’s presentation to the jury in the
puni shnment phase of the defendant’s trial included a self-
portrait, seized fromthe defendant’s cell, in which the
def endant drew hinself holding a bloody knife. 933 S.W2d 46, 50
(Tex. Crim App. 1996). The Court of Crimnal Appeals cited the

United States Suprenme Court’s decision in Hudson v. Palner, 468

U S 517 (1984), for the proposition that an i nmate has no Fourth
Amendnent expectation of privacy in his cell, and it cited the

decision in Block v. Rutherford, 468 U S. 576 (1984), for the

proposition that a shakedown search of a pretrial detainee’ s cel
does not violate the Fourth Anendnent or due process. Soria, 933
S.W2d at 60. The Court of Crimnal Appeals therefore rejected

t he defendant’s Fourth Amendnent challenge to the adm ssion of

the drawing. |1d.
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At the evidentiary hearing, Phifer testified to the

“di sappointnent” he felt when he saw the Soria slip opinion. He

cont i nued:
| nean, [the slip opinion] was talking specifically on
right of privacy of an inmate and it tal ked about sone
kind of witing, | don't know if it was pictures or
letters, it was sonmething in witing that was objected to
on the grounds of privacy, invasion of privacy. And |
said, well, this point would go in front of [the] sane
Court, in front of the sane judges, fairly soon after
this opinion and I have no reason to believe that the
Court would |l ook at it differently. | saidif | didthis
it would be futile, that it would sinply dimnish ny

ot her points and | wanted to go wth the strongest points
| had.

Phifer testified that since he already had ten or el even points
of error, he feared that adding this issue would give the appeal
a “shot gun” character. He therefore nmade the “strategical [sic]
decision” not to include this point of error.

Strategic decisions of the sort to which Phifer testified
can rarely constitute ineffective assistance of counsel, so |ong
as they are based on reasonabl e investigations of the applicable

| aw and facts. Strickland, 466 U. S. at 691. Phi f er was

apparently well aware of the facts regarding the letters, but
Soria dissuaded himfromraising a |l egal challenge to their use.
Soria itself cited two United States Suprene Court cases, Hudson

v. Palnmer and Block v. Rutherford, that, while not directly on

all fours with Busby' s case, further tended to show that Busby’s
privacy clains |acked nerit. It is true, as Busby now argues in

this appeal, that Phifer mght have tried to distinguish the
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above cases on the grounds that they involved intrusions into an
inmate’'s cell, rather than reading a prisoner’s mail. But any
Fourth Amendnent argunent woul d be hanpered by the need to
establish that Busby had a legitimte expectation of privacy in
the unsealed letters that he gave to prison officials, a
difficult argument to make.* |Indeed, if Phifer had investigated
this particular matter further, he would have found that the

| eadi ng case on the use of incul patory jailhouse letters is stil

Stroud v. United States, 251 U S 15 (1919). |In Stroud, the

Suprene Court held that there was no violation of the Fourth
Amendnent when an inmate’s letters, read by jailers pursuant to
jail practice, were introduced against himat trial. |d. at 21-

22.°

4 The Seventh G rcuit has rejected a simlar Fourth
Amendnent challenge to the use of jailhouse letters, observing as
fol |l ows:

The record affirmatively shows that the prison requires

inmates to leave their letters unsealed and that [the

defendant] had | eft unsealed the two letters at issue in
this case. It is therefore clear that he had no
expectation of privacy with respect to their contents.

Because [t he defendant] denobnstrated an expectation that

his mail was being inspected, we have no difficulty

agreeing with the district court’s refusal to suppress

[the defendant’s] letters.

United States v. Whalen, 940 F.2d 1027, 1035 (7th Gr. 1991).

5 Later cases involving the sane fact pattern—prisoners’
or pretrial detainees’ letters being read by jailers and then
used agai nst them—generally reach the sane result, though the
nmore recent cases sonetines require that the jail at |east
present a justification for its mail policy. See, e.q., Walen,
940 F.2d at 1034-35; United States v. Kelton, 791 F.2d 101, 102-
03 (8th Cr. 1986). See generally Gary D. Spivey, Annotation,
Censorship and Evidentiary Use of Unconvicted Prisoners’ Miil, 52
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Al t hough any appell ate challenge to the adm ssion of the
letters would have been difficult and al nost certainly
unsuccessful, it would not have been a frivolous issue for
counsel to raise.® A point of error involving the letters,
despite its weakness, m ght have been a stronger issue than sone,
but by no neans all, of the issues that Phifer did raise on
appeal. And given that the issue could be barred on |ater
collateral review if not raised on direct appeal,’ a reasonable
appel | at e advocate could certainly have decided to pursue the
i ssue despite its low |ikelihood of success. But, at the sane

time, we do not believe that Phifer’s decision not to pursue the

A L.R 3d 548 (1973 & Supp. 2003).

6 Al t hough the prevailing viewis to the contrary, see
supra note 5, challenges |ike Busby’ s have in sone cases
prevailed. In State v. Ellefson, 224 S. E 2d 666 (S.C. 1976), the
South Carolina Suprene Court found that the exclusionary rule
barred the use of a pretrial detainee’s outgoing |letters that
were read by a jailer and then turned over to a detective. A
Texas appellate court, in an unpublished disposition, has
di stingui shed Ell efson on the ground that the activities in
Ell efson were “unrelated to jail security and . . . done at the
request of a detective who was not connected with jail operations
and whose efforts were ‘entirely investigatory,’ ‘exploratory,’
and ‘indiscrimnate.”” Mller v. State, No. 01-94-01040-CR, 1995
W. 632066, at *1 (Tex. App.—Houston [1st Dist.] Cct. 26, 1995)
(quoting Ellefson, 224 S. E 2d at 668, 670), denying notion for
reh’g in 1995 WL 569670 (Tex. App.-—Houston [1st Dist.] Sept. 28,
1995, pet. ref’d).

! I ndeed, in the federal habeas proceedings the state has
asserted that any challenge to the letters is barred from federal
revi ew because Busby defaulted the issue in the state courts.

The district court did not apply the procedural default, however.
As explained later in this opinion, we do not rely on the default
either. See infra Il.C. 1.
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i ssue was “outside the wi de range of professionally conpetent

assistance,” Strickland, 466 U S. at 690, to which a cri m nal

defendant is entitled. Soria was simlar enough to be persuasive
authority in the Court of Crimnal Appeals agai nst Busby’'s
position, and Phifer sinply cannot be said to have failed to
di scover controlling authority that woul d have shown that the
| etters should have been suppressed; on the contrary, as we have
observed, the prevailing viewis that there is no constitutional
violation in cases |like this one. Wether or not Phifer’s choice
of issues on appeal was the best decision, we believe it was
within the range of decisions that a reasonably infornmed attorney
coul d nmake.

Even nore to the point, given that AEDPA governs this case,
Busby’s i neffective assistance of counsel claimcannot satisfy
8§ 2254(d)’'s exacting standards for granting habeas relief. As we
stated in a previous case,

It bears repeating that the test for federal habeas

pur poses is not whether [the petitioner nade the show ng

requi red under Strickland]. Instead, the test is whether

the state court’ s deci sion—that [the petitioner] did not

make the Strickland-show ng—was contrary to, or an

unr easonabl e application of, the standards, provided by

the clearly established federal law (Strickland), for

succeeding on his [ineffective assistance of counsel]
claim

Schaetzle v. Cockrell, 343 F.3d 440, 444 (5th Cr. 2003), cert.

deni ed sub nom Schaetzle v. Dretke, No. 03-7511, 2004 W. 76777

(Jan. 20, 2004). Here, the state habeas court’s findings of fact

and conclusions of |aw stated, inter alia, that Busby had no
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| egitimate expectation of privacy in unseal ed non-privil eged
mai |, that Phifer was not deficient for failing to raise the
issue of the letters, and that a point of error on the issue
woul d not have resulted in reversal. This last finding is
especially difficult for us to assail given that the Texas state
courts, in a decision rendered shortly after Busby filed his
briefs in the direct appeal, rejected an effort to suppress an

i ncul patory outgoing letter read by jailers pursuant to the

state’s inmate mail policy. See Merritt v. State, 982 S. W 2d

634, 635 (Tex. App.-—+Houston [1st Dist.] 1998, pet. ref’d,
untinely filed).?®

Whil e an objection to the use of the letters woul d nost
naturally be franed as a Fourth Amendnent claim Busby al so
clains in this appeal that the jail’s policy violated the First
Amendnent. It is true, as Busby argues, that neither Soria nor
the cases it cites involved a First Anmendnent chall enge to
reading and using an inmate’'s nmail. W do not believe, however,
t hat Busby’s attorney can be deened constitutionally deficient

for failing to raise such a challenge. As we explain in greater

8 The decision in Merritt appears to rest in part on the
fact that the inmate handbook notified i nmates that non-
privileged mail could be opened and read. See 982 S.W2d at 635.
It is unclear fromthe opinion what exactly the handbook said; in
this case, as described earlier, the handbook given to Busby did
not explicitly say that mail would be read, but it did tel
inmates to |l eave their non-privileged mail unsealed or else it
woul d not be accepted. Merritt also relied on the broader
principle that “numerous court cases have allowed prison mail to
be censored.” |d.
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detail below, the jail’s policy did not violate the First
Amendnent under prevailing standards and, even if it did, Busbhy
woul d need to explain why material so obtai ned nmust be suppressed
at trial. Busby's appellate attorney was not constitutionally
deficient in this particular case for failing to ask the Court of
Crimnal Appeals to reject the weight of established authority.

&f. Lucas v. Johnson, 132 F.3d 1069, 1078-79 (5th Gr. 1998)

(stating that the habeas petitioner “failed to denonstrate
deficient perfornmance because counsel is not required to
anti ci pate subsequent devel opnents in the law'). A fortiori, the
state court’s decision that counsel’s performnce was not
deficient is not an unreasonabl e application of the governing
I aw.

We concl ude that Busby is not entitled to relief on his
i neffective assistance of counsel claim
C. Fi rst Amendnent

In his state habeas application, and again in his federal
petition, Busby clainmed that the jail house letters were obtained
in violation of the First Amendnent and therefore that the trial
court denied himhis constitutional rights in admtting the
letters into evidence over his objection. In ruling on the First
Amendnent issue, the state habeas court noted in one of its
findings of fact that Busby failed to raise the issue on direct

appeal, and it stated in one of its conclusions of |aw that Busbhy
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was therefore “procedurally barred fromraising it by wit of
habeas corpus.” The state urges us to dispose of Busby’'s First
Amendnent claimon the ground that it has been procedurally
defaulted in the state courts. W therefore first address this
t hreshol d i ssue.

1. Pr ocedural default

The general rule is that the federal habeas court will not
consider a claimthat the |last state court rejected on the basis
of an adequate and i ndependent state procedural ground. Col enan

v. Thonpson, 501 U. S. 722, 729-32 (1991); Fisher v. Texas, 169

F.3d 295, 300 (5th Gr. 1999). 1In this case, the state habeas
court expressly stated that Busby' s claimwas procedurally barred
because he did not raise it on direct appeal. The court then
went on to nmake several further conclusions of law to the effect
that the claimwas substantively neritless. That the court
reached these additional conclusions does not underm ne the

explicit invocation of the procedural bar. See Harris v. Reed,

489 U.S. 255, 264 n.10 (1989); Fisher, 169 F.3d at 300 (“A state
court expressly and unanbi guously bases its denial of relief on a
state procedural default even if it alternatively reaches the
merits of a defendant’s claim?”).

The general rule that we will not consider clains that were
ruled procedurally barred in the state courts is subject to a
nunber of limtations. A procedural default will be excused, for
instance, if “the prisoner can denonstrate cause for the default

20



and actual prejudice as a result of the alleged violation of
federal law' or if the default would work “a fundanenta
m scarriage of justice.” Colenman, 501 U S. at 750; see also

Haley v. Cockrell, 306 F.3d 257, 263 (5th Gr. 2002).

| neffective assi stance of counsel is sufficient “cause” for a

procedural default. Murray v. Carrier, 477 U S. 478, 488 (1986).
As we have al ready seen, Busby does in fact argue that his
counsel in his direct appeal was constitutionally ineffective for
failing to pursue the issue regarding the letters. W rejected
that contention above, and so this nethod of excusing a default
i s unavail able.®

To produce a federally cogni zable default, the state
procedural rule “nust have been ‘firmy established and regularly
followed by the tinme as of which it is to be applied.” Ford v.

CGeorgia, 498 U. S. 411, 424 (1991); see also Stokes v. Anderson,

o Busby al so argues that there was cause for any default
because his First Anmendnent claimis novel. “[Where a
constitutional claimis so novel that its legal basis is not
reasonably available to counsel, a defendant has cause for his
failure to raise the claimin accordance with applicable state
procedures.” Reed v. Ross, 468 U S. 1, 16 (1984). But Busby’s
First Amendnent claim while admttedly unusual, is not “novel”
inthe requisite sense; that is, its |egal building blocks were
not unavail able to counsel at the tinme of the direct appeal. On
the contrary, Busby’s First Anendnent argunent relies on decades-
ol d Suprene Court cases, as will|l appear below. The “novelty”
argunent for excusing a procedural default is not available in
such circunstances. See id. at 19-20 (citing Engle v. Isaac, 456
U S 107, 131-32 (1982)),; Landry v. Lynaugh, 844 F.2d 1117, 1120
(5th Gr. 1988) (rejecting novelty as an excuse for default when
t he habeas petitioner relied on constitutional standards “that
were already in place at the tinme of his trial”).
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123 F. 3d 858, 860 (5th Cr. 1997). |In this case, the district
court found that the state procedural rule—that record-based
clains not raised on direct appeal will not be considered in
habeas proceedi ngs—was not yet regularly applied at the rel evant
time. For the district court, the relevant tine was apparently
April 1998, when Busby filed his brief in his direct appeal.
According to the state, the state procedural rule relied
upon herein was firmy established by the Texas courts in the

case of Ex parte Gardner, 959 S.W2d 189, 199 (Tex. Crim App.

1996, clarified on reh’ g Feb. 4, 1998). See Rojas v. State, 981

S.W2d 690, 691 (Tex. Crim App. 1998) (Baird, J., concurring)
(“I'n nmy opinion, based on Gardner, the Court now bars every
record claimnot raised on direct appeal as procedurally
defaulted.”). Although Gardner was originally issued in 1996, it
is the opinion on rehearing, issued in February 1998, that
purportedly firmy entrenched the procedural rule upon which the
state relies. In March 2000, we issued a decision in which we
held, though with little comment, that the Gardner rule set forth
an adequate state ground capable of barring federal habeas

review. See Soria v. Johnson, 207 F.3d 232, 249 (5th Cr. 2000);

10 Gardner called the rule “well-settled” and cited
previ ous cases that had invoked it. 959 S.W2d at 199. O her
pre- Gardner cases of fairly recent vintage did not invoke the
rule, however. See, e.q., Ex parte Goodman, 816 S.W2d 383, 385
(Tex. Crim App. 1991). Since the state does not contend that
the rule was regularly foll owed before Gardner, we need not | ook
into the pre-Gardner history of the rule.
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see also Finley v. Johnson, 243 F.3d 215, 219 (5th G r. 2001)

(I'i kewi se invoking Gardner). The state habeas court, which
i nvoked the bar, rendered its decision in April 2000.

Al t hough the state procedural rule was apparently firmy
established and regularly followed by the tine the state habeas
court invoked it to bar Busby’'s new clains in April 2000, the
district court evidently believed that the legally relevant tine
period cane earlier, nanely in the nonths | eading up to Apri
1998, when Busby’s attorney was conpleting and filing Busby’s
brief in the direct appeal. Mreover, although the opinion on
rehearing in Gardner was issued in February 1998, shortly before
Busby’s main brief in his direct appeal was filed, the district
court did not think that the rule was sufficiently entrenched
until Judge Baird s concurring opinion in Rojas, issued in
Decenber 1998. Since the district court decided that the rule
was not being consistently applied when Busby’s appell ate counsel
was preparing and filing his briefs, the court concluded that it
woul d be unfair to invoke the procedural default.

As stated above, a state procedural rule “nust have been
‘“firmy established and regularly followed’ by the tinme as of
which it is to be applied.” Ford, 498 U S. at 424. This court
has not yet decided whether the rel evant date for application of
the Gardner rule is the tinme at which the state habeas court
i nposes the bar (here, April 2000) or instead the tine at which
the litigant engages in the conduct that produces the bar (here,
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April 1998 and perhaps a few nonths before). W have held, in
the related context of the Texas abuse of the wit doctrine, that
the controlling date for purposes of that procedural bar is the
date on which the state court dism sses the application as an

abuse of the wit, not the date on which the prior application

(which triggers the doctrine) is filed. See Barrientes v.
Johnson, 221 F.3d 741, 759-61 (5th Cr. 2000). But when faced
wth the sanme question that is before us today—+.e., the
triggering date for a state procedural rule that bars state
habeas review of clains that could have been raised on direct
appeal —the Ninth GCrcuit has squarely held that the rel evant
time is the date of the direct appeal, which is when the clains

shoul d have been rai sed. See Fields v. Calderon, 125 F.3d 757,

760-61 (9th Cr. 1997). The court reasoned that “the procedura
default, though announced by the [state court] when the habeas
petition is denied, technically occurs at the nonent the direct
appeal did not include those clains that should have been
included for review.” 1d. at 761. The court stated, noreover,
that using the date of the direct appeal as the trigger date
served the purpose of ensuring that counsel in the direct appeal
had notice that failure to raise an issue would forfeit it. 1ld.
Al t hough the question of procedural default “should
ordinarily be considered first,” we need not do so “invariably,”
especially when it turns on difficult questions of state |aw

Lanbrix v. Singletary, 520 U S. 518, 524-25 (1997); see also
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G over v. Hargett, 56 F.3d 682, 684 (5th Gr. 1995). |In order to

determ ne whet her Busby’'s claimis procedurally defaulted, we
woul d have to decide (1) when precisely the state procedural rule
becane firmy entrenched and (2) when the rule was triggered. 1In
this case, we believe that Busby’'s First Amendnent claimcan be
resol ved nore easily by | ooking past any procedural default.
Accordingly, we shall assune that the claimis not defaulted.

2. VWhet her Busby is entitled to relief

There is sone confusion over the precise nature of Busby’s
First Amendnment claim?! The district court’s decision granting
the COA described the issue as “[w hether the trial court’s
denyi ng [ Busby’s] notion to suppress the letters violated his
rights under the First Arendnent.” It nmay be that the district
court was nerely making a shorthand reference to the sonewhat
| onger version of the claimset forth in Busby' s petition.
Busby’ s habeas petition and his brief here both cast the claimas

whet her Busby was deni ed his fundanental due process, due course

1 In part, this is because Busby's claimwould nore
naturally be thought of as essentially involving a violation of
the Fourth Amendnent’s exclusionary rule, applicable against the
states under Mapp v. Chio, 367 U S. 643 (1961). Indeed, Busby’'s
habeas petition filed in the district court asserted not only the
First Amendnent claimat issue here but also, inter alia, a claim
that the letters should have been excl uded because they were
obtained in violation of the Fourth Amendnent’s limtations on
search and seizure. The district court properly denied this
claimunder the rule of Stone v. Powell, 428 U S. 465 (1976). As
we Wil note later, the state contends that Busby’ s First
Amendnent claimis really no nore than a Fourth Amendnent claim
in disguise and should |ikew se be barred under Stone.
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of law, and fair trial rights under the Fourteenth Amendnent when
the trial court admtted into evidence, over his objection,
copi es of personal letters obtained in violation of the First
Amendnent. That is, as Busby describes it, the claimessentially
i nvol ves a Fourteenth Amendnent due process violation predicated
upon the use of evidence obtained in violation of the First
Amendnent .

What ever the precise manner of phrasing the claim its
necessary predicate is that the jailers’ actions sonehow viol at ed
the First Amendnent. This court has addressed this issue before.

In Guajardo v. Estelle, 580 F.2d 748 (5th Gr. 1978), Texas

i nmat es brought a conprehensive challenge to the state
correctional systemis policies regarding inmates’ mai

privileges. W recognized that inmates’ correspondence with the
media and with attorneys carried special constitutional weight;
we therefore held that inmates’ letters to reporters and
attorneys should be mailed out w thout being opened and read by
prison officials and that inmates should have a right to be
present when incomng mail from such persons was opened and

i nspected for contraband. |d. at 758-59.12 But we found that

i nmat es’ ot her correspondence could properly be subjected to nuch

greater control. In particular, we decided that legitinmate

12 Qur nore recent cases have responded to subsequent
Suprene Court decisions by overruling sone of GQuajardo’s
protections. See Brewer v. WIkinson, 3 F.3d 816, 824-25 (5th
Cr. 1993).
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penol ogi cal concerns regardi ng security, order, and
rehabilitation permtted prison officials to read all incom ng
and out goi ng general correspondence. |d. at 755 n.4, 756-57.
The Cherokee County Jail’s mail policies, as gleaned fromthe
policy manual introduced in evidence at Busby’'s trial, track
quite closely the rules laid out in Guajardo. The state habeas
court’s findings of fact and conclusions of |law stated that the
jailers’ actions served a valid penol ogi cal purpose and conplied
with state regul ations. 3

Gven that jail officials could legitimtely read Busby’s
mail, we do not think that the First Amendnent woul d bar them
fromturning letters over to the prosecutors if the jailers
happened to find val uabl e evidence during their routine

monitoring. See Gassler v. Wod, 14 F.3d 406, 408-10 (8th Gr.

1994). What has happened here is essentially that agents of the
state “overheard” a danmagi ng adm ssion during the course of their

duties. \Whatever other |egal challenges may exi st regarding the

13 We can assune that the prisoners in GQuajardo were aware
that their mail was being read, but Busby’s assertion that he was
never explicitly told about this practice does not lead to a
different result. (The inmate handbook given to Busby did advise
hi mthat non-privileged mail should be turned over to jailers
unsealed.) The principal harmin reading i nmates’ outgoing nail
fromthe point of view of the First Amendnent, is presumably that
it chills inmates’ speech and inpairs their ability to convey
their true thoughts to outsiders. See Procunier v. Martinez, 416
U S 396, 423 (1974) (Marshall, J., concurring). |f Busby were
truly unaware that jailers were reading his nmail, that m ght
strengthen clains rooted in the Fourth Anendnent or M randa, but
it would weaken Busby’'s First Anmendnent claim
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jailers informng investigators of what they | earned, we do not
see how the First Anmendnent would prevent them from passing that
information along. The state officials are not punishing Busby
for his speech, and while it is true that his speech had danmagi ng
consequences, that is true of all adm ssions and confessions.
Even if we were able to reach a different result on the
merits of the First Amendnent question, the nore inportant point
in a habeas case governed by AEDPA is that we nay not grant
relief unless the state’ s adjudication of Busby' s claim“resulted
in a decision that was contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States.” 28 U S. C. 8§ 2254(d)(1).
In this case, the state habeas court concluded that the jail’s
policy of reading outgoing non-privileged correspondence served
val i d penol ogi cal purposes and that “the reading and copying of a
county jail inmate’s outgoing non-privileged nmail does not
violate the First and Fourteenth Amendnents to the United States

Constitution.”

14 That the state habeas court al so i nvoked a procedural
bar as an alternative basis to deny relief does not deprive the
state of the benefit of AEDPA's deferential standard. Based on
the state court record, it is clear that the state courts have
rejected the substance of Busby’'s claim the rejection of his
First Amendnent claimis therefore “an adjudication on the
nmerits” within the neaning of 8§ 2254(d). See Mercadel v. Cain,
179 F. 3d 271, 274 (5th Gr. 1999); see also Johnson v. MKune,
288 F.3d 1187, 1192 (10th G r. 2002).
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The state’s determnation is not contrary to or an
unr easonabl e application of Suprenme Court precedent. The Suprene
Court has never held that reading inmate mail violates the First

Amendnent. The primary case relied upon by Busby is Procunier v.

Martinez, 416 U. S. 396 (1974), a § 1983 case involving First

Amendnent |[imtations on censorship of inmate mail. The Marti nez

Court held that jailers could censor (i.e., redact or reject) an
inmate’s outgoing and incomng mail only if the jail policies
furthered a substantial governnental interest and |imted First
Amendnent freedonms no nore than necessary to protect that
governnental interest. 1d. at 413. Later Suprene Court cases
have given authorities greater leeway in restricting innates’
rights regarding mail, and Martinez has been overrul ed at | east
in part. See Brewer, 3 F.3d at 822-25 (tracing the inpact of

WIff v. MDonnell, 418 U S. 539 (1974), Turner v. Safley, 482

US 78 (1987), and Thornburgh v. Abbott, 490 U S. 401 (1989)).

Even wi thout those | ater cases, Martinez on its own terns does
not hold that reading an inmate’s nmail violates the First
Amendnent. As the Court observed in a case decided shortly after
Martinez, “freedomfromcensorship is not equivalent to freedom

frominspection or perusal.” MDonnell, 418 U S. at 576.1

15 The McDonnell Court concluded that a policy whereby
prison officials could open mail fromthe inmate’'s attorney in
the inmate’ s presence passed constitutional nuster. 418 U S. at
577. This court has subsequently determ ned that opening and
i nspecting an inmate’s incomng legal mail outside of his
presence does not violate the Constitution. See Brewer, 3 F.3d
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Hi ghli ghting the contrast, Justice Marshall’s concurring opinion
in Martinez noted that the Court had reserved the issue of the
First Amendnent inplications of reading inmate nmail; he would
have gone further and held that prison officials do not have a
general right to open and read inmate mail. 396 U S. at 422
(Marshall, J., concurring). Indeed, as one of our sister
circuits has stated, Martinez’s holding that certain types of

mai | can be censored inplies that mail can be read. Altizer v.

Deeds, 191 F.3d 540, 548 (4th Cr. 1999) (“OQherwi se, a prison
of ficial would never know that a letter contained the very type
of material that, according to the Suprene Court, could
rightfully be censored . . . .”). Finally, the only Suprene
Court case that actually addresses the evidentiary use of
i ncul patory jailhouse letters is Stroud, which, while not
addressing the First Amendnent, found that there was no viol ation
of the Fourth or Fifth Amendnents in such a situation. 251 U S
at 21-22. The state court’s decision is thus not contrary to
Suprene Court precedent, nor does it apply the governing law to
the facts of this case unreasonably.

Even if the jailers’ actions were inproper under the First
Amendnent, Busby would still need to explain why itens so
obt ai ned nust be suppressed. The state argues that such a “First

Amendnent exclusionary rule” would be a new rule of crimnal

at 825.
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procedure, which we may not announce on habeas review See

Teaque v. lLane, 489 U. S. 288, 310 (1989) (plurality opinion).

Additionally, the state contends that Busby’ s argunent —though
nom nally invoking the First Arendnent—s at bottom essentially
a Fourth Anmendnent claimin that it seeks the excl usion of

i nproperly obtained evidence. Although Busby’s conpl ai nt about
the letters is probably strongest as a Fourth Amendnent argunent,
such clains are of course not cogni zable in federal habeas corpus

proceedi ngs. See Stone v. Powell, 428 U. S. 465, 494-95 (1976).

G ven our concl usion above, we need not address these argunents
further.
D. Pretrial Publicity

Busby’ s habeas petition also clains that nedia coverage of
hi s case poi soned the atnosphere, depriving himof the right to
an inpartial jury and due process of |aw.

The district court concluded that this claimhad not been
exhausted in the state courts. Rather than dism ssing the

petition, as is generally required under Rose v. Lundy, 455 U S.

509 (1982), the district court recognized that it has the
authority to retain jurisdiction and instead deny the claimon
the nerits, which it did. See 28 U S.C. § 2254(b)(2) (2000);
Mercadel , 179 F.3d at 276.

Habeas petitioners nust exhaust state renedi es by pursuing

their clains through one conplete cycle of either state direct
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appeal or post-conviction collateral proceedings. See Onan v.

Cain, 228 F.3d 616, 620 & n.6 (5th Gr. 2000); Bl edsue v.

Johnson, 188 F.3d 250, 254 n.8 (5th Gr. 1999). The exhaustion
requi renent nmeans that a habeas petitioner “nust fairly present

the substance of his claimto the state courts.” Finley, 243

F.3d at 219 (citing Picard v. Connor, 404 U S 270, 275-76
(1971)).

Before trial, Busby noved for a change of venue. Hi s notion
was supported by affidavits fromtwo people who stated that Busby
could not receive a fair trial in Cherokee County. The state
opposed the notion with two affidavits that controverted Busby’s.
Busby’s | egal argunents in support of the notion focused |argely
on the technical requirenents of the state statute providing for
changes of venue, but Busby al so i nvoked Si xth Amendnent fair
trial rights and Fourteenth Anendnent due process considerations
when the notion was orally argued to the trial judge. On direct
appeal , Busby did not raise the federal constitutional claimhe
is nowraising in his federal habeas petition. He instead
argued, in his third point of error, that the trial court should
have granted his notion to change venue as a matter of |aw under
the state statute because the state’s affidavits were (Busby
argued) legally insufficient to controvert his supporting
affidavits. In his fourth point of error, he did raise federal
and state constitutional challenges to the trial court’s denial
of the notion, but the |legal argunents were very different from
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t hose asserted here. The argunent of the fourth point of error
was that the trial court violated due process and equal
protection by permtting the state to controvert Busby’'s
affidavits with affidavits that were patently not credi ble. That
is, the challenge went to the constitutionality of the court’s
recognition of the state’s controverting affidavits, not to the
merits of the underlying notion or to the pretrial atnosphere
itself. The brief accordingly did not cite any of the evidence
of prejudicial nedia coverage devel oped in the hearing in the
trial court. Therefore, since Busby' s claimhere involves a
whol ly different legal claim and a factual basis not argued to
the state appellate court, he did not fairly present the
substance of his clains to the state courts as generally required
under the exhaustion doctrine. Nor did Busby raise his pretrial
publicity claimin his state habeas case.

Nonet hel ess, a habeas petitioner who has failed to properly
present his federal constitutional clains to the state courts can
still be considered to have exhausted his state renedies if the

state courts are no |onger open to his claimbecause of a

16 At oral argunent in this court, Busby's counse
conceded that the venue-related clains raised in the state courts
differed fromthe claimbeing raised here. He stated that he
woul d prefer to abandon this claimrather than have the habeas
petition dismssed as partially unexhausted. As we explain in
the next paragraphs in the text, the claimis technically
exhaust ed because the state courts are no | onger available to
Busby; the failure to raise the claimin the state courts is thus
a basis for holding the claimprocedurally defaulted, as the
state urges.
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procedural bar. “A habeas petitioner who has defaulted his
federal clainms in state court neets the technical requirenents
for exhaustion; there are no state renedi es any | onger

‘“avail able’ to him” Coleman, 501 U. S. at 732. However, the
sane procedural bar that satisfies the exhaustion requirenent at
the sanme tine provides an adequate and i ndependent state
procedural ground to support the state judgnent “and thus
prevents federal habeas corpus review of the defaulted claim

unl ess the petitioner can denonstrate cause and prejudice for the

default.” Gay v. Netherland, 518 U S. 152, 162 (1996); see also

Col eman, 501 U.S. at 735 n.*.

The state asserts that if Busby tried to return to the state
courts to present his claimin a habeas application, his
application would be dism ssed as an abuse of the wit. This
court has previously held that the Texas abuse of the wit
doctrine is an adequate ground for considering a claim

procedurally defaulted. Nobles v. Johnson, 127 F.3d 409, 422-23

(5th Gr. 1997); Fearance v. Scott, 56 F.3d 633, 642 (5th Cr

1995). As the doctrine is currently codified for capital cases,
it provides as foll ows:

I f a subsequent application for a wit of habeas
corpus is filed after filing an initial application, a
court may not consider the nerits of or grant relief
based on the subsequent application wunless the
application cont ai ns sufficient specific facts
establ i shing that:

(1) the current clains and i ssues have not been and
could not have been presented previously in a tinely
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initial application or in a previously considered
application [for habeas relief] because the factual or
| egal basis for the clai mwas unavail abl e on the date the
applicant filed the previous application;

(2) by a preponderance of the evidence, but for a
violation of the United States Constitution no rational
juror could have found the applicant guilty beyond a
reasonabl e doubt; or

(3) by clear and convincing evidence, but for a
violation of the United States Constitution no rational
juror would have answered in the state’s favor one or
more of the special issues that were submtted to the
jury in the [penalty phase of the trial].

TeEx. CooE CRIM ProCc. ANN. art. 11.071, 8 5(a) (Vernon Supp. 2004).
There is no indication that the factual or |egal basis for
Busby’ s cl ai mwas previously unavail abl e, as required under
paragraph (1). On the contrary, the issue was raised at Busby’'s
trial. Nor can Busby show that he could satisfy the tests in
paragraphs (2) and (3). G ven the strong evidence of both guilt
and future dangerousness, rational jurors who were totally
unaffected by pretrial publicity certainly could have found Busby
guilty and answered the special issues as they did. Wen the
result of filing a second habeas application in the state courts
is soclear, it is appropriate to consider the petitioner’s claim

barred rather than first requiring the state court to deny a

successive wit. See Teaque, 489 U. S. at 297-98; Horsley v.

Johnson, 197 F.3d 134, 136-37 (5th G r. 1999); Nobles, 127 F.3d
at 422-23.
When a habeas petitioner’s clains are procedurally

defaul ted, we may excuse the default only if the petitioner shows
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cause for the default and prejudice resulting therefrom or if
the default would work a fundanental m scarriage of justice.
Coleman, 501 U. S. at 750; Finley, 243 F.3d at 220. Busby has not
attenpted to establish any cause for the default, nor does he
assert the m scarriage of justice exception, such as by claimng
that he is innocent. W are therefore unable to grant relief as
Busby’s claimis defaulted.

Moreover, if we were to reach the nerits, we would find that
Busby’s claimfails. Busby does not attenpt to show that the
particular jurors selected for service in his case were biased

against him as one usually nust do. See Mayola v. Al abama, 623

F.2d 992, 996 (5th Gr. 1980). H's argunent, and the evidence
adduced at the pretrial hearing, instead refers to the general
envi ronnent in Cherokee County. That is, he would have us
presunme that the jury was prejudi ced agai nst himby virtue of the
press coverage described earlier in this opinion. The Suprene

Court addressed a simlar argunent in Dobbert v. Florida, 432

U S 282, 303 (1977), where it said the foll ow ng:

Petitioner’s argunent that the extensive coverage by
the nmedia denied hima fair trial rests alnost entirely
upon the quantumof publicity which the events received.
He has directed us to no specific portions of the record,
in particular the voir dire examnation of the jurors,
which would require a finding of constitutiona
unfairness as to the nethod of jury selection or as to
the character of the jurors actually selected. But under
[Murphy v. Florida, 421 U S. 794 (1975)], extensive
know edge in the conmmunity of either the crinmes or the
putative crimnal is not sufficient by itself to render
atrial constitutionally unfair. Petitioner inthis case
has sinply shown that the conmmunity was nade well aware
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of the charges against himand asks us on that basis to
presunme unfairness of constitutional magnitude at his
trial. This we will not do in the absence of a “trial
at nosphere . . . utterly corrupted by press coverage,”
Mur phy[, 421 U. S. at 798].

The | eadi ng case in which the Suprene Court found that a

change of venue was necessary w thout any show ng as to the

jurors’ biases is Rideau v. lLouisiana, 373 U S. 723 (1963).
There, a local television station broadcast on three straight
days a twenty-mnute filmof the defendant’s jail house
interrogation, in which he admtted in detail to the bank
robbery, ki dnapping, and nurder with which he was charged. The
pari sh had a popul ation of 150,000, and the three broadcasts were
seen by 24,000, 53,000, and 29,000 of the parish’s residents,
respectively. 1d. at 724.' Under those circunstances, the
Court reversed the conviction “w thout pausing to exam ne a
particul ari zed transcript of the voir dire exam nation of the
menbers of the jury.” 1d. at 727.

As should be clear fromthe | engthy quotation from Dobbert
set out above, R deau’'s rule of presuned prejudice is applicable
only in the nost unusual cases. “[T]he Ri deau principle of
presunptive prejudice is only rarely applicable and is confined
to those instances where the petitioner can denonstrate an

extrene situation of inflammtory pretrial publicity that

17 As the dissent in R deau pointed out, it was unclear to
what extent the viewership on these three occasions overl apped.
373 U.S. at 731-32 (Cark, J., dissenting).
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literally saturated the community in which his trial was held.”
Mayola, 623 F.2d at 997 (citations and internal quotation marks
omtted). Busby's case does not satisfy that standard. Though
Cher okee County is small, with a popul ati on of around 42, 000
according to the record, it was not saturated with inflammtory
coverage. The Jacksonville Daily Progress, which ran at |east a
dozen articles on the case, had a paid circul ation of

approxi mately 5,500; the | ocal weekly paper, which gave the case
much | ess prom nent coverage, had a circulation of around 3, 500.
The two | ocal papers’ coverage of the killings was “largely
factual in nature,” Mirphy, 421 U S at 802, tracing devel opnents
in the case rather than engaging in sensationalism?® |t is also
relevant that the coverage of the case, heaviest right after the
killings, tailed off markedly in the nonths preceding trial.

Most of the articles admtted into evidence were fromApril and
early May 1995. Only three appeared after July 1995. Voir dire

did not begin until My 1996 and the opening statenents were not

18 This characterization is true even of the article that
mentioned an allegation that Busby was a Satanist. The article,
which ran in the Daily Progress on May 3, 1995, under the
headl i ne “Defense enters appeal for evidence,” ticked off a |ist
of revelations froma pretrial hearing at which Kelley identified
Busby as the shooter. The list included a sentence that referred
to “[t]he allegation the defendant was a Satani c worshiper.”
Later in the story, the reader finds a sentence reporting that
Kelley testified at the hearing that three days before the
shootings Busby said that he had sold his soul to the devil.
These types of allegations certainly present a great potenti al
for prejudice, but here the allegation sinply was not given the
prom nent, recurring attention that could irretrievably poison
the jury pool.
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heard until July 1996. Cf. id. at 802-03 (holding that pretrial
publicity did not prejudice the defendant and observi ng that nobst
of the newspaper articles at issue were run seven nonths before
the jury was sel ected).

The testinony at the hearing on the change of venue notion
confirnms that the atnosphere in Cherokee County was not “utterly
corrupted” by unfavorable publicity. Wile several of the
defense’s witnesses said that the case had been a major topic of
conversation and opi ned that Busby could not get a fair trial in
Cher okee County, the state showed on cross-exam nation that sone
of these wi tnesses had connections to Busby’'s famly. Most of
the witnesses who testified at the trial, including nost of those
call ed by the defense, said that the case had not provoked a
great deal of discussion in the conmmunity, at |east not since the
period imediately followng the killings. Several wtnesses
testified that they did not read the Daily Progress but instead
read newspapers from Tyl er or Lufkin, which newspapers were
apparently nore popular than the Daily Progress in parts of
Cher okee County. In sum we do not believe that the atnobsphere
was so biased agai nst Busby that we can presune that voir dire
woul d be incapable of producing a proper jury. As we have
al ready said, there is no contention here that the actual jurors
selected for the case were biased.

I'11. CONCLUSI ON
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For the foregoing reasons, the district court’s judgnment

denyi ng habeas relief is AFFI RVED
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