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In this damage suit under 42 U S.C. § 1983 arising out of the
March 9, 2001 search of her hone, plaintiff-appellant Nadine
Johnson appeals the grant of summary judgnent in favor of
def endant s- appel | ees Nacogdoches County and its deputy sheriffs Kim

Courtney and Ramro Mendiola. W affirm



Facts and Proceedi ngs Bel ow

On March 9, 2001, the Houston Field Dvision of the Drug
Enf orcenment Agency (DEA) coordinated a “round up” of drug-related,
outstanding state and federal arrest warrants in Nacogdoches
County, Texas (and possibly other counties). The agencies
participating in this round up included the DEA, the ATF, the
United States Marshal’'s Service, the Texas Departnent of Public
Safety, the Cty of Nacogdoches Police Departnent, the Nacogdoches
County Sheriff’s Departnent, the Sabine County Sheriff’'s Ofice,
and the Deep East Texas Narcotics Trafficking Task Force (the Task
Force).!?

In preparation for the round up, defendant-appellee Ramro
Mendi ol a (Mendiola), a deputy sheriff with the Nacogdoches County
Sheriff's Ofice on assignnent to the Task Force, put together
“bust out” packages for the persons to be arrested. Each package
contained the warrant (or warrants) for that person, a bl ank consent
to search form the address of the person to be arrested which was

taken fromthe offense report, and a phot ograph of that person, if

The exact nature of the Task Force is not entirely clear from the record. It apparently
arises from an interlocal cooperation contract or contracts, under Chapter 791 of the Texas
Government Code, between various cities and counties in East Texas, including, among others,
Nacogdoches County and the City of Nacogdoches, and various state agencies. Personnel were
assigned to it from participating local governments and agencies, it received funding from
participating local governments and from the state, and it had some sort of board of directors
which included representatives from participating local governments. At an early stagein the
litigation, the district court dismissed the Task Force, ruling that it was not alegal entity subject
to suit. Neither that ruling nor the basis for it has been addressed by any party to this appeal.
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avai |l abl e. After having prepared the packages, Mendiola turned
themover to the DEA to be distributed at the round up neeting on
the norning of March 9th.

The approxi mately ei ghty-seven officers and agents that were
to participate in the round up net at 6:30 a.m on the norning of
March 9th, at a DEA command center site, and were then separated
into ei ght teans and gi ven assi gnnents. Together, these teans were
to execute a total of eighty-six state and federal warrants. Each
team | eader was given a bust out package on each suspect assigned
to that team and the |l eaders were told to refer to these packages
for the information to conduct their assignnents. The teaml eaders
waited for instructions from the DEA comand center to conmmence
execution of the warrants. Wil e defendant-appell ee Kim Court ney
(Courtney), a Nacogdoches County deputy sheriff on assignnent to
t he Task Force, was assigned to one of these teans, Mendiol a pl ayed
no role in the execution of the warrants, nor was he a part of any
t eam

Team three, led by DEA Agent Fred Marshall (Marshall), was
originally conprised of eight nenbers, including Courtney. This
team was assigned to execute twelve arrest warrants on a total of
ten people, one of whom was Davin Wayne Howard (Howard). Howard
had two outstanding state felony arrest warrants for the delivery
of crack cocaine, each warrant being dated Decenber 11, 2000

These two warrants were apparently based on grand jury felony



indictments for crack cocaine sales on Septenber 19, 2000 and
Cct ober 26, 2000. The bust out package on Howard indicated that
his address was 419 Ois Street, Nacogdoches. In preparing this
and al |l other bust out packages, Mendiola referred to the suspect’s
of fense report in the Nacogdoches County jail records. The offense
reports on the COctober 26 and Septenber 19, 2000 sal es by Howard
each showed his address as 419 Otis Street (the reports described
the offenses as street buys on other streets). Howard had been
booked in the County jail on July 10, 2000, and then listed his
address as 419 Ois Street. This was apparently the source of the
i nformati on concerning his address on the COctober 26 and Septenber
19, 2000 offense reports. 419 Ois Street was the address that

Mendi ol a i ncl uded i n preparing Howard' s package.? However, unknown

2 The arrest warrants did not thenselves state Howard’' s
address. The underlying offenses were sal es of crack cocai ne by
Howard to undercover officers, one on Septenber 19, 2000 and the
ot her on Cctober 26, 2000, each in the Gty of Nacogdoches. The
of fense reports on those two sal es each reflect Howard’ s address
as 419 Ois Street. No arrest was nmade at the tinme of either
sale. The report on the Septenber 19 sale reflects that it took
pl ace “on the roadway on Oton street”; the report on the Cctober
26 sale reflects that it took place on the corner of Orton and
Brown streets. The report on the COctober 26 sale indicates that
Howar d’ s address was obtained fromthe book-in photograph
obtained fromthe jail records, presumably that fromthe July 10,
2000 arrest. Courtney and anot her undercover agent, Vanya, nade
the COctober 26 “buy”; Vanya prepared the report, including its
reference to Howard’ s address. The Septenber 19 “buy” was made
by undercover agents Shaver and Shugart, with the latter
preparing the report. \When asked at her deposition where the
information as to Howard' s address in the report of the Septenber
19 “buy” canme from Courtney said “l would imagine it’s fromthe
book-i n photograph” — presumably referring to that fromthe July
10, 2000 arrest — but that it was “possible” that Shugart or
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to Mendiola, or any other of the individual defendants or any |aw
enforcenent officers, Howard had in fact not been living at the
Qis Street address since August of 2000.°® Howard' s nother, Ms.
Wade, had been | easing the house for sone tinme until her eviction
i n August 2000. One of the Teamthree nenbers, Cty of Nacogdoches
Police O ficer Cain, had seen Howard at the 419 Qis Street
residence in March 2000. However, conpletely unknown to the Team
three nenbers, on March 9, 2001, plaintiff, sixty-seven year old
Nadi ne Johnson was |iving there al one, as she had been si nce August
2000.

The team nenbers thensel ves played no role in acquiring the
information in the packages and had no i nformati on suggesti ng that
it was not, or was unlikely to be, correct. At the briefing
earlier that norning, there was no di scussi on of Howard's address.
The packages were given to the team | eader, Marshall, and he told

the team nenbers the addresses they were going to. Courtney had

Shaver “had ot her independent information.” Neither Vanya,
Shugart nor Shaver was a nenber of Teamthree, and there is no
evi dence any of them played any part in any of the events of
March 9, 2001. Apart from understandi ng that Teamthree had
proceeded to the address |isted for Howard on the bust out
package for himfurnished to Marshall, there is no evidence that
Courtney had any know edge or information as to Howard’' s address
or that she purported to inpart any such information to others.

® However, Howard continued to list this as his current
address. \Wen he was arrested on March 14, 2001, and booked into
jail, he listed 419 Ois Street as his address. There is no
evi dence that on March 9, 2001, the records of the jail or of the
Sheriff’'s departnent showed any other address (at any tine) for
Howard or contai ned any suggestion that 419 Ois Street was not
t hen hi s address.



nothing to do with confirm ng whet her Howard was then, or ever had
been, at the Ois Street address, and as to decisions related to
that she was sinply followng the instructions of Marshall. The
team nenbers were under the direction of DEA agent Marshall as the
team | eader and they were to follow his conmands and the DEA
procedures for executing the warrants. Marshall, based on the bust
out package, believed that 419 Qis Street was where Howard
resided, and so did the other team nenbers.

Teamthree arrived at the Otis Street |ocation about 9 a.m in
two separate cars. Upon arrival, five of the team nenbers,
i ncluding Courtney and team | eader Marshall, went to the front

door, while others went around the back and side of the house.*

Marshall knocked on the door and announced “police, arrest
warrant,” “police, cone to the door,” and “police, open up”
repeat edl y. Upon hearing sonme novenent in the house but not

receiving a response after approximately thirty seconds, Marshal

ordered team nenber Cain, a Gty of Nacogdoches police officer, to
breach the door. Cain did so. Courtney did not knock on the door,
or participate in its breaching; nor did she say anything before
the door was breached and the officers entered. As Marshal |
testified in his deposition, the decision to breach the door and

enter the house was his alone, and all that the nenbers of the team

* Teamthree menbers present at 419 Otis Street on March 9
were Marshall, three Cty of Nacogdoches police officers, Cain,
Lightfoot and Crelia, two Texas Al coholic Beverage Comm ssion
officers, and Courtney. The eighth team nenber was absent.
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did at the Qis Street prem ses was pursuant to his directions.
The team nenbers then entered the house. Wiile there is sone
dispute as to what exactly was said and precisely how |long the
of ficers waited before forcing entry, Johnson admtted t hat she saw
the officers pull up in front of her house and get out of their
cars, heard themcom ng up on the porch, and heard them*“holl ering
police, open up.” She testified that she was heading toward the
door when it was breached.

Courtney was the last or next to last officer to enter the
house. She was the only fenmale on the teamand was weari ng a mask
over her face to protect her identity, as she was an undercover
agent with the Task Force, and did not want to be recogni zed for
fear of destroying her undercover status. Once inside, the team
menbers saw Johnson in the front roomof the house. She was told
by one or nore unidentified team nenbers to get down. When
Courtney first saw Johnson she was starting to kneel to get down on
the couch. Johnson asked Courtney if she could kneel by the sofa
and Courtney told her she could. Johnson stated in her deposition
that she asked Courtney “who they were | ooking for” and Court ney
told her “to turn nmy head back around and | ay down before she shot
me” and that “the lady that told ne to lay ny head down, she had
her gun in her hand. | know she had hers because | kindly turned

to see — to ask her that question, but now as far as you know, it



wasn't no clicking on it, but they had them in their hands.”5
There is no evidence that Courtney ever pointed her gun at Johnson.
Johnson did testify that when the officers entered they had their
guns drawn, pointed “towards ne,” but that no officer pointed their

gun specifically or directly at her.®

> Courtney on her deposition denies ever “telling her
[ Johnson] to turn around or you would shoot her” or words to that
effect. Oher officers testified they heard no such threat by
Cour t ney.

® Johnson’ s rel evant deposition testinony states (questions
by defense counsel except as otherw se indicated):

“Q And how many officers were — actually pointed a gun
at you that day?

A. When — when that door fell open they all had guns
drawn, you know, just, you know, they told ne to get on
the fl oor.

Q Do you know which officers actually pointed a gun at
you?

A Well, they all had their guns in their hands.
Q Al right. As far as pointing ‘emat you?

A. They never did take the guns off of ne until after
t hey got through searching.

Q Al right. So you' re — you're basically saying al
the officers had their guns on you all the tinme?

A | believe they did as far as to be truthfully I
believe they did. Al except the one — now, the one -
| don’t know, that was searching | don’t know if he had
his drawn at the — at the tine when he was searching or
not

Q Al right. And so you're saying that once you're
even down on the floor they all still had their guns on
you?



A. | believe — yes, uh-huh.

Q Okay. Except for one that m ght have gone through
t he house?

A. The one that m ght have gone through the house. See
| couldn’t see, | couldn’t turn around because she told
me keep ny head down and so that’s, you know —

Q So were you able to see whether they had their guns
on you or not?

A. No, | had ny head down |ike that [indicating].

Q So you couldn’t see whether they had their guns -

A. No.
Q — on you or not?
A. - no, but when | was getting on the floor, | know

they had ‘emdrawn.”

“Q Okay. Wen the officers cane into the house, you
said that fromwhat you saw the officers had their guns
dr awn?

A. Yes.

Q Now, Ms. Johnson, | want to nmke a distinction
bet ween them having their guns drawn and pointing their
guns at you, okay?

A. Uh- huh. Yes.

Q Now, let ne ask you did any of the officers point
their gun at you?

A. They — when they — when they broke the door down,
they had the guns in their hands and they told ne to
get on the floor -

Q Yes, na’am

A. - and they had their guns drawn in their hands.
Uh- huh.”



“Q —and I'mtrying to nmake a distinction between
them having their guns drawn and did — did any officer
ever point their gun at you?

A.  Just - no, not, you know, not — not to nore than
what they already had in their hand when they cane in,
the guns in their hands.

Q ay.

M. Stuckey [plaintiff’s counsel]: Wat direction were
t he guns poi nted?

A. Towards ne.

Q You said when they cane in the house they had their guns
dr awn?

A.  Uh-huh. Uh-huh. And they told ne to get on the
floor, get on the floor.

Q Yes, maam And I'mjust trying to figure out from
you what you testinony is gonna be. Did any of the
officers point their guns at you?

A.  No nore than where they was al ready poi nted when
they cane in. |s that what you' re tal king about?

Q Yes, meam D d they have their guns in the air
like this |ike you see on TV?

A.  Yes. Uh-huh. Wen they cane in.

Q And that was how their guns were presented when
they cane in the house?

A.  Yes. Unh-huh.

Q And nobody pointed their gun at you?

A No, not just — no. No.” (enphasis added)
This was Johnson’s final testinony on that matter.
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After conducting a quick sweep of the house and di scovering
that Howard was not there, nobst of the team nenbers departed.’
Courtney and WMarshall remained briefly to check on Johnson’s
condi tion. Courtney asked Johnson if she was ok and hel ped her up.
Courtney then asked if she was going to be alright and if she
needed any hel p. Johnson said that she was fine and did not need
assi st ance. Courtney also apol ogi zed to her. Bef ore | eavi ng,
Marshal | gave his card to Johnson and told her that they woul d pay

to repair her door, which had been damaged during the breach (and

this was done). He al so asked Johnson if she needed any nedica
attention, and she declined. Johnson was not hostilely or
forcefully touched by any of the officers. However, after her

daughter arrived | ater that day, Johnson went to the enmergency room
with chest pains and high blood pressure. She remamined in the
hospital for three days.

In late Decenber 2001, Johnson filed this suit. She
ultimately sought damages under 42 U . S.C. § 1983, Bivens v. Six

Unknown Nanmed Agents, 91 S. C. 1999 (1971), and the Federal Tort

" At some point, Johnson understood fromthe officers that
they were | ooking for Howard and she told them she did not know
Howard. Al though Johnson knew Howard s not her, to whom she was
distantly related, and Howard s half brother, she had never net
Howar d hi nsel f.
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Clains Act, against the Task Force, Cty of Nacogdoches police
officers Cain and Lightfoot, the Gty of Nacogdoches, Nacogdoches
County, Nacogdoches deputy sheriffs Courtney and Mendiola, DEA
agent Marshall and the United States, conplaining that by the
events of March 9, 2001, the defendants violated her rights under
the Fourth Amendnment to be free from unreasonable search and
sei zure. Johnson eventually settled with Cain, Lightfoot and the
Cty, as well as wth Marshall and the United States, and her
cl ai ns agai nst those parties were disnissed.® As Johnson does not
conpl ai n on appeal of the dism ssal of her clains against the Task
Force, this appeal concerns only the dismssal of her clains
agai nst Courtney, Mendiola and Nacogdoches County.

Courtney and Mendiola filed separate notions for summary
j udgnent, each contending they were entitled to qualified inmmunity
because they did not violate Johnson’s Fourth Amendnent rights or,
alternatively, if they did, that under the circunstances not all
reasonabl e officers situated as they were woul d realize that their
conduct was constitutionally proscribed. Nacogdoches County filed
a notion for summary judgnent contending that it was not liable
because the summary judgnent evidence could not support a finding
that either Courtney or Mendiola, the only County personnel alleged

to have been invol ved, viol ated Johnson’s Fourth Anmendnent rights;

8 Johnson’ s settlenent with Marshall and the United States
was for $55,000; the terns of the settlenent with Cain, Lightfoot
and the City are not reflected in the record.
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and, even if the evidence sufficed to show that Johnson’s Fourth
Amendnent rights had been violated, it did not suffice to showthat
such was a sufficiently direct or proximate result of any policy or
custom of Nacogdoches County; and further that, in any event, no
such formal policy nor any equivalent custom or practice on the
part of the County was either properly alleged or shown by
sufficient evidence to be unconstitutional or adopted or continued
by county policy nmakers in deliberate indifference to infringenent
of constitutional rights.

The district court granted these notions for sunmary j udgnent
and di sm ssed Johnson’s suit against Courtney, Mendiola and the
County, who were then the only renaining defendants. The court
hel d t hat Courtney and Mendiola were entitled to qualified inmmunity
and that no actionable county policy had been properly pled or
evi denced. Johnson has tinely appeal ed.

Di scussi on
1. Standard of Review

This court reviews the grant of sunmary judgenent de novo,
applying the sane standards as the district court. Correa V.
Fi scher, 982 F.2d 931, 932 (5th Cr. 1993). Sunmary judgnent is
appropriate when there is no genuine issue as to any material fact
and the noving party is entitled to judgnent as a matter of |aw.
FED. R Qv. P. 56(c). Facts are material if they mght affect the

outcone of the lawsuit under the governing |aw Ander son .

13



Li berty Lobby, Inc., 106 S.C. 2505, 2510 (1986). To the extent
t hey exist, genuine factual disputes are to be resolved in favor of
the nonnovant. Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th
Cir. 1994). In response to a properly supported notion for summary
judgnent, the nonnovant nust identify specific evidence in the
record and articulate the manner in which that evidence supports
that party’s claim see Forsyth v. Barr, 19 F.3d 1527, 1537 (5th
Cr. 1994), and such evidence nust be sufficient to sustain a
finding in favor of the nonnmovant on all issues as to which the
nonnmovant woul d bear the burden of proof at trial. Anderson, 106
S.C. at 2511; Celotex Corp. v. Catrett, 106 S.Ct. 2548, 2552-53
(1986); Burge v. St. Tammany Parish, 336 F.3d 363, 374 (5th Gr.
2003) .
2. Determning qualified inmmunity

When a governnmental official with discretionary authority is
sued for damages under section 1983 and properly rai ses the defense
of qualified imunity, the plaintiff bears the burden of rebutting
t hat def ense. Salas v. Carpenter, 980 F.2d 299, 306 (5th Gr.
1992) . In ruling on a notion for sunmary judgnent based on
qualified imunity, the court first determ nes whether there is
evidence to sustain a finding that the defendant’s conpl ai ned of
conduct violated plaintiff’s constitutional rights. If not, no
further inquiry is needed and the defendant is entitled to

qualified immunity. If so, the inquiry proceeds to determ ne
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whet her there is evidence to sustain a finding that under the
existing circunstances it would have been “clear to a reasonable
officer that his conduct was wunlawful in the situation he
confronted.” Saucier v. Katz, 121 S. C. 2151, 2156 (2001). | f
not, the defendant is entitled to qualified inmunity. See Anderson
v. Creighton, 107 S.Ct. 3034, 3039 (“in the light of pre-existing
law the unlawful ness nust be apparent”), 3040 (“The relevant
gquestion . . . is . . . whether a reasonable officer could have
believed . . . [his] warrantless search to be lawful, in Iight of
clearly established | aw and the information the searching officer
possessed”; enphasis added) (1987); Malley v. Briggs, 106 S.C
1092, 1096 (1986) (“qualified immunity . . . provides anple
protection to all but the plainly inconpetent or those who
knowi ngly violate the law’; there is no inmunity “if no reasonably
conpetent officer would have” thought his conduct was |awful, “but
if officers of reasonabl e conpetence coul d di sagree on this issue,
i munity should be recogni zed”; enphasis added).?®

3. Mendi ol a

°See also Wlson v. Lagne, 119 S.C. 1692, 1700 (1999) (*“

the appropriate questionis . . . whether a reasonable
of ficer could have believed that . . . [his conplained of
conduct] was lawful, in light of clearly established |aw and the

information the officers possessed’”) (enphasis added); M endon
v. Gty of Colunbia, 305 F.3d 314, 332 (5th Cr. 2002; en banc)
(“qualified immunity should be granted if a reasonable official
woul d be |l eft uncertain of the law s application to the facts
confronting hint) (internal quotation marks and citations
omtted).
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Johnson argues that Mendiola violated her Fourth Anmendnent
ri ghts because he provided the DEA with the package for Howard
whi ch showed his address as 419 Ois Street wi thout a reasonable
belief that Howard then in fact lived at or would otherw se be
present at that address. She asserts that in Payton v. New York,
100 S.Ct. 1371 (1980), the Suprene Court made it clear that an
of ficer executing an arrest warrant at a residence nust have a
reason to believe that the party nanmed in the warrant resides in
the place to be entered and that such party is then present there.
See also United States v. Route, 104 F.3d 59, 62 (5th Gr. 1997)
(officer’s authority to enter residence of person nanmed in warrant
to execute it is governed by a “reason to believe” standard)
United States v. Bervaldi, 226 F.3d 1256, 1263 (11 Cir. 2000).1°

Johnson notes that the only information Mendiola had |inking
Howard to the Otis Street address was Howard’ s own adm ssion that
it was his current address when he was booked into jail in July of

2000, or, at the nobst, the offense reports on the Septenber and

1n Bervaldi the court held that, as a matter of |aw,
police entering a house pursuant to an arrest warrant had a
reasonabl e belief that the subject of the warrant resided there
based on information that was nore than six nonths old. 1d., 226
F.3d at 1264-66. The court explained that “[t]here is no
particular rule or time limt for when information becones stale”

and “[r]esiding in a house . . . generally is not transitory or
epheneral , but instead endures for sone length of tine.” |Id. at
1265.

" There is no evidence to suggest that this was not Howard’s
actual address at the tine he gave the information.
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Cct ober 2000 offenses. Moreover, Johnson contends that although
Mendi ol a m ght have verified Howard s address using a nunber of
met hods, such as surveillance of 419 Ois Street (or of Howard) or
checking with utility conpani es or nei ghbors, he did not do so and
instead sinply exam ned the jail records.

Johnson presented no evidence that on the norning of March 9,
2001, Mendiola had (or that the jail records contained) any
i nformati on suggesting that Howard’ s address was not then 419 Qis
Street or that he would |ikely not then be there. Mendiola was not
charged wth nmaki ng an i ndependent investigation. He was nerely
instructed to obtain the subjects’ addresses for inclusion in the
bust out packages, and it was up to his best judgenent as to howto
conplete the task assigned to him?? Mndiola did not neet with
Team three, or any other team and did not acconpany any teamin
the service of any warrants. Apart fromputting together the bust
out packages, and placing thereon the address of the party nanmed in

the warrant (which he had nerely procured fromthe jail records),

2 Further, in response to plaintiff’s opposition to
Mendiola s notion for sunmary judgnment, Mendiola contended that
he prepared all, or at l|least 30, of the bust out packages, and
had only a very brief tinme, one day or less, to do so, and hence
coul d not reasonably or practically be expected to have
surveill ance conducted or utility records checked or the |iKke.
There is no evidence and Johnson has never contended that there
was tine to performthose tasks between the request for the bust
out packages and their delivery the norning of March 9. Nor is
there any evidence of who, other than the DEA, was responsible
for when the packages were requested or when the round up was to
begi n.
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and delivering the packages to the DEA on the norning of March 9,
Mendi ol a had no di scussion with and inparted no information to any
of those conducting the round up concerning any of those naned in
the warrants or the addresses or |ikely whereabouts of any of them

Moreover, the statenent on the bust out packages of the
address of the party naned in the arrest warrant nmay not reasonably
be understood as being absolutely current. There would frequently
be sone lag tinme before utility records or the |like would be
changed. Indeed, the party mght well be residing at an address
for which the utility records were in another’s nane. That was
likely the case with Howard, who had apparently lived with his
not her, whose | ast nane was Wade, while she rented the 419 Qis
Street prem ses. There is no evidence what ever that exam nati on of
utility or simlar records woul d have suggested that Howard resi ded
at anot her address or no |onger resided at 419 Qis Street.

Further, the bust out packages could not reasonably be
understood to represent, even inpliedly, that the party naned in
the arrest warrant would actually be present at the stated address
on the norning of March 9. Accordingly, Mendiola, in issuing the
bust out packages could reasonably assune that entry into the
st at ed address on the norning of March 9 woul d be either by consent
or on the basis of further information that the party nanmed in the
arrest warrant was then actually present there.

| ndeed, that is in essence what Mendiola did assume. VWhen
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asked by Johnson’s counsel on his deposition whether he now
realized, with the benefit of hindsight, how the events of the
morning of March 9 at 419 Ois Street, showed the inportance of
giving persons who are to serve arrest warrants “the nost current

i nformati on possible,” Mendiola responded that in his ten years of
service that was the only such event,®® and that the way t he DEA did
it was not the way “we do our bust outs.” On Task Force bust outs
the normal procedure was “to give the warrants to the participating
agencies and they arrest the individuals as they see them e
don’'t go kick in the door;” if the officer knows the person for
whom the warrant is issued and knows that they are there, the
officer may go to the person’s house. Being famliar wth
| ongstandi ng Nacogdoches policy and practice, Mendiola knew
Nacogdoches County woul d not have executed the warrant for Howard’s
arrest the way it was done March 9, and “we don’t kick in a door
for that.” There was no contrary evidence.

Wi | e Mendi ol a coul d expect that the officers would go to the

419 Ois Street address, it was not unreasonable for himnot to

¥ Nor is there any evidence that any of the other warrants
served in the March 9 round up involved entry into a residence
where the party to be arrested was not then present or involved a
package where the address listed was other than the then address
of the arrestee.

“Simlarly, Courtney testified on her deposition that her
standard procedure before attenpting to enter the 419 Ois Street
prem ses woul d have been to check further (such as with
nei ghbors) to determ ne whether Howard was there. There was no
contrary evi dence.
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expect that wthout further information that Howard was then
present — such as knocki ng and asking i f he was present or the |ike
— that the officer would enter w thout consent. There is no
evidence to the contrary. |Indeed, the bust out packages contai ned
a consent to search form and the DEA operation plan for the round
up specifically advised that “Team| eaders should attenpt to attain
a signed Consent to Search formfromevery residence involved. |If
no Consent to Search can be obtained, please contact the command
center or AUSA Malcolm [last nanme redacted] for further
instruction.”

There is no summary judgnent evidence sufficient to support a
finding that any action or inaction on the part of Mendiola was
proscri bed by the Fourth Arendnent or constituted or anounted to an
i nvasi on of Johnson’s Fourth Anendnent rights. The district court
accordingly did not err in granting Mendiola s notion for summary
judgnent that he was entitled to qualified imunity.

4. Courtney

Johnson sued Courtney in her individual capacity, claimng
that she and the other team nenbers unlawfully entered her house
and conducted the entry and search in a constitutionally
unr easonabl e manner.

(a) Johnson’s primary focus is on the nature of the officer’s
entry into her house and particularly the asserted violation of the

knock and announce conponent of the Fourth Anmendnent. @G ven United
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States v. Banks, 124 S.C. 571 (2003), it is clearly arguabl e that
there was no such violation. W need not, and do not, ultimately
determ ne that matter, however. It is undisputed that Courtney had
no part in the decision to make the entry in question. She did not
knock or demand entry, she did not participate in forcing the door,
and she did not counsel or direct such action. DEA agent Marshall,
the team | eader, nade all those decisions entirely on his own;
Mar shal | al one knocked and demanded entry; he alone directed Gty
police officer Cain to breach the door, and Cain did so. It is
undi sputed that the nenbers of Teamthree were under the direction
of team |eader DEA agent Mrshall and “were to follow his
instructions and the DEA procedures for executing the warrants.”
There was no constitutional violation commtted by Courtney inthis
connecti on. Accordingly, the district court did not err in
granting Courtney’s notion for summary judgnent as to this claim

(b) Wth respect to Courtney’s subsequent entry into the
house, this, as noted, was entirely at the direction of Mrshall,
the teamleader. H's uncontradicted testinony is that, so far as
he was aware, none of the officers did anything at the scene that
he did not tell themto do. Courtney was the |ast or next to | ast
to enter. She was aware that the bust out package information
furni shed Marshall showed Howard’'s residence as 419 Ois Street.
She had no information indicating that |ikely was not correct or

that Howard |ikely was not there. The district court, correctly
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noting our holding in Doe v. Dallas |ndependent School District,
153 F. 3d 211, 219 (5th G r. 1998), that “[a]ctions and deci si ons by
officials that are nerely inept, erroneous, Iineffective, or
negli gent do not anmount to deliberate indifference and thus do not
di vest the official of qualified inmunity,” held that Courtney (as
well as Mendiola) was entitled to qualified inmunity. G ven that
“[t]here is no particular rule or tinme limt for when information
becones stale” for these purposes and that “residency in a house .

generally is not transitory or epheneral but instead endures
for sone length of time,” Bervaldi, 226 F.3d at 1265, * we hol d t hat
the district court did not err in determning that, under all the
circunstances, Courtney was entitled to qualified imunity wth
respect to her entry into the house under Marshall’s direction
after Marshall had knocked, announced and demanded entry, after
Cain had breached the door at Marshall’'s direction, and after
Marshall and others had entered, because not all reasonable

officers, with the information Courtney then had, would have

% And our sinmilar holding in Wen v. Towe, 130 F.3d 1154,
1159 (5th Gr. 1997), that “[i]f reasonable public officials
could differ on the legality of a defendant’s actions, the
defendant is entitled to imunity fromsuit” and “[]]aw
enforcenent officers are only human, and inevitably, accidents
and m st akes of judgnent will happen, and these m stakes al one do
not open officers to personal liability.”

W are aware of no cases in this Circuit contrary to these

observations in Bervaldi. See also U S. v. Hooshmand, 931 F. 3d
725, 735-37 (11th Cr. 1991) (11 nonth old report by infornmant

supports warrant).
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concluded that her entry was illegal. Cf. Saucier, 121 S.C. at
2159 (“what the officer reasonably understood his powers and
responsibilities to be, when he acted”).

(c) Johnson al so conplains of excessive force being used by
the officers after their entry into the house.! The reasonabl eness
of a particular use of force “nust be judged fromthe perspective
of a reasonable officer on the scene, rather than with the 20/20
vision of hindsight . . . . The calculus of reasonabl eness nust
enbody al | owance for the fact that police officers are often forced
to make split-second judgnents . . . about the anmobunt of force that
IS necessary in a particular situation.” Gaham v. Connor, 109
S.Ct. 1865, 1872 (1989). After the officers entered, one or nore
unidentified officers told Johnson to get down. When Court ney
first saw her, Johnson was starting to kneel to get down on the
sofa. Johnson asked Courtney if she could kneel by the sofa, and
Courtney said she could. Shortly thereafter Johnson, while
kneeling on the couch, started to turn her head and Courtney
allegedly told her “to turn ny head back around and | ay down before

she shot nme.”® The officers had their guns drawn but none ever

' To establish a claimfor excessive force in violation of
the Fourth Amendnent, a plaintiff nmust prove “(1) an injury (2)
which resulted directly and only fromthe use of force that was
clearly excessive to the need and (3) the force used was
obj ectively unreasonable.” WIlians v. Braner, 180 F.3d 699, 703
(5th Gr. 1999).

8 W& assune this happened, though it was denied by Courtney,
and the other officers present heard no such thing.
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pointed their weapons directly or specifically at her. By her own
adm ssi on, Johnson was never hostilely or forcefully touched by
Courtney or any of the officers. Once the officers becane aware
that Howard was not present they treated her with respect and
concern; Courtney hel ped her up and asked her if she was alright,
Courtney and Marshall apol ogized to her, Mrshall said her door
woul d be paid for, left his card, and asked if she was alright or
needed nedi cal assi stance, and Johnson advi sed that she was al ri ght
and did not need assistance. The evidence does not suffice to
support a finding that Courtney used constitutionally excessive
force agai nst Johnson. See, e.g., Hnojosav. Gty of Terrell, 834
F.2d 1223, 1230-32 (5th Cr. 1988). Accordingly, the district
court did not err in granting Courtney’s notion for summary
judgnent as to this claim
5. Nacogdoches County

Johnson conpl ai ns on appeal of the district court’s grant of
summary judgnent in favor of Nacogdoches County on her cl ai mbased
on the County’s alleged policy or practice of not requiring — as
opposed to leaving to discretion in individual instances — the
updating (by nmeans such as utility records, surveillance or the
like) of the information in the Sheriff’'s Ofice files concerning
the address of a party for whom an arrest warrant had been issued
before furnishing that address information to an officer who was to

execute the warrant. Johnson also conplains in passing of the
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district court’s grant of summary judgnent in favor of the County
on her claimthat the County failed to adequately train Mendiola
that he was required to do such updati ng.

(a) Johnson’s primary argunment on appeal in support of these
contentions is that since May 2002 the district court had limted
di scovery to qualified inmunity issues and events surroundi ng the
entry into Johnson’s house and as a consequence “it is
fundanentally unfair to deny Plaintiff Johnson the opportunity to
prove her allegations concerning the existence of a deficient
actual policy.”

The County responds to this by asserting that Johnson has
wai ved her discovery conplaint. The County observes that after
Johnson filed her second anended conplaint (her final pleading),
the County and the other defendants on Novenber 8, 2002, filed a
motion to suspend the pretrial deadlines, noting, anong other
t hi ngs, that “Defendant County of Nacogdoches anticipates filing a
motion for sunmmary judgnment as well, which will likely lead to
di scovery by the Plaintiff.” At that tinme, the district court’s
June 24, 2002 schedulingorder provided that Novenber 21, 2002 was
the deadline for filing dispositive notions and Decenber 1, 2002
was the discovery deadline; final pretrial conference was set for
January 6, 2003 and jury selection for January 7, 2003. On
Novenber 18, Johnson filed her opposition to the notion to suspend

the deadlines, asserting that she “is prepared to conply with al
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of the deadlines and opposes any delay in the trial.” The record
does not reflect any ruling on the notion to suspend the pretrial
deadl i nes.

On Novenber 21, 2002, the County filed its notion for summary
judgnent. On Decenber 2, 2002, Johnson filed her response to the
County’s notion. The response initially notes the My 2002
limtation on discovery and asserts that “the notion is premature
and without nerit.” The body of the response argues at |ength the
merits of the notion, asserting that Mendiola' s disposition
reflects that his actions in respect to furni shing Howard’ s address
in the bust out package was consistent with | ongstandi ng County
policy, that he was not disciplined for furnishing the 419 Qis
Street address, and that he was not required, and hence was not
trained, to update the address before furnishing it. The response
al so argues that “a nunicipality is equally responsi bl e whet her an
actionis taken repeatedly or only once after a deficient policy is
established.”'® The response does not request a postponenent of
ruling on the County’s notion, and the only prayer for relief is
that the County’s notion “be in all things denied.” The County’s
Decenber 9, 2002 reply to Johnson’s response, anong ot her things,

replies to Johnson’s brief coments about |ack of discovery by

® The response states in a footnote that “Johnson has not
been all owed to do any discovery concerning the nunber of
victins.” The record does not reflect any attenpt to make any
such di scovery.
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calling the district court’s attention to the above referenced
portions of the County’s notion to suspend the pretrial deadlines
and Johnson’s opposition to it. |In the neantine, all parties had
on Decenber 6, 2002, filed their joint proposed pretrial order

listing contested issues of fact and law, including all those
applicable to the clains against and defenses of the County,
stating that trial would probably last two days plus jury
sel ection, and listing outstandi ng pendi ng notions, including the
County’s notion for summary judgnent (as well as the sunmary
judgnent notions of all the other defendants) and the notion to
suspend pretrial deadlines, but not including any notion to
post pone ruling on or to continue the County’s notion for summary
judgnent (or the trial itself) nor any notion under Fed. R Cv. P.
56(f) or for any discovery. On Decenber 17, the district court,
sua sponte, continued the previous January 6 and 7, 2003 settings
for final pretrial conference and jury selection, and set the
nmotions of the individual defendants for summary judgnment on
qualified imunity for oral argunment on January 6, 2003, and on
that date those particular notions were heard and were taken under
advi senent .2  On January 15, 2003, the court ordered nediation
before the Magi strate Judge who on January 21 reported that Johnson

had settled with Cain, Lightfoot and the Cty, but that nediation

2 At the January 6, 2003 hearing it was announced t hat

Johnson had settled with Marshall and the United States.

27



had reached inpasse between Johnson, Courtney, Mendiola and the
County. Nothing further transpired until on March 4, 2003, Johnson
filed her suppl enental response to the notions for summary j udgnent
of the County, Courtney, and Mendiola, in which Johnson nerely
addressed the Suprene Court’s grant of certiorari in United States
v. Banks, supra.

Nothing further transpired until on Mrch 13, 2003, the
district court filed its nmenorandum opi ni on hol di ng t hat Court ney,
Mendi ol a and the County were entitled to summary judgnment. Wth
respect to the County, the district court ruled, inter alia: that
“the facts alleged in the Second Anended Conplaint do not tend to
show that the County . . . policymkers adopted or continued any
such policy [as alleged] in deliberate indifference to the
constitutional rights of its inhabitants” in as nmuch as Johnson
“relies solely on this incident” and “pleads no other facts or
circunstances;” that essentially the sane deficiencies were present
inJohnson’s failure to train allegations; that “DEA agent Marshal
supervi sed the March 9, 2002, raid. Any m stakes that day fail to
rise above the ordinary negligence of individual officers and
cannot be attributed to their governnent enployers;” and, that the
County “neets its burden of establishing that the record, taken as
a whole, indicates that there is no genuine issue as to any
mat eri al fact regarding Johnson’s 8 1983 clains against it.”

Considering the record as a whole, we reject Johnson’s
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conpl ai nt on appeal concerning | ack of discovery as to the County’s
nmotion for summary judgnent. To begin with, when in Novenber 2002
t he def endants noved to suspend the pretrial deadlines, noting that
the County was going to file a notion for sunmary judgnment “which

will likely lead to discovery by plaintiff,” Johnson opposed the
nmotion stating she was then “prepared to conply with all the
deadl i nes and opposes any delay in the trial.” At that tine, the
di scovery deadline was set to expire in about two weeks and tri al
was set to begin in sone seven weeks. Wthin sone three weeks, the
parties (after the tinmely filing of the County’s summary judgnent
motion) filed their joint pretrial order, plainly in contenplation
of the January 7, 2003 trial date. No party ever filed a notionto
continue the trial date. Al t hough Johnson’s response to the
County’s summary judgnent notion stated the notion was prenmature,
the response addressed the notion on its nerits, did not request
any sort of postponenent of ruling and prayed only that the notion
be “in all things denied.” Johnson did not respond to the County’s
reply whi ch had noted Johnson’s statenents in her above referenced
opposition to the notion to suspend deadlines. Although Johnson
later filed a supplenental response to the County’ s sunmary
j udgnent notion, this response says nothing about prematurity and
did not request any sort of postponenent of ruling. Mor eover,

Johnson never filed any notion to I|ift any restrictions on

di scovery or to extend the discovery deadlines, which expired
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Decenber 1, 2002, nor did she ever file any di scovery request which
was denied, nor did she ever file any notion or affidavit under
Fed. R Cv. P. 56(f). And Johnson did not otherwi se informthe
court how additional discovery would |Iikely create a genui ne issue
of material fact. |ndeed, her second anended conpl aint, her final
pl eadi ng, does not allege, even generally or on information and
belief, that the County’s asserted policy of not requiring updating
of Sheriff’s Ofice address records (such as by surveillance or
checking with neighbors or utility records) before furnishing that
address information to officers who were going to serve an arrest
warrant, ever resulted in any other simlar incident where the
officers serving the warrant made a nonconsensual entry into a
house where the person naned in the warrant did not reside.
Finally, Johnson did conduct discovery on County policy and its
effects, including, but not limted to, Mendiola s deposition, and
the record refl ects no i nstance where any specific di scovery sought
by Johnson was deni ed.

Under all these circunstances, Johnson has not shown that the
district court abused its discretion in proceeding to rule in md
March 2003 on the County’s nmotion for summary judgnent
notwi thstanding its May 2002 order limting discovery. See Stearns
Ai rport Equi prrent Co. Inc. v. FMC Corp., 170 F.3d 518, 535 (5th
Cr. 1999) (a “Rule 56(f) notion nust denonstrate . . . how the

addi tional discovery wll |ikely create a genui ne i ssue of materi al
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fact” and a district court does not abuse its discretion in denying
such a notion where “it |acked specificity in identifying the
needed di scovery”); Krimv. Banc Texas G oup, Inc., 989 F.2d 1435,
1442 (5th Cr. 1993) (to postpone sunmary judgnent ruling to obtain
further discovery a party nust indicate to the court “why he needs
addi tional discovery and how the additional discovery wll create
a genuine issue of material fact”). See also United States v.
Bloom 112 F.3d 200, 205 n.17 (5th G r. 1997); Porter v. Delta Ar
Lines Inc., 98 F.3d 881, 887 (5th CGr. 1996); Wshington v.
Allstate Ins. Co., 901 F.2d 1281, 1285 (5th G r. 1990).

(b) It is clear that a nunicipality may not be held |iable
under section 1983 on the basis of respondeat superior. Monell v.
Departnent of Social Services, 98 S . C. 2018 (1978). A
municipality’'s liability under section 1983 requires, anong ot her
t hi ngs, ei t her the unconstitutional action of muni ci pal
policymakers or a nunicipal policy. Hence the only County
officials or enpl oyees whose conduct is conpl ai ned of are Mendi ol a
and Courtney, each of whomwas only a deputy sheriff and hence was
not a policymaker. Turner v. Upton County, Texas, 915 F.2d 133,
136 (5th Gr. 1990). Municipal policy for purposes of section 1983
liability may consi st of

“1. A policy statenent, ordinance, regulation, or

decision that is officially adopted and pronul gated by

the municipality’s | awmraki ng officers or by an official

to whom the |awrakers have delegated policy-naking
authority; or
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2. A persistent, wdespread practice of city officials

or enployees, which, al though not authorized by

officially adopted and pronul gated policy, is so common

and well settled as to constitute a customthat fairly

represents nunicipal policy. Actual or constructive

know edge of such custom nust be attributable to the
governi ng body of the nmunicipality or to an official to
whom t hat body had del egated policy-nmaking authority.”

Johnson v. Moore, 958 F.2d 92, 94 (5th CGr. 1992).

Johnson has not alleged (nor is there any evidence of) a
formal or official policy of the first kind above described. W
assune, arguendo only, that she has sufficiently alleged and shown
a policy of the second kind, a | ongstandi ng custom and practice of
not uniformy requiring (but instead leaving to discretion in
i ndi vi dual instances) sheriff’s departnent personnel to update (by
means such as surveillance or checking with neighbors or utility
conpanies or the like) the nost recent address for an individual
reflected in the jail (or Sheriff's Ofice) records before
furnishing that address to officers who were going to execute an
arrest warrant for the individual.

For a municipality to be liable on account of its policy, the
plaintiff nmust show, anong other things, either (1) that the policy
itself violated federal law or authorized or directed the
deprivation of federal rights or (2) that the policy was adopted or
mai ntained by the nunicipality’s policynmakers “with ‘deliberate
indifference’ as to its known or obvious consequences . . . A

show ng of sinple or even hei ghtened negligence will not suffice.”

Board of County Conmmirs of Buyan County v. Brown, 117 S.Ct. 1382,
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1390 (1997). See also, e.g., Cty of Canton, Chio v. Harris, 109
S.C. 1197, 1206 (1989) (nmunicipal liability requires “deliberate
indifference to the constitutional rights of its [the Cty’ s]
i nhabitants”); Burge v. St. Tammany Parish, 336 F. 3d 363, 370 (5th
Cr. 2003); Piotrowski v. Gty of Houston, 237 F.3d 567, 579 (5th
Cir. 2001). Here, the only federal right allegedly infringed as a
result of the alleged policy is the right to be free of unlawful
entry into one’'s hone. As reflected in our above discussion
concerning Mendiola, the alleged policy does not facially violate
that right and does not purport to either authorize or direct any
entry into a hone or residence. Hence, Johnson nust show that the
policy was adopted or maintained with deliberate indifference to
t he known or obvi ous fact that such constitutional violations would
result. That “generally requires that a plaintiff denonstrate at
| east a pattern of simlar violations.” Burge, 336 F.3d at 370
(internal quotations omtted); Cozzo v. Tangi pahoa Pari sh Council,
279 F.3d 273, 286-88 (5th Cr. 2002); Mdendon v. Gty of
Col unbia, 258 F.3d 432, 441-43 (5th Cr. 2001), rev’'d en banc in
ot her respects, this portion of opinion reinstated, 305 F.3d 314,
321 n.3 (5th Cr. 2002); Thonpson v. Upshur County, 245 F.3d 447,
449 (5th Gr. 2001); Snyder v. Trepagnier, 142 F.3d 791, 798-99
(5th Gr. 1998); Tonkins v. Belt, 828 F.2d 298, 304-05 (5th Cr

1987) . Here Johnson did not plead that there had ever been any

simlar incidents (or allege any other facts suggesting that the
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alleged policy was adopted or nmaintained wth deliberate
indifference to constitutional rights), and the evidence, as
di scussed in part 3 above in connection with Mendiola, shows
W thout contradiction that no simlar incident had occurred in
Mendiola’ s sone ten years on the job and that officers with arrest
warrants to execute generally did so when they saw the naned party
and would go to a residence to do so only if they knew the party
named in the arrest warrant and knew he was there, and did not
“kick in doors.” There is no contrary evidence. Johnson relies
solely on this single incident. The claimagainst the County hence
fails for a lack of any showi ng of deliberate indifference.?!

(c) Finally, and in all events, Johnson’s cl ains agai nst the
County were properly dismssed because even if Johnson’s
constitutional rights were violated, it is clear that no conpl ai ned
of County policy or failure to train was the “noving force” behind
that alleged violation. As we saidin Frairev. Cty of Arlington,
957 F.2d 1268, 1281 (5th Cir. 1992):

“[A] direct causal connection nust exist between the

policy and the all eged constitutional deprivation. This

connection nust be nore than a nere ‘but for’ coupling

bet ween cause and effect. To formthe basis of liability

under 8§ 1983, a nunicipal policy nust be affirmatively

linked to the constitutional violation and be the noving
force behind it.” (footnotes omtted; enphasis added).

2 For the same reason, Johnson’s only other conplaint on

appeal respecting the County, nanely failure to train Mendiola to
al ways update (from outside sources) address information in the
sheriff’'s records before furnishing it to officers who would
execute warrants, |ikew se fails.
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See also City of Canton, 109 S. . at 1206 (“nust be closely
related to the ultimate injury” and have “actually caused” the
constitutional violation conplained of); Piotrowski, 237 F.3d at
581; Pineda v. Gty of Houston, 291 F.3d 325, 334 (5th Cr. 2002).
What happened at 419 Ois Street starting at about 9 a.m on March
9, 2001, was entirely determ ned by DEA agent Marshall, who was in
charge and whose directions all officers present were required to
and did follow. The warrants were to be served according to DEA
procedures. Marshall had not been i nforned t hat Howard was, or was
likely, then present at 419 OQis Street. |f Marshall had sinply
wai ted sone twenty or thirty seconds nore until Johnson arrived at
t he door, she woul d doubt| ess have i nfornmed hi mthat Howard di d not
live there and was not then present, and |ikely woul d have al | owed
the officers to enter to verify that.?2 Marshall’s decision to
force entry, rather than seek entry by consent, and to do so
W t hout further information, was entirely his own decision. There
i's no evidence suggesting that Marshall nade that decision for any

reason related to any County policy or any understandi ng thereof

2 And, if she did not allow entry, the house could have
been placed under surveillance by sone of the team nenbers
(and/or by other officers sunmoned) and the rest could have
continued to serve other warrants. And, Marshall did not seek to
attain a consent to search formor seek advice fromthe Assistant
United States Attorney or the DEA conmand center as the DEA
operational plan called for if such consent could not be
obt ai ned.
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which he may have had,? or for any reason other than that he
t hought that decision to be appropriate in the light of his own
training and experience as a DEA agent and DEA policy and
procedures. |ndeed the uncontradicted evidenced is that Marshall’s
decision in this respect was contrary to County policy and
practice. If there was causative fault on the part of the
authorities, the fault was Marshall’s and/or the DEA' s, not the
County’s. Cf. Rheuark v. Shaw, 628 F.2d 297, 305-06 (5th Cr.
1980) (county’s curtailing budget for court reporters not
“proxi mate cause” of unconstitutional delay in preparation of
statenent of facts where “[t]he party primarily at fault” was the
district judge).
Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFI RVED.

Z There is no evidence Marshall had any information
concerni ng any County policy.
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